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Practice Makes Perfect: 
Clinical training gives students  
a professional edge.

The Family Guy: One professor 
insists that the legal system can  
better serve children. Nine  
experts debate his ideas.
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   Cool & Unusual Advocates
 Anthony Amsterdam and Bryan Stevenson reveal what compels them to devote their lives to saving the condemned.
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“From understanding contract principles to 
deciphering federal, state, and local codes 
and ordinances to negotiating with various 
parties, the skills I gained during my years 
at the NYU School of Law were invaluable 
in the business world.”

In 2005, Deborah Im ’04 took time off to pursue a dream:  
She opened a “cupcakery” in Berkeley, California, to rave 
reviews. When she sold the business to practice law again,  

she remembered the Law School with a generous donation. 

Our $400 million campaign was launched with another 
goal: to increase participation by 50 percent. Members  
of every class are doing their part to make this happen.

You should know that giving any amount counts.  
Meeting or surpassing our participation goal would  
be, well, icing on the cake.

Please call (212) 998-6061 or visit us at  
https://nyulaw.publishingconcepts.com/giving.
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were you in the class of  
1958, 1963, 1968, 1973, 1978, 1983, 

1988, 1993, 1998 or 2003?

Whether you’re returning for your fifth, 10th, 
15th or even your 50th reunion this spring, the 
Law School community looks forward to 
welcoming you back to Washington Square. 
Reunion is an opportunity to relive favorite 
memories, renew friendships and reconnect 
with the intellectual excitement you felt as an 
NYU School of Law student. On Saturday, 
May 17, all returning alumni will be able to 
spend the morning at our thought-provoking 
academic panels featuring esteemed faculty 
and distinguished alumni, enjoy the annual 
alumni awards luncheon that follows, take a 
tour of the newer additions on campus, and 
cap it all off at an elegant and festive dinner 
dance with classmates. 

Look for your invitation in the mail. Please 
call (212) 998-6470 or send us an email at  
law.reunion@nyu.edu with any questions. 

make your mark
—

Students, faculty, alumni and visitors see our Wall of 
Honor every day as they enter Furman Hall. 

The Wall of Honor spotlights firms and companies for 
their extraordinary support of NYU School of Law. 
Each institution achieves a place on the Wall of Honor 
through collective participation in the Weinfeld 
Program, our premier donor-recognition group.

The following firms have shown outstanding support 
through the Weinfeld Program:

cahill gordon & reindel llp
cravath, swaine & moore llp

sullivan & cromwell llp
wachtell, lipton, rosen & katz

weil, gotshal & manges llp
willkie farr & gallagher llp

and the most recent addition to the Wall of Honor,
paul, weiss, rifkind, wharton & garrison llp

To find out how your firm can qualify to be listed 
among these leading supporters of the Law School, 
please contact Marsha Metrinko at (212) 998-6485 or 
marsha.metrinko@nyu.edu.



Among the driving forces of public-interest law at NYU are the Clin-

ical and Advocacy Programs, directed by Professor Randy Hertz. 

About half of our students will take at least one of more than two 

dozen clinics before graduating. The wide selection of clinics spans  

criminal and civil prosecution and defense, international hu-

man rights advocacy and environmental law, and nonlitigation 

practices like public-policy reform and mediation. Working on 

important cases, the students  

provide much-needed legal 

services largely to disadvan-

taged clients in New York and, 

increasingly, in communities 

throughout the nation and the 

world. Each year, we examine an 

area of law in which I am con-

fident that a peer review would 

say we lead the way among the 

top law schools. You can read 

about the genesis and growth 

of this year’s example, the clini-

cal program, in “Bringing the 

Law to Life” by Clint Willis and  

Suzanne Barlyn, on page 20. 

Behind the success of the 

clinics is a talented and devoted  

faculty. These 15 full-time profes- 

sors share a deep commitment 

to helping their fellow human beings. In fascinating in-depth pro-

files of two of them, Anthony Amsterdam and Bryan Stevenson, you 

get a sense of why and how they do it. Tony is a legend among death-

penalty opponents for his argument in Furman v. Georgia that  

reversed capital punishment in the early 1970s. Now in his 70s, he  

remains one of the busiest attorneys I know, but has been working 

quietly out of the public eye. Nadya Labi has produced a lucid por-

trait of Amsterdam’s influence on and enduring contribution to the 

law and to history. “A Man Against the Machine” begins on page 10.

The Law School has a unique relationship with 

Bryan, who teaches a capital-defender clinic that 

takes place in both New York and Montgomery,  

Alabama, where Bryan’s Equal Justice Initiative is a 

sorely needed resource. On behalf of several indigent 

death-row clients, Bryan recently petitioned the Supreme Court  

to revisit their right to counsel for appeals. Alabama is the only  

state that denies postconviction legal aid to prisoners facing  

execution. Although the Court didn’t grant certiorari, Bryan was 

supported by the New York Times and five Alabama newspapers; 

that alone is a feat. In “Bryan Stevenson’s Death-Defying Acts” on 

page 32, Paul Barrett reveals the powerful influences that move 

Bryan to represent the most- 

despised among us.

I am enormously proud of all 

our faculty and pleased to wel-

come four new members, whose 

profiles begin on page 66.

On a more personal note, 

having reached a five-year mile-

stone, I’ve had a chance to reflect  

on the incredible privilege of 

being dean of this outstanding  

law school. The students, faculty, 

centers, programs and institutes 

continue to amaze me with their 

energy, ideas and influence. In 

the past year, Fed Chairman Ben 

Bernanke spread his free-market 

message, Archbishop Desmond 

Tutu remembered the truth com-

missions, retired Justice Sandra 

Day O’Connor defended the judiciary, and dozens of influential 

policymakers and lawyers spent time on our campus. Our students  

organized a school-funded alternative spring break, performed 

spectacularly in moot court competitions, and one even argued 

and won a Minnesota Court of Appeals case.  At convocation, I was 

moved by the speech given by Omer Granit, an Israeli, and Rayan 

Houdrouge, a Lebanese, both LL.M.-degree recipients, who shared 

how their unlikely friendship developed here.

I spoke with reporter Kelley Holland about my first five years 

as dean and my future plans in this issue’s “Dean’s 

Discourse,” on page 52, but to get the full flavor of 

the accomplishments, activities and scholarship 

of the Law School’s talented members, you’ll really 

have to read the whole magazine. Enjoy!Richard REvesz

A Message from Dean Revesz

AUTUMN 2007  �

it is a point of pride for me that the nyu school of law, while teaching students how to 

become exceptional lawyers, makes a concerted effort to instill the value, indeed, the obligation, of 

public service. Among top law schools, we graduate the most students who go into public-interest 

law. But that doesn’t even tell the whole story, as graduates who work at firms do pathbreaking pro 

bono work, and some balance private practice with significant civic engagement. 
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The Carnegie Foundation holds up the  
Law School as a model; Oxford names a 
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Richard Stewart and Benedict Kingsbury 
succeed Joseph Weiler as director of the 
Hauser Global Law School Program and the 
chair of the graduate division, respectively; 
Nancy Morawetz, nominated by current and  
former students, wins Levy award, 
and more.

66 additions to the roster
The Law School welcomes four new 
faculty members and 45 visiting 
faculty and fellows.
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91 good reads
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books by Stephen Holmes, Theodor Meron,  
Daniel Shaviro, and others.
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Thirty-four students get funded for Alterna-
tive Spring Break; an ’07 has a Woodward- 
and-Bernstein past; the 3L behind the legal 
blog Ms. JD; meditation has its moment... 
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Kathleen O’Neill on transi-
tional justice and Melissa  
Wasserman on patent law.
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Around the  
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Fed Chairman Ben Bernanke encourages a 
free-market economy; Al Gore stays green; 
Supreme Court Justice Sandra Day O’Connor 
defends the judiciary, and much more.
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New York’s Chief Judge Judith Kaye ’62 
shares her life’s lessons; NYSE general  
counsel Rachel Robbins ’76 is Law Women’s 
Alumna of the Year; relive Reunion ’07...
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Making  

the Grade
Newark Mayor Cory Booker implores  
graduates to be mavericks; LL.M. graduates 
Omer Granit and Rayan Houdrouge share 
the tale of their unlikely friendship...
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Trustee Rita Hauser talks  
about politicians, artists, inter- 
national diplomacy and, well,  
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In each of the last five years, the mag- 
azine has showcased an area of law in 
which an objective peer review would 
determine that we have the strongest 
program among top schools. This year 
we spotlight clinical education. News 
on past feature subjects—international, 
environmental and criminal law, legal 
philosophy and civil procedure—are 
marked with the “update” icons above. 



The attorneys who devote themselves to saving men  

and women condemned to death are a unique breed.  

Shouldering the ever-present burden of being another 

person’s last chance at life requires a singular devotion  

to humanity—and deft lawyering skills. Bryan Stevenson 

and Anthony Amsterdam have not only dedicated their 

careers—more than 60 years, combined—and their lives 

to fighting capital punishment, they devote endless time 

and energy to making sure that interested NYU law  

students absorb the legal tactics to keep up the cause. 

A Man Against the Machine 10  details the 

highs and lows of Amsterdam’s war against executions.

Bryan Stevenson’s Death-Defying Acts 32
delves into Stevenson’s deep commitment to capital 

defense and his expanding fight to assure justice for all.

Bringing the Law to Life
Born in 1960s idealism, the Clinical and 
Advocacy Programs have evolved into pre-
mier programs unparalleled among lead-
ing law schools. Graduating thousands of 
skilled lawyers, the clinics infuse the Law 
School with a respect for public service.

20

Caught by  

Good Intentions
Professor Martin Guggenheim ’71 thinks 
it’s a travesty that the United States leads 
the world in children in foster care. Nine 
family and children’s advocates debate his 
ideas on how to keep families intact.

42

Dean’s Discourse
Ricky, as everyone calls him, here with 
Archbishop Desmond Tutu, reviews his 
first five years as NYU School of Law’s 
dean—and what he’s aiming to do next. 

52
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 Carnegie Gives 
 NYU Law an “A”
 A 

two-year watershed report on legal education by  
the Carnegie Foundation for the Advancement of Teaching 
held up NYU’s clinical legal education as a model approach.

A research team from the Carnegie Foundation visited NYU 
and 15 other law schools in the United States and Canada in the 
1999-2000 academic year to produce its report, “Educating Law-
yers: Preparation for the Profession of Law.” In it, NYU’s clinical 
pedagogy is examined in great detail and praised for how it com-
bines analytical skills with practical training, client relations 
skills and real-life ethical considerations.

The report includes a profile of NYU’s mandatory first-year 
Lawyering Program and its focus on simulated tasks such as 
gathering facts or negotiating a transaction. Peggy Cooper Davis, 
John S. R. Shad Professor of Lawyering and Ethics and director 
of the Lawyering Program, said in the report: “It is important 
that students see expertise in a sense broader than the constant 
manipulation of a body of rules.”

Clinical legal education has not been the subject of an equally 
compelling national discussion since the MacCrate Report in 
1992, says Randy Hertz, professor of clinical law and director of 
Clinical and Advocacy Programs for NYU. That study of lawyers’ 
educational and professional development needs advocated for 
practical legal-skills training as part of legal education. “The 
Carnegie Report will lead us to a greater consolidation of clinical 
methodology into traditional, nonclinical courses and a more 
conscious focus on helping students gain the skills and values 
needed for legal practice,” Hertz says. “I think NYU inevitably 
will play an important role in these developments.”

 Distinctively 

 Prizeworthy

Lawrence Wright’s bestseller 
The Looming Tower won the 
2007 Pulitzer Prize for general 
nonfiction. The book, which 
took five years to research and 
write, scrupulously chronicles 
the origins of al Qaeda and  
intelligence failures that led  
to the attacks on 9/11.

Wright is a staff writer at 
the New Yorker and a fellow at 
NYU Law’s Center on Law and 
Security. He also performed a 
one-man show based on Tower, 
My Trip to al-Qaeda, for six 
sold-out weeks at the Culture 
Project in Lower Manhattan. 

“Larry Wright’s ability to tell 
a story,” says Karen Greenberg, 
the center’s executive direc- 
tor, “is in his talent for finding 
the ways in which intimate 
personal agendas intersect 
with larger political factors  
to create history.”

What do Roger Angell, Michael Bloomberg,   
Al Gore, Rem Koolhaas, Spike Lee, 

Sandra Day O’Connor, Alice Waters  
and Richard Revesz have in common?

All were elected to the 
American Academy of Arts and Sciences  

in 2007.

It’s “Officier” 
On June 20, Theodor Meron, 
Charles S. Denison Professor 
of Law Emeritus, was made an 
officer in the Legion of Honor, 
earning him France’s highest 
distinction. French Ambas-
sador to the Netherlands Jean-
Michel Gausso presented the 
medal recognizing Meron’s 
role as the president of and 
a judge on the International 
Criminal Tribunals for the for-
mer Yugoslavia and Rwanda.

In his acceptance speech, 
Meron heralded France’s con-
tributions to international law 
and justice—from the Declara-
tion of the Rights of Man and 
Citizen to creating the modern 
system of civil law—but noted 
the nation’s greatest achieve-
ment is far more personal. “It is 
a country which has a special 
place in my heart,” he added, 

“because, as you know, my  
wife is French.” 
Editor’s note: In July, Professor 
of Law on Leave Ronald Noble 
was also named to be admitted 
into the Legion. The magazine 
will report on his upcoming 
induction in the next issue.
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Taxes, Teamsters & Territory
Last spring, three NYU School of Law professors testified on 

vital current issues before congressional committees.

Who: Lily Batchelder,  
Associate Professor of Law 
and Public Policy 

Where: Congressional Joint  
Economic Committee

When: February 28, 2007

What: Batchelder described 
policy changes that would 
ease income instability. Mid-
dle- and low-income Ameri-
can families, said Batchelder, 
are hardest hit by drops in 
income. The tax system both 
helps and hurts those with 
relatively volatile incomes, 
she said, by reducing their 
tax rates when yearly earn-
ings fall but levying higher 
taxes over time. Batchelder 
proposed targeted income 
averaging in order to level 
out fluctuations and increase 
the after-tax income of those 
most affected. “The time is 
ripe,” Batchelder said, “to 
make the tax system more 
of a cushion and less of a 
disproportionate burden 
on these families that are 
already vulnerable.”

Update: This fall, Senator 
Charles Schumer (D-NY) will 
include some of Batchelder’s 
income-averaging propos-
als related to earned income 
tax credits and personal 
exemptions in his bill ad-
dressing African-American 
unemployment. 

Who: Cynthia Estlund,  
Catherine A. Rein Professor 
of Law

Where: Senate Committee 
on Health, Education, Labor, 
and Pensions

When: March 27, 2007

What: Estlund supported  
the Employee Free Choice 
Act (H.R. 800) that would 
amend the National Labor 
Relations Act, which has 
been virtually unchanged 
for the last 60 years. The act 
would allow employers or 
unions to refer deadlocked 
first-contract bargaining 
agreements to federal media-
tors; let employees select a 
union through majority sign-
up instead of by secret ballot; 
and penalize employers for 
anti-organizing tactics. Est-
lund testified that increasing  
fines against aggressive em-
ployers, tripling back pay to 
illegally discharged work-
ers and mandating federal 
court injunctions when 
there is reason to believe an 
employer has discriminated 
against organizing employ-
ees “give[s] some teeth to a 
law whose toothlessness has 
become an international 
embarrassment.”

Update: H.R. 800 had  
already passed in the  
House on March 1, 2007 by  
a recorded vote of 241-185.  
On June 26, however, the 
Senate did not pass a mo-
tion for cloture, making it 
unlikely the bill would be 
enacted by January 2009,  
the end of the current  
congressional term.

Who: Richard Pildes,  
Sudler Family Professor  
of Constitutional Law

Where: House Committee on 
Natural Resources, Subcom-
mittee on Insular Affairs

When: March 20, 2007

What: Pildes urged the  
rejection of one of two bills 
currently before Congress 
that would let Puerto Rico 
vote for its future political 
status and relationship with 
the United States. H.R. 900 
allows only two choices: 
statehood or independence, 
omitting a third option for 
a mutually binding agree-
ment with the United States. 
The omission is “fundamen-
tally flawed and mislead-
ing,” said Pildes, and based 
on a mistaken constitutional 
premise: “Congress does have 
the power...to enter into a 
mutual-consent agreement 
that would create and respect 
a more autonomous form of 
Commonwealth status  
for Puerto Rico.”

Update: Subcommittee  
hearings on the matter  
have concluded and  
bills are pending in  
both the House  
and the Senate.

 New Jersey’s 
 Top Legal Eagle
In June, the New Jersey Senate 
confirmed Anne Milgram ’96 
as attorney general. 

Just 36 years old, Milgram 
has impressive credentials.  
As special litigation counsel 
in the Criminal Section of the 
U.S. Department of Justice’s 
Civil Rights Division, she suc-
cessfully prosecuted U.S. v. 
Jimenez-Calderon, winning 
convictions against multiple 
defendants who forced young 
Mexican immigrants into 
prostitution. Milgram was also 
an assistant district attorney 
in the New York County Dis-
trict Attorney’s Office of Robert 
Morgenthau. “It was clear from 
our very first interview with 
her that she was smart, that 
she was a hard worker and that 
she had good judgment,” said 
Morgenthau to New Jersey’s 
Star-Ledger. “It was also clear 
that she was interested in  
public service.” 

Larry Kramer, former  
Russell D. Niles Professor of 
Law at NYU, now the dean of 
Stanford Law School, is well ac-
quainted with Milgram. “Anne 
was one of my all-time favorite 
students,” says Kramer. “She 
served as a research assistant—
something I do rarely and only 
with students I really trust. Her 
work was great. Better still was 
her attitude: She projects a 
huge amount of positive energy. 
Combined with smarts, pas-
sion, commitment and a lot of 
sense, it’s no wonder she’s done 
so well at such a young age.”a
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Last spring, Assistant  
Professor of Clinical Law 
Smita Narula presented 
the report Hidden Apart-
heid: Caste Discrimination 
against India’s ‘Untouch-
ables’ to the U.N. Commit-
tee on the Elimination of 
Racial Discrimination in 
Geneva, and to the Con-
gressional Human Rights 
Caucus Briefing in Washing-
ton, D.C. Dalits, India’s 165 
million “untouchables,” en-
dure systemic segregation, 
violence and exploitation 
despite the official abolition 
of caste discrimination by 
Indian law. Narula urged 
the U.N. committee to scru-
tinize the lack of enforce-
ment of constitutional and 
legislative protections,  
and called upon the orga-
nization to add its voice 
to “growing international 
concern over India’s failure 
to protect Dalits’ rights.”

As a special rapporteur  
for the U.N., Philip Alston, 
John Norton Pomeroy 
Professor of Law, reported 
to the General Assembly 
last October on the body’s 
responses to extrajudi-
cial executions (the illegal 
killing of individuals by a 
government). He called for 
stricter compliance with 
the U.N.’s Human Rights 
Council and recommended 
instituting “an early warn-
ing alarm” for violations 
in Sri Lanka. In September 
2006, the clash between the 
separatist Tamil Tigers and 
government forces drove 
thousands into areas that 
lacked electricity, food and 
clean water. Alston urged 
the General Assembly “to 
call upon the United Na-
tions Secretariat to establish 
a full-fledged international 
human rights monitoring 
mission in Sri Lanka.”

Caste & Killings 
Two professors reported shocking human

rights violations to the United Nations.

�  THE LAW SCHOOL

A Building 

 for Bruner

Teaching at Oxford during  
the 1970s, University Professor 
Jerome Bruner laid the founda-
tion for the study of children’s 
cognitive development. In 
March, Oxford recognized 
Bruner’s lasting contribution 
by naming for him the new $4 
million building housing its 
education department. 

Bruner’s revolutionary 
scholarship drew attention  
to the negative impact of edu-
cational deprivation and the 
class inequality that it breeds. 

“Professor Bruner’s work made 
a significant contribution to 
our understanding of child 
development,” said Parlia-
mentary Under-Secretary of 
State for Schools Lord Andrew 
Adonis (below, left). “I am de-
lighted that his name is associ-
ated with this new chapter in 
the history of Oxford Universi-
ty’s education department.” 

New York City Gives Parents a Break 
 I

 n may, new york city 
announced a dramatic 
reform to its Family Court 

legal representation system to 
provide multifaceted assis-
tance to parents. The New York 
Law Journal credited Martin 
Guggenheim ’71, Fiorello 
LaGuardia Professor of Clini-
cal Law, as the “theorist” who 
developed the interdisciplin-
ary model the city is now 
employing, which relies on 
nonprofit groups to provide 
social-work services in addi-
tion to legal representation  
for parents and guardians. 

The city signed $9.4 million 
in contracts with Manhattan’s 
Center for Family Repre-
sentation (CFR), the Bronx 
Defenders and Brooklyn’s 
Legal Services for New York 
City to collectively handle an 
estimated 2,595 cases over 26 
months. This move will shift 
representation of about 40 
percent of indigent parents 
in the three boroughs from 
$75-an-hour city-certified at-
torneys who have been their 
sole source of parent represen-
tation until now, to the three 
nonprofit organizations. 

“Before this change, the 
city was shortchanging the 
parents’ representatives,” says 
Guggenheim, a long-time pro-
ponent of advocating to reha-
bilitate entire families, instead 
of focusing exclusively on chil-
dren’s legal rights during court 
proceedings (see “Caught by 
Good Intentions” on page 
42). “It’s the first time that the 
city has seen fit to try to level 
the playing field by providing 
equal resources to all parties 
in child-welfare cases.” 

Students in Guggenheim’s 
Family Defense Clinic will 

work on cases with Legal  
Services for New York City.  
The clinic partners students 
from NYU’s School of Social  
Work with law students to 
handle cases that usually 
concern parental abuse and 
neglect. Both CFR and the 
Bronx Defenders also employ 
parent advocates—usually 
social workers—a multidisci-
plinary approach developed 
by Guggenheim to address cir-
cumstances in which parents 
require guidance and assis-
tance, but not necessarily legal 
advocacy, such as reporting on 

The Hart 

 Specialist

Samuel Issacharoff,  
Bonnie and Richard 
Reiss Professor of 
Constitutional Law, 
will deliver the H.L.A. 
Hart Memorial  

Lecture in Ju-
risprudence 
and Moral  
Philosophy  

at the Univer-
sity of Oxford in 2008. 
Established in 1985 to honor 
H.L.A. Hart, one of the most 
celebrated legal philosophers 
of the 20th century, the lecture 
is among the most prestigious 
in the legal academy.

The purpose of the series, 
says Oxford Professor of Civil 
Procedure Adrian Zuckerman,  
the secretary to the Hart 
Lecture Committee, is to 
continue to contribute to the 
academic disciplines in which 
Hart played a crucial role, and 
to encourage the interest of 
Oxford’s jurisprudence and 
philosophy students in those 
areas. “Almost all the promi-
nent legal and moral philoso-
phers of this generation have 
delivered this seminal lecture,” 
says Zuckerman.
                          Continued at right
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“Why should we be so reli-
ant on the courts to make 
these kinds of [habeas 
corpus] decisions? What is 
wrong with having a system 
where it’s the president and 
the Congress? This does 
not have to do with political 
parties… I will write many 
op-eds saying that when 
President Hillary Clinton 
gets all this power, and 
makes all these decisions, 
I will fully support her in 
making them.” —John Yoo

“Do you really want the 
president and the Congress 
to sit as the final determi-
nant of whether people are 
legally confined? What kind 
of rule of law would we have 
if we ousted the courts from 
the process? I think in years 
to come, people are going to 
look back on this and they 
are going to say that this 
was the Alien and Sedition 
Act. This was the terrible 
mistake we made when  
we were frightened.” 

—Burt Neuborne

 Yoo v. Neuborne
It wasn’t quite as combustible as World Wrestling Entertain-
ment’s Friday Night Smackdown, but last October, when the  
Law School’s Federalist Society invited Professor John Yoo 
of the University of California, Berkeley, School of Law to 
debate our own Inez Milholland Professor of Civil Liberties 
Burt Neuborne, some sparks did fly.

their progress in drug-rehabil-
itation or parenting programs.

“The city’s decision to cre-
ate organizations to represent 
parents is nothing short of 
revolutionary. The support of 
interdisciplinary representa-
tion is a tribute to its recogni-
tion that families need strong 
legal representation and a 
wide array of services and 
support to strengthen them 
and make reunification pos-
sible,” says the Bronx Defend-
ers’ Executive Director Robin 
Steinberg ’82. Her organiza-
tion provides holistic, com-
munity-based legal and social 
services for defendants in the 
criminal-justice system.

Focusing on circum-
stances both inside and 
out of the courtroom 
will greatly improve 
legal service for families, 
says Guggenheim. “Our 
law school developed a 
model of how to represent 
parents effectively,” he says. 

“It is gratifying that New York 
City agrees that providing 
excellent repre-
sentation  
requires 
working 
closely 
with par-
ents out-
side of 
court.”

University Professor  
Jeremy Waldron, a foremost 
philosopher in his own right, 
described the Hart as “the 
leading public lecture on ju-
risprudence and legal theory 
at Oxford. It celebrates the 
founder of modern analytic 
jurisprudence; it is given at 
Oxford, the home of legal 
philosophy, and it has been 
delivered by some of the most 
distinguished theorists in the 
field.” Ronald Dworkin, Frank 
Henry Sommer Professor of 
Law; Thomas Nagel, Univer-
sity Professor; and Richard 
Epstein, James Parker Hall 
Distinguished Service Profes-
sor of Law at the University of 
Chicago and an annual visit-
ing law professor at NYU, have 
also given the lecture. Justices  
William Brennan Jr. and  
Stephen Breyer are other  
past Hart Lecturers.

“Sam Issacharoff is one  
of the leading scholars of de-
mocracy in the modern legal 
academy,” says Waldron, “and 
his work on what law can do to 
strengthen fragile democracy 
in developing societies is im-
mensely important. I think his 
Hart lecture will help to open 
up Oxford-style legal philoso-
phy to richer and more robust 
engagement with political  
issues about governance,  
democracy and rule of law.”
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 Big BIDs Win 
The Furman Center for Real 
Estate & Urban Policy released 
a first-ever study of the impact 
of Business Improvement Dis-
tricts (BIDs) on property val-
ues.  It found that, on average, 
BIDs increase commercial 
real estate values within their 
bounds by roughly 15 percent-
age points.

Financed by fees assessed 
on local property owners, BIDs 
provide services like 
sanitation and se-
curity, and ameni-
ties like signage and 
plantings. While BIDs 
increase the attractiveness 
of an area, their financial im-
pact varies based on their size. 
Those with budgets over $1.2 
million saw an increase in com-
mercial property values while 
smaller BIDs had no effect.  

Concluding that over-
head costs eat up monies that 
smaller BIDs could spend on 
improvements, the center 
recommended centralizing 
administration and encourag-
ing management coalitions. 

The study is unique, says 
Furman Center Director Pro-
fessor Vicki Been ’83, since it 
addresses governance issues 
that have cropped up from 
privatizing public services. 
“These findings will help local 
governments take a look at the 
potential advantages BIDs may 
offer,” she said, “and fine-tune 

their policies to maximize 
the contributions 

BIDs can 
make to a 

neighbor-
hood.”



 I
n the summer of 2005, 
two St. Paul, Minnesota 
police officers searched an 

empty house after a 911 hang-
up call. No evidence of a crime 

was apparent, but the graf-
fiti on a teenager’s 

bedroom wall gave 
the officers pause. 
One of them 
went to the car 
for his camera, 
returned to the 
house to photo-
graph the graf-

fiti and filed the prints with the 
city’s anti-vandalism  
division. Months later, the 
police matched the photos 
to graffiti on a dumpster and 
arrested the teen for vandal-
ism—a criminal offense. He 
was convicted and sentenced 
to pay restitution.

Interning with the Minne-
sota State Appellate Public De-
fender’s Office between his first 
and second years, Greg Scanlan 
’08 was assigned to this “really 
juicy Fourth Amendment case.” 
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‘‘

Why Judges Cite Shakespeare

In a January 29, 2007 article in the New York Times,  
Stephen Gillers is quoted extensively, below, about  
the court’s increasing use of Wikipedia, the online  

user-contributed encyclopedia, as a source for  
facts referred to in rulings:

The most critical fact is public acceptance, 
including the litigants,” he said. “A judge 

should not use Wikipedia when the public  
is not prepared to accept it as authority.

For now, Professor Gillers said, Wikipedia is best used  
for “soft facts” that are not central to the reasoning of a  

decision. All of which leads to the question, if a fact isn’t  
central to a judge’s ruling, why include it?

Because you want your opinion  
to be readable,” said Professor Gillers. 

“You want to apply context. Judges will try 
to set the stage. There are background facts. 
You don’t have to include them. They are not 
determinitive. But they help the reader ap-

preciate the context.” He added, “The higher 
the court the more you want to do it. Why do 

judges cite Shakespeare or Kafka?

‘‘

’’

‘‘
’’

A Fourth Defense

The Lives of  
the Party
A case that the Brennan Center 
brought against New York State 
in 2004 will be heard by the  
U.S. Supreme Court in October.

In New York State Board of 
Elections v. López Torres, Bren-
nan Center Senior Counsel 
Frederick A.O. Schwarz Jr. 
argues that the state’s nomina-
tion model is unconstitutional 
because it allows only political 
leaders and not rank-and-file 
party members to nominate 
state Supreme Court justices. 
In January 2006, Judge John 
Gleeson of the U.S. Court of Ap-
peals for the Eastern District of 
New York held that the state’s 
convention process violates the 
First Amendment and ordered 
primaries be held until legisla-
tors can create a new system. 
The Second Circuit affirmed  
his decision.

“This case is crucial to pre-
serve the freedom of ordinary 
party members,” says Professor 
Burt Neuborne, Brennan Cen-
ter legal director. “New York 
will never achieve a judiciary 
of excellence as long as it treats 
Supreme Court judgeships as a 
crude form of party patronage.”

Home Field 

Advantage

Mark Boyko (LL.M. ’05) 
coauthored a study in  
the September 2007  
Journal of Sports and  
Sciences that examined 
5,000 English Premier 
League soccer matches. 
The results:
 

Home teams scored

1.5 goals 
per game on average, 
while away teams scored 

1.1 goals.
 

The researchers “theo-
rized that a home-field 
advantage may be attrib-
utable, at least in part,  
to a subconscious bias  
in referees,” said Boyko, 

“probably due to the  
influence of the crowd.” 
The evidence: 

 1.2 : 1.6 
The ratio of yellow cards 
given to home teams vs. 
away teams. Home teams 
also had fewer red cards 
and more goals resulting 
from penalty kicks.

Referees who have  
officiated around 

200 games 
showed less home-team 
bias than those with just 

50 games 
under their belts.
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 Political Power of Attorneys
When Eliot Spitzer and Andrew Cuomo were elected last year as New York State’s governor and attorney general, 
respectively, each swiftly formed transition teams composed of the best and brightest experts in a wide range of fields. 
Members of the NYU School of Law community constituted a significant presence on both teams, and continue to  
exert their influence on a more lasting basis with positions in Spitzer’s administration and Cuomo’s office.

He was thrilled. Did the two 
officers have probable cause? 
If there was no evidence of a 
crime, could they leave and re-
turn? Is it considered seizure  
to take photos of property? 

“You’d be lucky to get a case 
that has one point of law to be 
settled,” Scanlan said. “This 
one had three.”

Scanlan raised these ques-
tions in his brief and requested 
oral argument before the Min-
nesota Court of Appeals. He 
specifically wanted to address 
something avoided in a prior 
Minnesota Supreme Court 

case, State v. Fulford, that po-
lice must have probable cause 
to photograph property during 
a search. “Just because officers 
are in your house, albeit for 
a legitimate reason, doesn’t 
mean they get to take pictures 
of the opened mail that’s on 
your desk or the artwork on 
your walls,” Scanlan said. 

To prepare himself, Scan-
lan consulted with Professor 
of Law Amy Adler, an expert 
in art law, and Professor of 
Clinical Law Randy Hertz, who 
demystified the courtroom 
procedures he would soon face. 

Scanlan also drew upon his 
first-year course work. “I did 
oral arguments for my Lawyer-
ing class, and a year later I’m 
doing it for real,” he said. “Only 
now it has consequences for 
someone’s life, and for the law.”

This June, the court 
unanimously ruled in favor of 
Scanlan’s client, declaring that 
the photographs taken during 
the warrantless search of the 

house were unjustified and 
inadmissible at trial since the 
officers lacked probable cause. 

“Greg successfully an-
ticipated the mindset of the 
appellate judges, particularly 
the concerns they were likely 
to have about the preceden-
tial effects of a ruling in his 
client’s favor,” Hertz said. “He 
crafted a narrative that caused 
the judges to conclude that not 
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	Team		 	

	Cuomo

senior staff
robin baker
(Former adjunct professor)
Executive Deputy Attorney  
General for Criminal Justice

mylan denerstein 
(Former adjunct professor) 
Executive Deputy Attorney  
General for Social Justice

jenny rivera ’85
Special Deputy  
Attorney General  
for Civil Rights 

law school-affiliated  
transition team 
members
robert abrams ’63
Executive Chair
New York State Attorney General 
(1978-1994)

zachary carter ’75 
Special Advisor
U.S. Attorney, Eastern District of 
New York (1993-1999); Trustee, 
NYU School of Law

john coffee (ll.m. ’76)
Professor, Columbia Law School

eric dinallo ’90
Superintendent, New York State 
Insurance Department

louis freeh (ll.m. ’84)
Director, Federal Bureau of  
Investigation (1993-2001)

raymond kelly (ll.m. ’74)
New York City Police 
Commissioner

charlie king ’87
Chief Executive Officer,  
Praxis Housing Initiatives

richard revesz 
Dean, and Lawrence King  
Professor of Law, NYU School  
of Law

carol robles-roman ’89
New York City Deputy Mayor  
for Legal Affairs and Counsel to 
the Mayor

frederick a. o. schwarz jr. 
Chairman, New York City  
Campaign Finance Board; Senior 
Counsel, Brennan Center for 
Justice

	 Team	

	 Spitzer

senior staff
paul francis ’80 
Budget Director 
and Senior Advisor 
to the Governor

eric dinallo ’90
Superintendent, New 
York State Insurance 
Department 

law school-affiliated  
transition team 
members
robert abrams ’63
New York State Attorney General 
(1978-1994)

zachary carter ’75
U.S. Attorney, Eastern District of 
New York (1993-1999); Trustee, 
NYU School of Law

andrew celli jr. ’90
Partner, Emery, Celli, Brinckerhoff 
& Abady

henry elghanayan ’66
Chairman and CEO, Rockrose 
Development Corp.

karen greenberg
Director of the Center on Law and 
Security, NYU School of Law

stan lundine ’64
Executive Director, Chautauqua 
County Health Network

jose maldonado ’80 
Vice President of Operations for 
the New York Health Plan, United 
Health Group; Trustee, NYU 
School of Law

ron moelis ’82
Principal, L&M Equity Participants; 
Trustee, NYU School of Law

mayra peters-quintero ’99 
Supervising Attorney, NYU School 
of Law Immigrant Rights Clinic

ellen schall ’72
Dean, Robert F. Wagner Graduate 
School of Public Service

michael sheehan
Distinguished Fellow, Center  
on Law and Security,  
NYU School of Law

jeremy travis ’82
President, John Jay College

michael waldman ’87
Executive Director, Brennan  
Center for Justice



A Man Agains   t the Machine 



In the fall of 1967, during argument in the death-penalty case  

of William Maxwell before the Eighth Circuit, Judge Harry  

Blackmun jotted down his assessment of Maxwell’s attorney:  

“A-” was the grade, along with the description, “tall, 28, 

suave.” Much of what the lawyer said is lost to history, but 

this much is known: His opening salvo lasted 37 minutes, and 

he left court with the distinct impression that Blackmun 

had been consistently hostile to him.

The lawyer, who was actually 32, would become the leading  

strategist of a hard-fought campaign to end the death penalty  

that continues to this day. He would encounter the newly  

promoted Justice Blackmun, and that irascibility, in his sub- 

sequent and repeated trips to the Supreme Court. To identify  

the attorney as Anthony G. Amsterdam, and to write about his 

relentless, and inspired, work of more than half a century 

is to risk hagiography.

A Man Agains   t the Machine 
By NAdyA LABI
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 L awyers who have worked with Anthony Amsterdam cast about 
for the perfect superlative when they talk about him: His is 

“the most extraordinary legal mind of anyone I know”; he has 
a “visionary, imaginative sense of the edges of the possible”; his 
use of language is “so perfect and so powerful and so utterly logi-
cal”; he could “take a pile of coal dust and make a diamond out of 
it”; indeed, “God broke the mold when he created Tony.” 

And yet, these acolytes of Amsterdam’s are among the most re-
spected members of a profession inclined to contrarianism, not 
reverence; in order, they include George Kendall, a senior counsel 
at Holland & Knight who headed the capital defense section of the 
N.A.A.C.P. Legal and Educational Defense Fund (LDF); Sylvia Law, 
the Elizabeth K. Dollard Professor of Law, Medicine and Psychiatry 
at the New York University School of Law; Tim Ford, a respected 
civil rights attorney; David Kendall, a lawyer who is no relation to 
George, though he also headed the capital defense section, and is 
best known for representing President Bill Clinton during the Mon-
ica Lewinsky debacle; and Seth Waxman, a former solicitor general 
who continues to argue regularly before the Supreme Court.

Even the Supreme Court justices, who would prove Amsterdam’s 
toughest audience, did not know quite what to make of the lawyer 
whose intellect was matched only by the intensity of his opposition 
to the death penalty. In 1976, after a particularly combative session 
in which Amsterdam tried, and failed, to persuade the Court to 
maintain its effective ban on the death penalty, one justice report-
edly grumbled, “Now I know what it’s like to hear Jesus Christ.”

 Amsterdam still walked among mortals in 1966. When Orval 
Faubus was wrapping up his tenure as governor of Arkansas, 
he signed six death warrants and rushed off to California to 

attend a conference. One bore the name of William Maxwell, a 
young black man convicted four years earlier of raping a 35-year-
old white woman and sentenced to death. Maxwell had appealed 
to the Arkansas Supreme Court, arguing that jurors in the state had 
applied the death penalty in a discriminatory manner. He lost. He 
had submitted a petition for a writ of habeas corpus, a request that 
the judge free him because his conviction was unconstitutional, in 
federal court. It was denied. He had appealed to the Supreme Court. 
It refused to hear his case. Maxwell was running out of options. 

While Faubus was flying west, Amsterdam, then a professor at 
the University of Pennsylvania Law School, was called out of an 
LDF workshop in New York City. Within hours—as Michael Melt-
sner, Amsterdam’s colleague at LDF, recounts in his compelling 

1973 book, Cruel and Unusual: The Supreme Court and Capital Pun-
ishment—Amsterdam was dictating a second petition for habeas 
relief by phone to the secretary of one of Maxwell’s lawyers. 

Filed in court the next day, Maxwell’s petition marshaled some 
of Amsterdam’s most persuasive arguments against the death 
penalty. The death penalty, the petition contended, was uncon-
stitutional on a number of procedural grounds: Jurors were given 
no guidance about how to reach a decision, leading to arbitrary 
results; the single-verdict trial, in which the jurors had decided 
Maxwell’s guilt and sentence simultaneously, denied them the 
opportunity to weigh mitigating factors; and lastly, and most 
controversially, the petition raised Maxwell’s claim of bias once 
more, grounding it in a new study that LDF had commissioned by a  

respected criminologist, Marvin Wolfgang. In the period from 1945 
to 1965, black defendants who raped white women in Arkansas 
stood a 50 percent chance of being sentenced to death if they were 
convicted, compared to a 14 percent chance for white offenders. 

The petition was denied, but Amsterdam and LDF continued to 
exploit every possible legal remedy, appealing to the Eighth Cir-
cuit without success and then seeking a stay of execution from the  
Supreme Court. This time, the Court granted the relief, sending the 
case back to the appellate court, which didn’t exactly welcome it. 

Blackmun, who had received a math degree from Harvard, was 
not persuaded by Wolfgang’s research. He found the survey sample 
too small to offer convincing proof of discrimination. And even 
if the study could prove past discrimination in Arkansas, it did 
not include data from the county where Maxwell was convicted or  
interviews with the specific jurors in his case. As Blackmun wrote 
for the three-judge panel, “We are not yet ready to condemn and 
upset the result reached in every case of a negro rape defendant in 
the State of Arkansas on the basis of broad theories of social and 
statistical injustice.”

Blackmun’s opinion suggested annoyance with Amsterdam. In 
the course of argument, Amsterdam had been asked whether his 
analysis meant that a black man could not be put to death under 
the Constitution for raping a white woman. Amsterdam replied 
in the affirmative, according to Blackmun. The judge wanted to 
know if the same logic would hold true for a white man convicted 
of rape—a fair question on its face but one that ignored the reality 
that nearly all the defendants executed for rape in the South were 
black. Amsterdam conceded that his argument did not apply to a 
white defendant. “When counsel was asked whether this would 
not be discriminatory,” Blackmun wrote, “the reply was that once 
the negro situation was remedied, the white situation ‘would take 
care of itself.’” Blackmun didn’t appreciate the sally.

Amsterdam refused to whitewash what he saw as the discrimi-
natory application of the death penalty. Sitting in his fifth-floor 
office at Furman Hall recently, he explained why he got involved 
in death cases. “It wasn’t some sort of ideological opposition  
to the death penalty,” he said. “It was all about race initially.” In 
Maxwell’s time, Amsterdam said, local white lawyers could not  
represent blacks charged with high-visibility crimes against whites 
without fear of retaliation. LDF, and its roster of “carpetbagger” 
lawyers, as Amsterdam put it, stepped forward.

But Maxwell’s case brought home to Amsterdam and his col-
leagues at LDF that they could no longer ignore the pressing needs 

of all death-penalty clients—whatever their 
race and whether they had lawyers or not. 
Amsterdam was Maxwell’s lawyer, but there 
were four other men without lawyers whom 
the governor of Arkansas had consigned to 
death as well. “We said, ‘What the hell! Are 

we going to let these guys die?’” Amsterdam said. “It was like some-
body was bleeding in the gutter when you’ve got a tourniquet. Then, 
we were in the execution-stopping business.” 

 It takes some doing to imagine a suave 32-year-old hidden in the 
layers of Amsterdam’s past. When we met the first time, he wore 
a red-and-green flannel shirt, olive-green corduroys, and a thin 

knit tie that approximated the color of his pants. The shirt hung 
from his frame, so lean that the only matters of substance about him 
seemed to be a bushy moustache and sunken gray eyes that stared 
out of the kind of oversized glasses only a septuagenarian would 
risk. Amsterdam’s hearing has been poor since birth; he wears a 
hearing aid in his right ear, which picks up sound from a black box 

“you feel guilty about every death, simply because there 
has never been enough time in the day, you have never 
had enough skill. Hard as you try, you’ve got to admit 
that maybe you could have tried harder.”
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that he positions on the table in front of him. 
But it is his eyes that draw attention—eyes 
that look, as one colleague of Amsterdam’s 
put it, like they’ve never slept.

All-nighters became routine for Amster-
dam in the mid-1960s, around the time when 
he and a band of lawyers at LDF began mar-
shalling the tools they had in hand to save 
lives. Chugging down bottles of diet soda 
and chain-smoking thin cigars, Amsterdam 
forged the legal infrastructure that helped 
LDF to challenge just about every death 
penalty case across the country. He and 
the LDF lawyers created the “Last Aid Kit,” 
which included sample petitions for habeas 
corpus, applications for stays of executions, 
and legal briefs setting forth constitutional 
arguments against the death penalty; they 
distributed the kit to capital defense lawyers 
across the country. With a boldness that is 
hard to grasp today, Amsterdam set out to 
change minds about the death penalty by 
creating a sense of emergency.

In some ways, LDF’s campaign against 
the death penalty tapped into the country’s 
mood. In the 1930s, an average of 167 exe-
cutions was carried out yearly; by the early 
1960s, the annual average had dropped to 48. 
Amsterdam and LDF resolved to bring those 
numbers to zero. “The legal acceptance and 
historical force of the death penalty were 
considered a given,” said Jack Himmelstein, 
who headed the capital defense section at 
LDF during that time. “It was the power 
of Tony’s mind and heart that said, ‘That 
doesn’t have to be the case.’” By the early 
’70s, that refusal to accept the death penalty 
as a given had translated into the continued 
survival of about 700 individuals on death 
row. An effective, if not official, moratorium 
was in place; the last legal execution had 
taken place on June 2, 1967, and few judges wanted to be the first to 
begin clearing the row. Amsterdam’s legal arguments against the 
death penalty made their way up to the Supreme Court, which did 
its utmost to bat away the increasingly unavoidable question—was 
the death penalty still constitutional in the United States?

By the end of 1971, the Court seemed well on its way to answer-
ing “yes.” In 1971, with the freshly appointed Justice Blackmun on 
the bench, the Court rejected two of Amsterdam’s most powerful 
arguments against the death penalty—that the absence of stan-
dards guiding a jury’s decision to sentence a defendant to death 
was unconstitutional, and that a defendant was denied his right 
to a fair trial if his guilt and sentence were decided by a jury at the 
same proceeding. Amsterdam had only one argument left in his 
quiver, and it was his longest shot: that the death penalty was cruel 
and unusual punishment.

How could Amsterdam convince the Court that a punishment 
which a decade ago had been “a given” had suddenly become cruel 
and unusual? As was his custom, he delivered his oral arguments in 
two of the four death-penalty cases before the Court without notes, 
setting out in Furman v. Georgia to neutralize what was likely to 
be the fallback position of the justices—that it was up to legisla-

tures, not judges, to decide whether the death penalty should exist. 
The legislature could find a legitimate basis for boiling a criminal 
in oil, for example, but the Court might well find the punishment 

“unnecessarily cruel.” Forty-one states had death penalty statutes 
on their books, Amsterdam conceded, but the key question was: 

“What do they do with it?”
The penalty was “almost never” inflicted. One in a dozen juries 

at the most returned a sentence of death, according to statistics that 
LDF had compiled, and only a third to half of those defendants were 
actually executed. (Amsterdam was treading on dangerous ground 
here, because it was his own strategy at LDF that had contributed to 
declines in the number of defendants executed.) Then he built to his 
next point, that the rare sentence of death fell only on the “predomi-
nantly poor, black, personally ugly, and socially unacceptable”—
those for whom “there simply is no pressure on the legislature” to 
take the penalty off the books. Amsterdam seemed to be having an 
effect on Justice Byron White, whom the LDF had anticipated would 
be squarely in favor of upholding the death penalty. Justice White 
rocked back and forth in his chair, and his face was ashen, accord-
ing to Meltsner’s account in Cruel and Unusual. In The Brethren:  
Inside the Supreme Court, Bob Woodward and Scott Armstrong  

young Man of the year: so declared the Philadelphia Junior Chamber of Commerce in 1966.
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report that White later told his clerks that Amsterdam’s oral  
argument in Furman was possibly the best he’d ever heard.

In the summer of 1972, the Court announced its verdict in  
Furman, a decision that, at nearly 80,000 words including foot-
notes, remains among its longest. By a margin of 5-4, it found that 
the death penalty was “cruel and unusual punishment” in viola-
tion of the Eighth and Fourteenth Amendments. The justices could 
agree on little else, however. Each one of the nine justices penned 
his own opinion. Justices Potter Stewart and White offered the 
narrowest grounds, finding that the arbitrary application of the 
death penalty was unconstitutional. “These death sentences are 
cruel and unusual in the same way that being struck by lightning 
is cruel and unusual,” Justice Stewart wrote. While emphasizing 
that he did not find the death penalty “unconstitutional per se,” 
Justice White sided with the majority, finding that “the penalty is so  
infrequently imposed that the threat of execution is too attenuated 
to be of substantial service to criminal justice.”

Justice Blackmun, for his part, offered a dramatic dissent. “Cases 
such as these provide for me an excruciating agony of the spirit,” he 
wrote. “I yield to no one in the depth of my distaste, antipathy, and, 
indeed, abhorrence for the death penalty,… and of moral judgment 
exercised by finite minds.” He went on to conclude, however, that 
he was not a legislator and therefore could not allow his personal 
preference to guide his judicial decision.

Amsterdam was driving along a highway south of San Fran-
cisco when he heard the news on the radio. He pulled over, sat, 
and looked around him. “You represent people under sentence of 
death, you’re always walking around with a dozen, 50 lives on your 
shoulders,” he said. “The feeling of weight being lifted, knowing 
that these guys…you worry about each and every one separately.” 
For the first time in longer than he could remember, Amsterdam 
stopped, and didn’t feel guilty about standing still. Recalling the 
moment with his hands clasped behind his head and his eyes 
closed, he said, “I felt free for the first time in years. I thought, ‘That 
job is done. Those guys are gonna live.’”

 Ask Amsterdam about himself, and he seems uncomfortable 
and slightly bored by the topic. He answers some questions 
out of a deep sense of courtesy, but in the universe of poten-

tial conversation—about art, basketball, law, anything, please!, 
but himself—he’d rather not pursue this line of questioning. If 
Amsterdam had his way, his biography would contain a single 
line: In his youth, the lawyer occasionally played pick-up basket-
ball with the legendary Wilt Chamberlain.

Amsterdam grew up in a middle-class neighborhood in West 
Philadelphia. His father, descended from a line of rabbis, served 
as a military lawyer in Luxembourg during World War II; after  
returning home, he became a corporate executive. His mother did 
a range of volunteer work.

Judaism provided the backdrop of his childhood, but it never 
entered the foreground. His parents weren’t observant, which may 
explain why they gave their son a name—“Tony”—that seemed to 
align him with the Italian-Americans who, along with Jews and 
African-Americans, comprised the community. After attending 
a predominantly Jewish grade school, Amsterdam enrolled in a 
junior high school that reflected its location at the intersection of 
the three ethnic communities. “I tended to run with a crowd that 
had all three groups in it,” Amsterdam recalled. “Like most kids of 
that age, we had our games.” Box ball, played in a square laid out 
in the school’s courtyard, was a favorite of his but there were also 
basketball, football and tennis.

The fun came to an abrupt halt, however, when Amsterdam 
turned 12 and was hit with bulbar polio. Though spared the pa-
ralysis of the limbs that can accompany the often fatal disease, he 
spent days in an iron lung and was quarantined for a longer period 
of time that remains a blur for him now. Amsterdam’s highly reten-
tive memory fails him when he trains it on his youth, a quirk that is 
either a convenience or a symptom of his lack of self-interest. But 
Amsterdam does remember the upside of being bed-ridden: He 
was elected to become box ball captain in absentia and returned in 
time for the end of the season “mightily inspired to play better.”

A Transformer of Legal Education: The visionary first director of the clinical program, Amsterdam is shown in 1983, far right, and in 1990.
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At college—Haverford—French literature became the new box 
ball. Amsterdam majored in comparative literature, and consumed 
17th-century French poetry with an appetite he would later bring to 
Supreme Court opinions. Schoolwork for its own sake didn’t excite 
Amsterdam, but college offered new ways of thinking that were ex-
hilarating. “College opened doors to a lot of things I hadn’t thought 
about,” Amsterdam said. “I pushed myself very hard, but not to 
study in the sense of folks who are trying to accomplish something.” 
If he didn’t like a course, he didn’t spend much time on it. He read 
the assigned pages, and “got done what needed to be done.” For 
Amsterdam, that translated into summa cum laude at both Haver-
ford and the University of Pennsylvania Law School. 

Amsterdam fell into law school without any firm intent. While 
at college, he had participated in some early civil rights sit-ins 
in Delaware, and the law seemed to be connected to that. Still, 
Amsterdam spent much of his time in law 
school auditing lectures on art history at 
Bryn Mawr College. His enthusiasm for 
art stemmed from a period in high school 
when he had worked at a private museum. 
Between and sometimes during classes, he 
took long nature walks, painted water col-
ors, read French poems and wrote some of his own, though mostly 
in English. Amsterdam also managed to keep up his duties as 
editor-in-chief of the law review, but two months before gradua-
tion, he hadn’t even begun the mandatory paper. He dashed it off:  
The result, the influential “Void-for-Vagueness Doctrine in the 
Supreme Court,” helped reshape First Amendment law. His later 
work, “Perspectives on the Fourth Amendment,” is ranked among 
the most-cited law review articles of all time.

Still, in 1960, the law’s hold on Amsterdam seemed weak, too 
weak to repel the pull of those art galleries. Fortunately for the bar, 
one of his law professors recommended him to Justice Felix Frank-
furter, and the new graduate ended up clerking for the justice. It 
was during that year, when Amsterdam worked mainly on criminal 
cases, that he began to see the law’s potential. Those early sit-ins 
in Delaware took on new meaning as he witnessed the interplay 
of civil rights and criminal law. Mass demonstration had become 
an integral tool of the civil rights movement, and Amsterdam re-
sented that the criminal process was being used to try to repress 
Dr. Martin Luther King—and hundreds of other activists.

Long after his official obligations as a clerk ended, Amsterdam 
continued working for the ailing justice, helping Frankfurter with 
his speeches and memoirs, which were never published. Frank-
furter put him in touch with the U.S. Attorney of the District of 
Columbia; Amsterdam joined the office, and set to deepening his 
understanding of criminal law.

The results of his study were impressive. Anecdotes about Am-
sterdam’s powerful memory and unique intellect abound, but one 
incident in 1961 has captured the imagination of those who know 
him best. During his time as a government prosecutor, Amsterdam 
was handling an appeal that raised the question whether a defense 
psychiatrist could testify that the defendant had a mental disease 
within the meaning of the insanity defense. Arguing before a three-
judge panel, Amsterdam drew an analogy to life insurance, argu-
ing that a medical expert witness would not be permitted to testify 
that an insurance claimant had a “total and permanent disability” 
within the meaning of his insurance contract. Shaking his head, 
the judge pressed Amsterdam, who cited an old Supreme Court 
case by volume and page in support of his point. The judge called 
over an assistant and asked him to fetch the volume. After flipping 
to the page number Amsterdam had offered, the judge hastened 

to report that the case wasn’t there. Amsterdam replied that the 
volume must be mis-bound. Not willing to give up so easily, the 
judge probed further, and discovered that 210 U.S. was bound in 
the cover of 211 U.S. When the correct volume was located, he found 
the case on the cited page.

The government would inevitably lose Amsterdam, who is more 
comfortable upending, rather than upholding, the establishment. 
After a year and a half as a prosecutor, Amsterdam joined the fac-
ulty at the University of Pennsylvania Law School, and began split-
ting his time between teaching and consulting on civil rights cases 
across the country. Time took on an altered quality; there was no 
longer enough of it and something—a lecture to prepare, a brief to 
edit, a student to mentor—was always pulling at him. Even today, 
he can’t quite control his time, though he tries by breaking it into 
blocks and dispensing those blocks with extreme generosity. When 

Seth Waxman, for example, was asked to argue Roper v. Simmons, 
which persuaded the Court to abolish the juvenile death penalty 
two years ago, he immediately turned to Amsterdam. He received 
an email from the professor within minutes, saying: “‘I have to teach 
a course in seven minutes until 6:30, and then I’m editing a brief, 
but I could be available from 11:10-11:30 p.m. or from 4:30-4:50 a.m.’”  
Waxman recalled thinking, “I’m unworthy. There I was asking for 
help on short notice and there he was, almost apologetic in freely 
offering time at the very edges of the night.” 

Amsterdam worked 20-hour days in the ’60s. David Kendall’s  
theory was that there were two Amsterdams. The “Tony” he 
worked with—the one who chain-smoked cigars and was some-
times accompanied by his two dogs, Brandeis and Holmes—would 
switch roles every 12 hours with a clone who caught up on sleep. 
(The personalities of the dogs reflected their judicial namesakes, 
Amsterdam said: “Holmes was a real patrician, a large dog who 
condescended to spend time with us. Brandeis had a concerned, 
thoughtful quality.” The dogs, who died of old age, were succeeded 
by Mandy and Pru, short for Mandamus and Prohibition, two kinds 
of judicial prerogative writs.)

In 1965, Amsterdam helped oversee LDF’s project to collect data 
on racial bias in about a dozen Southern states for the Wolfgang 
study he referred to in Maxwell. That same year, he cowrote an 
ACLU amicus brief for Miranda v. Arizona that described police 
procedures during interrogations; the brief cited police manuals at 
length that exhorted the interrogator to “dominate his subject and 
overwhelm him with his inexorable will to obtain the truth.” Chief 
Justice Earl Warren lifted that passage, and many others, wholesale 
from the ACLU brief in his decision revolutionizing police practice. 
In 1967, Amsterdam cowrote an amicus brief for LDF, this one on 
the police’s stop-and-frisk tactics. In 1969, he helped in the appeals 
of the Black Panther Bobby Seale and the civil rights demonstra-
tors known as the Chicago Seven. Around the same time, he began 
working on a landmark case of journalistic privilege, defending 
Earl Caldwell of the New York Times from prosecution when he 
refused to turn his notes on the Black Panthers over to the F.B.I. 
By 1972, when Amsterdam argued Furman, he had filed dozens 
of briefs with the Court, once conducting oral arguments in three 
unrelated cases in the space of a week. Meanwhile, he was receiv-
ing letters from death-penalty prisoners seeking help.

Ask Amsterdam about himself, and he seems uncomfortable 
and slightly bored by the topic. If he had his way, his 
biography would contain a single line: In his youth, the 
lawyer occasionally played pick-up basketball with the  
legendary Wilt Chamberlain. 
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Something had to give, and Amsterdam had too much integrity 
to short-change his clients. “Once you assume the responsibilities 
of attorney to client, you do what has to be done. You leave no stone 
unturned,” he said. “No French poem in the world demands that 
of anybody.” If Amsterdam has a weakness, it may be that he is un-
able to resist the needs of others. Norman Redlich, the former dean 
of NYU School of Law who succeeded in hiring Amsterdam from 
Stanford in 1981, recalled when he was hospitalized for surgery on 
an optic nerve a decade later and received a flurry of notes from 
faculty members offering to help if they could. Amsterdam’s note 
was different. “He said, ‘These are the things I can do: I can go to 
the cheese store, walk the dog,’” Redlich said. There were at least 
10 items on the list, and Amsterdam asked the dean to check the 
ones he’d like, which he did. 

What Amsterdam gives to his clients and everyone else is easy 
to chart; his losses are harder to trace. When a novel went unread 
or a painting didn’t materialize or a poem went unwritten, did  
Amsterdam feel regret? He won’t say, except to insist that his work 
isn’t a sacrifice. 

As generous as Amsterdam is of himself, when faced with pesky 
questions from this reporter, he zealously defended a private space 
for himself and his loved ones. He would say nothing about his 
family except that his wife of nearly 40 years, Lois Sheinfeld, shares 
his commitment to causes. Hers was poverty law when they met; 
it is now the environment; she writes and lectures on organic gar-
dening and other environment-saving measures.

Earl Caldwell caught a rare glimpse of Amsterdam’s private 
side in 1969. He recalled catching the recently married Amsterdam 
and his wife at their home in Los Altos, California, after midnight. 
Caldwell, desperately in need of a lawyer, had driven there with a 
coalition of black journalists. “Frankly, we didn’t have anyone else,” 
Caldwell said. “We were reluctant, wondering: ‘How do we know 
we can trust him? Who is this white guy?’” Sheinfeld made coffee 
and chatted with the journalists to put them at ease. Amsterdam 
didn’t waste time: He dove right in, telling Caldwell that he didn’t 
have to turn his notes on the Black Panthers over to the FBI. “I’ve 
been studying the case and mind you, they can’t make you do it. 
You have a legal right to refuse,” Amsterdam said. From then on, 
Caldwell knew he had his lawyer. “He was a person I always felt 
looked at you and all he saw was a human being,” he said. 

 In Furman, Justices Stewart and White made clear that they 
weren’t abolishing the death penalty outright. States could 
respond with new legislation crafted to meet the Court’s insis-

tence on rational, uniform standards in applying the death pen-
alty. With a speed that surprised even Amsterdam, who knew 
better than to celebrate for long, 35 state legislatures across the 
country raced to comply.

Four years after Furman, in 1976, Amsterdam was back before 
the Court to argue that the newly enacted statutes did not meet 
the constitutional bar. The Court had chosen to hear five capital 

cases that represented a sampling of the new laws, and Amsterdam 
argued three of them over two days. He began by giving an over-
view of all 35 statutes, organizing them into four categories, and 
adding that the states had come up with “elaborate winnowing 
processes” and “an array of outlets” to avoid the use of the death 

penalty. Amsterdam argued that the reforms that had been made 
in response to Furman were largely cosmetic, leading to the same 
arbitrary outcomes that had troubled Justices Stewart and White so 
deeply. Justice Stewart questioned whether Amsterdam’s focus on 
the exercise of discretion throughout the judicial system “prove[d] 
too much.” Amsterdam did not budge from his stance, insisting, 

“Our argument is essentially that death is different. If you don’t ac-
cept the view that for constitutional purposes death is different, 
we lose this case.”

In July of 1976, in the cases that are known collectively as Gregg 
v. Georgia, the Court found that death wasn’t so different after all. 
It struck down mandatory death-penalty laws like one in North 
Carolina, but upheld statutes like one in Georgia, which compelled 
juries to weigh aggravating and mitigating factors. Judge Thurgood 
Marshall read a pained dissent in Court, and suffered a mild heart 
attack later that evening.

In The Supreme Court and Legal Change, Lee Epstein and Joseph  
Koblyka fault Amsterdam for his absolutist position, accusing the 
lawyer and LDF of misreading the doctrinal glue that held the  
Furman majority together. Justices Stewart and White were con-
cerned with process, and not substantive arguments based on 
the particularity of the death penalty. If Amsterdam had pursued 
a multilayered strategy, rather than boxing himself into an all- 
or-nothing approach, the outcome of the case might have been dif-
ferent. Edward Lazarus, a former clerk to Justice Blackmun, echoes 
that criticism in Closed Chambers: The Rise, Fall and Future of the 
Modern Supreme Court, reporting that Amsterdam’s “total immer-
sion in the abolitionist cause” had “rendered him tone deaf to the 
changing tune of the country and the Court.” It is hard to imagine, 
however, what Amsterdam could have said to convince the justices 
to maintain their ban on capital punishment, after the country had 
roundly rejected that position. As Meltsner argues persuasively in 
The Making of a Civil Rights Attorney, Amsterdam chose the “death-
is-different” approach because he had to find a way to attack the 
post-Furman statutes without indicting the discretionary decision-
making that lies at the heart of the criminal justice system.

Amsterdam was surprised by the Court’s decision, not so much 
because it had reinstated the death penalty, but because it had 
backed away so readily from the concerns it had raised in Furman. 

“We really thought the Court would be more resistant than it was 
to evasions of the rules it laid down in Furman,” he said. “We were 
disappointed in precisely the proportion to our naïvete. Some days, 
you let yourself hope more than you should.”

 When I visited Amsterdam in January, a giant framed col-
lage was packed away in his office. Presented at a 1990 LDF 
tribute to Amsterdam, it includes 52 photos and about 

350 signatures of death-row prisoners through the decades and 
from across the nation. In one picture, a handsome dark-haired 
man with a streak of white hair running along the top of his head 
smiles at the camera. His name is John Spenkellink.

In 1979, Spenkellink became the first 
person executed against his will since the 
moratorium began in 1967. In the wake of 
Gregg, the newly elected Florida governor, 
Bob Graham, was determined to prove that, 
though he was a Democrat, he had the guts 

to carry out an execution. Spenkellink was not an obvious candi-
date for death. A convicted armed robber who had escaped from a 
prison in California, Spenkellink picked up a hitchhiker, a career 
felon 20 years his senior, in the Midwest. As Spenkellink told it, he 
was forced to perform sexual acts on the older man. He said he 

“He was a person I always felt looked at you and  
all he saw was a human being.” 
—Earl Caldwell, former New york Times reporter and defendant in a reporter 
privilege case in which Amsterdam argued, and initially won, Caldwell’s  
right to refuse to disclose his sources in the Black Panthers to the FBI.
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planned to abandon the man at a Tallahassee motel, but returned 
to the room and a fight ensued. While not denying he shot the man 
twice, Spenkellink maintained that he’d done so in self-defense.

“Our thought was that Florida chose him because he looked 
like such an ideal candidate from the state’s viewpoint. He wasn’t 
from Florida, was white, an escapee, and it was a relatively simple 
case,” David Kendall, Spenkellink’s primary attorney, said. “Oth-
erwise, we couldn’t explain the decision.” Spenkellink had been 
offered a plea of second-degree murder, and turned it down. “The 
killing—if murder can ever be mitigated—was mitigated,” Kendall 
added. Kendall felt cautiously optimistic going into the clemency 
hearing; nearly everyone who knew Spenkellink then, includ-
ing the prison warden, thought Spenkellink was a reformed man.  
Unfortunately, Kendall didn’t factor into the equation that Gover-
nor Graham couldn’t stand the sight of blood. After seeing photos  
of the crime at the hearing, according to David von Drehle in 
Among the Lowest of the Dead: The Culture of Capital Punishment, 
the governor left the room to throw up.

Spenkellink was the first of 17—17, and counting—men Amster-
dam got to know well, and care about, who ended up dead. “After 
John’s death, I became much more vividly aware of the fact that 
this was a feature of our existence,” Amsterdam said. “You can’t 
be a capital defense lawyer without this.”

The realization changed Amsterdam. “In my heart of hearts, I 
couldn’t face the reality that things could go as wrong as they went 
and there was no correction, no remedy, no court would listen,” he 
said. That things can go so wrong is a constant reminder—not to 
hope, not to take anything for granted, not to stop. “You feel guilty 
about every one, simply because there has never been enough 
time in the day, you have never had enough skill,” Amsterdam 
said. “Hard as you try, you’ve got to admit that, life being what it  
is, maybe you could have tried harder.”

 In 1981, eager to move to New York City and impressed by then-
Dean Redlich’s commitment to clinical practice, Amsterdam 
arrived at NYU from Stanford Law School, where he had been 

teaching since 1969. In his first lecture, entitled “Saving the Law 
from [then-Attorney General] William French Smith…,” he laid out 
a new strategy for civil rights activists: In light of the Reagan-era 
conservative judiciary, they should downplay the significance of a 
case or create a factually messy record to discourage the Supreme 
Court from granting cert. In this manner, the Warren Court prec-
edents might survive until a more liberal court was constituted. 

“The present Supreme Court lineup is one which we superan-
nuated football fans like to think of as two horsemen and seven 
mules,” the professor said, praising Justices William Brennan and 
Thurgood Marshall for “dissenting in virtually isolated splendor.” 
If public-interest lawyers were unfortunate enough to find them-
selves before the Court, however, they should make progressive 
arguments. “If you don’t raise these issues, you will not get the 
atrocious opinions which Justice [William] Rehnquist is capable 
of writing—and which, I firmly believe, we will one day have a  
judiciary fit to disavow.”

Amsterdam’s lecture wasn’t revolutionary, and no doubt he had 
communicated similar ideas at Stanford, but there was a key dif-
ference: It was delivered in Greenberg Lounge, which, it turns out, 
had a direct line to the New York Times in the reporter David Mar-
golick, Amsterdam’s former student at Stanford. It was an indica-
tion of Amsterdam’s legendary status that the Times ran a sidebar 
with his comments, as if, Margolick recalled, they were “quotations 
from Chairman Mao.” 

The lecture reflected the straight-shooting style of Amsterdam 
the professor, but it was a rare misstep for Amsterdam the lawyer, 
who continued to appear before those same seven mules on a regu-
lar basis. Asked if he regretted his comment, Amsterdam replied,  

A Legacy of Lives: A collage of condemned prisoners’ signatures and photos in Amsterdam’s office; inset, Amsterdam with  
28 exonerated former death-row prisoners at the 1998 National Conference on Wrongful Convictions and the death Penalty.  
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“I regret almost everything I’ve ever said that 
was not absolutely necessary to say, and even 
some of the few things that were necessary. The 
seven mules is high on a very long list.”

In 1983, two years after his lecture at NYU, 
Amsterdam stopped arguing cases before the 
Supreme Court. The reasons for his unortho-
dox decision were complex. First, and of least  
importance, was his poor hearing. To compen-
sate for it, Amsterdam uses a hearing aid and 
zooms that intense focus of his on a speaker to 
read lips. Still, in 1972, the problem was exacer-
bated by Chief Justice Warren Burger’s decision 
to shift from a straight to a curved bench. “Nine 
justices in a curved amphitheater does present 
a complicated problem,” Amsterdam said. “You 
don’t want to be blindsided.” On a number of 
occasions, even as early as Gregg, Amsterdam 
asked a justice to repeat a question. Lawyers 
with perfect hearing do the same, either be-
cause they miss a question or because they’re 
stalling for time. But in his final argument in 
1983, Amsterdam unintentionally talked over 
a justice, who he hadn’t realized was posing  
a question over to the side. The vulnerability 
was slight, and few observers noticed it, but 
Amsterdam did.

Amsterdam had bigger problems on his 
hands, however. In 1976, after turning back 
from Furman, many of the justices wanted to 
put the debate over capital punishment behind 
them. But there was Amsterdam, year after year, 
scrupulously challenging each aspect of the 
system that put a man to death. The Court, and 
especially Justice Blackmun, didn’t need the 
constant reminder of what a procedural mess 
the death penalty was fast becoming. Amsterdam’s high-profile 
opposition to most of the judges now sitting in front of him, along 
with that unfortunate mule comment, didn’t help his popularity. 

“Having been a visible opponent of the confirmation of more than 
a majority of the Court and having written some very critical stuff 
about the Court’s opinions,” Amsterdam told me, explaining his 
continued refusal to argue orally, “I had a concern that some of 
that might rub off on a client.” 

Staying off the podium also allows Amsterdam to have a broader 
influence. To play first chair in any one case takes a singularity of 
focus and time that Amsterdam can otherwise devote to teaching—
in the most catholic sense of the word. Amsterdam is committed to 
helping everyone in his midst, whether they are officially his stu-
dents or not, to become better lawyers. In 1967, he cowrote a trial 
manual about litigation that offered lawyers a systemic treatise on 
the nuts and bolts of how to try a case. In the ’80s, he brought that 
pragmatic, real-world sensibility to the NYU School of Law and 
reshaped legal teaching as the director of clinical education.

Amsterdam initially taught a consumer protection clinic, but 
he had bigger ambitions. He wanted to create at NYU a full-fledged 
three-year-long program in which fieldwork clinics would rep-
resent the capstone of a progression of learning. “My image of a 
clinical program included pieces of varying sizes—clinics that 
were one semester and one year long, heavier and lighter—to  
enable students to have a smorgasbord set of choices,” Amsterdam  
explained. “Students could have as much or as little clinical educa-

tion as they wanted.” To achieve his goal, Amsterdam developed 
a comprehensive course on “lawyering” that is now required of 
all first-year students and has been widely acclaimed. With those 
tools, students can graduate to simulation courses that follow 
a single case from start to finish and to full-blown clinics that  
involve fieldwork in actual cases.

Amsterdam no longer teaches the lawyering course, but he 
now coteaches the Lawyering Theory Colloquium, a course for 
2Ls and 3Ls that brings an interdisciplinary approach to analyz-
ing the law. The insights he gained from that class led to Minding 
the Law, which he co-wrote with the psychologist Jerome Bruner in 
2000. In addition to the Colloquium, Amsterdam coteaches the two 
Capital Defender Clinics—the year-long New York clinic, which 
includes simulation and work on appellate cases, and the New 
York class sessions of the Alabama clinic, which sends students to 
the Southern state for fieldwork. (See “Bryan Stevenson’s Death- 
Defying Acts” on page 32.) The New York clinic grew out of a clinic 
that Amsterdam cofounded in 1996, a year after New York State  
reinstated the death penalty. When the district attorneys in 
New York City did not pursue death-penalty cases aggressively,  
Amsterdam regrouped, focusing the attention of his students on  
post-conviction work around the country. 

When I visited the New York clinic last January, the students were 
acting as defense attorneys in a simulated case. Their client, based 
on a real defendant in California, was on trial for two homicides; 
he pleaded self-defense for the first murder and denied committing 

Portrait of an Artist. March 2007: Amsterdam strategically uses poetry techniques 
to achieve certain effects in legal briefs.
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the second. Amsterdam welcomed the students back from winter 
recess, pausing when his aide delivered bottles of soda and bags of 
candy. “Bravo,” he said. “We’ll start over, properly equipped.”

As Hershey’s Kisses and Twix bars made their way around the 
table, Amsterdam sat back, crossed his arms behind his head, and 
began discussing strategies for managing the interplay between 
the guilt and penalty phases of a capital case. He asked, “What do 
you think is the price we pay if we take the position that our cli-
ent didn’t do it at all?” A third-year student suggested that if the 
defense failed, the attorney would lose credibility with the jurors, 
which might harm the client’s chance at a sentence less than death. 

“Can we zero in on what it is the jury would be holding against us?” 
Amsterdam pressed. “What accounts for the demise or diminution 
of credibility?”

Amsterdam’s version of the Socratic method, not surprisingly, 
values humaneness over humiliation. He challenges his students, 
but is firmly on their side. When a question was met by silence, as 
the nine students looked awkwardly at one another, the professor 
responded, “Come on. If somebody goes over the hill, the others 
will follow.” Deborah Fins, who coteaches the class, chimed in: 

“Step in a toe. One toe and we’ll get you the rest of the way.” 
The rest of the way can carry students to the Supreme Court. 

Over the years, Amsterdam’s students have worked on a host of 
high-profile appellate cases, including two of the most impor-
tant “death-row cleaning cases,” as Amsterdam put it, that the  
Supreme Court has heard: Atkins v. Virginia, which abolished 
capital punishment for mentally retarded defendants in 2002, and 
Roper v. Simmons, the case Waxman argued that ended the penalty 
for juveniles in 2005. Amsterdam tries to involve his students in all 
aspects of cases: The students collaborate with Amsterdam and  
cocounsel on developing a litigation strategy; they conduct  
research and help to frame the issues to be argued, and draft plead-
ings, motions, petitions for review, and briefs.

The students also participate in the moot courts that Amsterdam 
hosts at the Law School for lawyers arguing death-penalty cases 
around the country. Last January, for example, five lawyers flew 
from Texas and Massachusetts to the sixth-floor conference room 
of Furman Hall to moot three cases about the Lone Star State’s 
mitigation practices. Two clinic students 
who had prepared questions for Amsterdam 
sat in on the session. “Some of the questions 
that he throws out at the moot are questions 
that we came up with together,” one of the 
students, Sungso Lee ’07, said. “Being in this 
clinic, I have to think more freely about the 
law and how it should be applied.” During 
the moot, the lawyers seemed to listen most 
attentively to Amsterdam, who acted as one 
of the six “judges” and expressed optimism 
that the current conservative Court would find in the capital de-
fendants’ favor. (His instincts were proven right last April.) During 
a break, one of the lead lawyers came up to Amsterdam and asked, 

“Do you mind if I send you what will be my three-minute intro?” The 
professor responded, “Yeah, sure.”

Those requests come along frequently, and Amsterdam’s answer 
is always the same. His “edits” have become a source of gratitude, 
and some amusement, among his colleagues. In the days before 
computers, he used a bright red magic marker and his edits re-
sembled a strange calligraphy, with carets marking new passages 
complete with full citations. James Liebman, a professor at Colum-
bia Law School, sent his Supreme Court brief for a Florida death-
penalty case to Amsterdam, and received an edit that contained, 

among other things, an awkward line, which he then changed. 
When he sent it back to Amsterdam, the line was changed back. 
After a couple of back and forths, Amsterdam finally said: “I guess 
you’ve never written poetry. I’m making it awkward because I want 
the justices to stumble on that point in the brief. I want them to 
stop right there and think about it.” Liebman kept it, and Justice 
White adopted that very bit of analysis in his opinion giving relief 
to the defendant. 

Amsterdam is described by one of his colleagues as a “special 
resource.” It’s tempting to begrudge that “resource” the time he  
devotes to teaching. Should Amsterdam be spending intensive, 
one-on-one time with Capital Defender clinic students when he 
could be consulting on even more civil rights cases? Arguably, 
though it’s hard to imagine how much more any one person could 
accomplish. More importantly, however, teaching is a rare unal-
loyed pleasure for Amsterdam. “He likes doing litigation with stu-
dents. It’s a fresh eye and a fresh perspective,” Fins said. “For a lot 
of lawyers, especially as they grow older, their perspective on the 
world freezes. Tony gets really invigorated by his students.”

 In 1994, in a routine denial of certiorari, Justice Blackmun 
appended a dissent that, along with Roe v. Wade, has become 
a defining moment in his legacy. “From this day forward, I no 

longer shall tinker with the machinery of death,” he wrote. “For 
more than 20 years I have endeavored—indeed, I have struggled—
along with a majority of this Court to develop procedural and sub-
stantive rules that would lend more than the mere appearance of 
fairness to the death penalty endeavor.” He added that he found 
it impossible to reconcile Furman’s promise of consistent stan-
dards with its later guarantee in Lockett v. Ohio of individualized 
sentencing. Amsterdam had argued both cases.

It is hard not to read in that dissent vindication for Amsterdam, 
who withstood Blackmun’s hostility to persuade him of the very 
contradictions the justice identified in his dissent. It may also ex-
plain why the justice seemed so easily annoyed by Amsterdam. “I 
think I was a very convenient figure for him because I think he 
identified me with an idealistic part of himself that he felt it was 
his duty as a judge to severely repress,” Amsterdam said. Black-

mun retired a few months after his famous dissent, choosing to 
withdraw from the mess that capital punishment had become and 
arguably always was.

Amsterdam stands firm, working to save lives and dismantle 
the system of capital punishment case by case. “When this coun-
try repudiates the death penalty, as it will, people will look back 
at him and say, he devised the campaign that led to this,” David 
Kendall said. If that happens, and those people know about the 
low-profile professor, perhaps they’ll come to the same realiza-
tion that Blackmun seems to have reached: that Amsterdam had 
it right all along. 

Nadya Labi is a writer based in New York City.

“From this day forward, I no longer shall tinker with  
the machinery of death. For more than 20 years I have 
endeavored...to develop...rules that would lend more  
than the mere appearance of fairness to the death penalty  
endeavor... Rather than continue to coddle the Court’s 
delusion that the desired level of fairness has been 
achieved...I feel...obligated simply to concede that 
the death penalty experiment has failed....”
—Justice Harry Blackmun, dissenting in Callins v. Collins, 1994



Inset portraits: Xochitl Bervera ’02, Derwyn Bunton ’98 and Randy Hertz. 
Bervera is co-director of Friends and Families of Louisiana’s Incarcerated 
Children (FFLIC). The work done by Bervera and others is paying divi-
dends: the number of children in Louisiana’s prison system has declined 
from 2,000 to 500 since FFLIC started in 2001. See a sampling of other 
NYU law alumni with prominent public-interest careers on page 31.
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 S
hackled by the wrist and ankle to two other boys, 
Paul could only watch as floodwaters caused 
by Hurricane Katrina began rising in his New  
Orleans prison cell, entering from the drains, 
toilets and sinks, eventually reaching chest level. 
Only 15 years old, Paul had been detained for vi-
olating probation for marijuana possession, but 
was tranferred along with other kids from juvenile 

detention to the adult population of Orleans Parish Prison when 
the sheriff made the ill-fated decision not to evacuate his charges. 
Most of the prison staff fled, and the adult prisoners threatened to 
riot, while Paul went without food or drink; some of the other chil-
dren ate the hotdogs and pieces of cheese that floated by them in 
the filthy water. The prison was evacuated two days later, and after 
a frightening week under armed guard outdoors alongside angry 
adult criminals, Paul was placed into state custody and sent to a 
detention center in Shreveport. He had no idea what had become of 
his family, who had lived in the devastated lower Ninth Ward—and 
no one could tell him. He was 
afraid his parents had drowned. 

“Standing there talking with that kid, it struck me so deeply that 
we were it for him,” says Derwyn Bunton ’98, associate director of 
the New Orleans-based Juvenile Justice Project of Louisiana, who 
met Paul a month after his harrowing ordeal. “This child was 500 
miles from home, wondering if his family members were alive or 
dead. If we didn’t step in to help him, no one would.” The Juvenile 
Justice Project (JJP) got to work. Bunton worked with the Louisi-
ana Office of Youth Development to find the boy’s parents, who 
had fled to Dallas, and went to New Orleans Parish Juvenile Court 
to obtain a release order that closed Paul’s case. He arranged for 
a youth advocate to travel with Paul to Dallas where Paul finally 
rejoined his family. And in May 2006, the JJP published a scathing 
report coauthored by Bunton: Treated like Trash: Juvenile Detention 
in New Orleans Before, During and After Hurricane Katrina. The  
report, which found that the storm had merely exacerbated and 
made blatant the huge problems of a juvenile-justice system that 
was dysfunctional long before the storm hit, garnered international 
media attention from publications such as the United Kingdom’s 

Guardian, the Los Angeles Times 
and the New York Times. 
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Change the World—One Case at a Time

Bringing

LifeTO
NYU’s Clinical Program Helps Students



For Bunton, tracking down family members and arranging trans-
portation is as much a part of his job as writing policy reports. He 
credits the Juvenile Defender Clinic taught by Professors Randy 
Hertz and Kim Taylor-Thompson and former Adjunct Professor 
Jacqueline Deane ’85 for teaching him how to help clients who are 
often as much in need of food and shelter as legal representation. 

“Everything we did in the NYU clinics, we do here,” says Bunton. “We 
work for the clients any way we can—through litigation, policy work, 
outreach, mobilization and organizing. The clinic taught me to think 
about clients and find ways to address their needs through legal and 
policy changes. Those lessons continue to pay dividends today.” 

As Bunton’s story demonstrates, even one person can make 
a huge impact on the life of an individual and a community. For 
nearly 40 years, NYU School of Law’s Clinical and Advocacy Pro-
grams have been offering committed, bright and talented students 
an unparalleled introduction to the challenges and rewards of 
hands-on legal practice. In turn, these lawyers have fought pov-
erty, injustice and political repression in New York City, across 
the nation and around the world. “I am struck by the passion and 
commitment of NYU’s clinical faculty, the commitment of gradu-
ates to pursue careers in the public interest, and the wide range of 
scholarship that influences understanding of clinical education for 
students, lawyers, judges and scholars,” says Charles Ogletree, the 
former vice dean of the Harvard Law School Clinical Program who 
is the Jesse Climenko Professor of Law at Harvard and director of 
the Charles Hamilton Houston Institute for Race and Justice. 

More than just a means through which students learn to prac-
tice, however, the clinical program influences the character of the 
Law School. “NYU has a vibrant commitment to public-interest 
law and advocacy,” says Kevin Ryan (LL.M. ’00), the first-ever com-
missioner of the New Jersey Department of Children and Families. 

“Public-interest advocacy is intentionally nurtured as part of the 
law school experience. The faculty create real oxygen for students 
to discover how law can become a tool for social change.” 

A Revolution in Legal Education
Clinical education at the NYU School of Law began in the late 1960s, 
as an outgrowth of those turbulent times. “The call in education 
was for ‘relevancy,’ and that call affected law schools perhaps more 
than any other educational institution,” says Martin Guggenheim 

’71, Fiorello LaGuardia Professor of Clinical Law. Students agitated 
for legal education that was better connected to the real world.

Such an education would make a significant change from the 
status quo of that day. “Law schools had been around for a cen-
tury, and had mostly shunned anything to do with practice,” notes 
Harry Subin, professor of law emeritus. “They didn’t hire people 
with experience in practice, and they were more concerned with 
scholarship than with training lawyers.” 

These 1960s students wanted experiential learning that was 
framed against the concerns of the day: Vietnam, civil rights, and 
the 1963 U.S. Supreme Court case Gideon v. Wainwright, which 
 institutionalized every defendant’s right to counsel. “Students  
really believed they knew better than their teachers what they 
should be learning and what the curriculum should include,” says 
Guggenheim. “We demanded—that’s how we spoke then—that our 
education give us opportunities to provide service to underrepre-
sented groups and to learn to be practicing lawyers.” 

The students championed the writings of Jerome Frank, the 
late federal judge and former Yale professor, who had published 
a series of articles back in the 1930s maintaining that law schools 
taught nothing but theory because no one on the faculty knew 

what it was like to actually practice law. “Sometimes ideas need 
to be articulated when the time is right. His ideas fit perfectly with 
the times,” recalls Guggenheim. 

Meanwhile, Gideon had also created a need for lawyers who 
knew how to handle themselves in a courtroom. Justice William 
Brennan Jr. and others argued that one good way to provide law-
yers for defendants was through clinical legal education. In re-
sponse, the Ford Foundation, through its grantee, the Council on 
Legal Education for Professional Responsibility (CLEPR), offered 
generous grants to law schools that were willing to provide clinical 
legal education. “The confluence of factors—the students’ demand 
for relevance, the legal establishment’s support for clinical educa-
tion, and the resources made available by the Ford Foundation—
gave clinical education its foothold,” says Guggenheim. 

Beginnings at NYU
The availability of funds played a major role in convincing the 
Law School faculty and administration to initiate clinics at NYU. 

“Most faculty treated the offer as a freebie,” says Guggenheim. “They 
weren’t against the idea philosophically, and since it didn’t come 
at the expense of other courses, they thought, ‘Why not?’” 

The Law School recruited Subin, a Yale Law School gradu-
ate, to teach its first clinic, Criminal Law, in 1969. Subin had held  
positions with the Department of Justice and the Vera Institute of  
Justice, which works with governments and organizations 
throughout the world to improve criminal justice and public safety  
programs. Subin had no special interest in clinical education, but 
the Ford Foundation funding covered an eight-month clinical 
teaching position at NYU and the job sounded interesting. 

It was. The eight students in the first Criminal Law Clinic 
represented indigent defendants in the New York City Criminal 
Court, and called themselves the CLEPR 8, to honor the grant that 
funded the clinic. The label suited the times. “It was in vogue to 
be a member of some underground movement,” says Subin. “They 
really wanted to fight the good fight.” He was struck by the pas-
sions of the clinical students, especially compared to his own 1950s 
peers. “Law students in my day were 50 years old before they were 
25. These NYU students were a different story. They were politically 
involved. They weren’t rioting on the fringes, but interested in the 
causes: feminism, race problems and treatment of the poor.”

Subin became the first chair of the Clinical Programs Com-
mittee at NYU and was centrally involved in the expansion of the 
clinical curriculum in the 1970s and early ’80s. Faculty who joined 
the clinical program during this time included Claudia Angelos, 
who had been a lawyer for Prisoners’ Legal Services of New York; 
Paula Galowitz and Lynn Martell, both civil attorneys for the New 
York Legal Aid Society; Guggenheim; Chester Mirsky, who was a 
senior trial attorney at the Criminal Defense Division of MFY Legal  
Services, and Laura Sager, who enrolled in law school after partici-
pating in the Selma civil rights marches of 1963 and 1964. 

Meanwhile, across the country Anthony Amsterdam was serving 
as Montgomery Professor of Clinical Legal Education at Stanford 
University School of Law. Amsterdam had earned the first endowed 
clinical chair in American legal education in part by amassing  
a nearly unparalleled record of civil rights and capital defender  
victories, including Furman v. Georgia, the 1972 Supreme Court case 
that resulted in a divided court ruling the death penalty unconstitu-
tional. (See “A Man Against the Machine” on page 10.)

By 1981, Amsterdam had been teaching at Stanford for 12 years 
and longed to move back East—he is from Philadelphia—and settle 
in a big city. NYU’s clinics—which were among the top three such 
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Life and death struggles naturally 
gain a lot of attention, and NYU’s 
renowned capital defender clinics 
are no exception. But the death 
penalty plays a part in only a tiny 
fraction of criminal-court dockets. 
Students and faculty involved in 
NYU’s nine other criminal fieldwork 
clinics provide a public service to 
their local communities by serving 
poor and disadvantaged individuals 
whose struggles have a profound 
effect on the quality of their lives.

Take Professor of Clinical 
Law Anthony Thompson, whose 
Offender Reentry Clinic introduces 
students to the post-incarceration 
consequences of criminal convic-
tions. The clinic—the first of its  
kind in the nation—is at the cut-
ting edge of public-interest law, 
creatively expanding advocacy to 
bring resources and compassion 
to bear on an urgent public need. 
Restrictions such as the inability to 
find work, or being legally barred 
from public housing, can effectively 
prevent an offender’s reentry into 
society. The result: despair, poverty 
and recidivism. As many as half 

of all individuals leaving prison 
are homeless upon release, and 
an estimated two-thirds of former 
prisoners who do not have appropri-
ate housing commit crimes within 
the first 12 months of release. “We 
often hear that when you’ve done 
your time, you’ve paid your debt 
to society,” says Thompson. “But 
people who are coming out of 
prison are just beginning to pay 
their debt.” 

Students in the Offender 
Reentry Clinic work with the Center 
for Employment Opportunity (CEO), 
a New York-based nonprofit agency, 
counseling former inmates who are 
denied employment or lose their 
jobs because of prior convictions. 
Child support enforcement presents 
difficulties for many ex-inmates, 
since support accrues while inmates 
are in jail; many of them cannot 
meet their financial responsibilities 
upon release. Tamzin Kinnebrew ’07  
encountered one man who had 
amassed $10,000 in child support 
debt while he was in jail. She helped 
him through legal procedures to 
reduce the amount of his child 

support payments due to changes in 
circumstances: “Many clients didn’t 
have resources or the understand-
ing of the system that was neces-
sary to address that kind of issue.”

Thompson also teaches 
students to explore other forms 
of advocacy, such as promoting 
legislative change and media advo-
cacy. For example, students learn 
to write op-ed pieces and to lobby 
reporters and editorial boards 
to publish stories about reentry. 
Thompson has invited newspaper 
editors to speak to his classes on 
how stories are placed. Students 
have also drafted proposed legisla-
tion to reinstate Pell-type grants 
for educational and vocational 
opportunities in New York State 
prisons. Congress abolished Pell 
grants for inmate higher education 
in the early 1990s. 

For clinic students, accepting 
the responsibility of representing 
actual people in real need of legal 
advocacy provides many sobering 
lessons. Randy Hertz, director of 
Clinical and Advocacy Programs 
and professor of clinical law, 
directs the Juvenile Defender Clinic. 
Students act as defense counsel in 
juvenile delinquency proceedings in 

New York Family Court. Hertz works 
with Legal Aid Society Juvenile 
Rights Division staff attorneys to 
supervise clinic participants. 

The exposure to practice is 
immediate. Just weeks after the 
clinic began, Jason Washington ’07 
appeared in court for arraignments. 
He later argued a rare motion in 
the furtherance of justice, which 
defense attorneys rely on to argue 
that there’s no reason to proceed 
with a trial because justice won’t 
be served by going to court. The 
case involved a domestic dispute 
between a 15-year-old girl and 
her mother. The girl admitted 
striking her mother, but Washington 
argued that the two were still living 
together eight months later and 
that the girl and the mother could 
better resolve their differences 
through counseling. The case was 
dismissed even though, as the 
judge later told Washington, most 
attorneys wouldn’t have filed the 
motion because the chances of suc-
cess were slim. “I was able to file 
the motion because of the backing 
and resources of the clinic,” says 
Washington. “I was taught that you 
have to do absolutely everything 
possible to help your client.” 

BEYONd LAW & ORdER
Not just saving lives, but assuring 
  quality of life for those in need.



programs in the nation and had the faculty support to aim even 
higher—piqued his interest. “I thought NYU was in a position to 
help create a new era in clinical education,” says Amsterdam, who 
took over the program that year and ran it until 1988. 

Amsterdam’s arrival brought high-octane star power to the 
clinical education program. “When Tony joined the NYU faculty 
as the first faculty director of Clinical and Advocacy Programs, 
he was considered among the elite in three separate spheres:  
legal scholarship, education and practice,” recalls Guggenheim. 

“His rare status as a triple threat made him uniquely qualified to  
reshape and reconceptualize clinical education at NYU.” Perhaps 
more important, Amsterdam brought innovation, scholarship and 
a passion for clinical teaching that didn’t exist among law schools 
at the time—and is still rare today, even at top institutions. 

 

From Clinics to a Clinical Program
Amsterdam held the opinion that 20th-century legal education was 
too narrow. Most law schools focused exclusively on teaching stu-
dents to think analytically within a specific body of law—mainly 
the traditional first-year areas of contracts, torts, property, civil pro-
cedure and criminal law. “I thought legal education should include 
an examination of lawyer’s thinking, planning, decision-making 
and performance in practice,” he says. “I believed that examination 
should engage the same exacting critical analysis that law schools 
had traditionally applied to substantive legal doctrine.”

To that end, he designed the first integrated clinical curriculum, 
which reorganized the clinics into a three-year series of related 
learning experiences. The new curriculum included a seminal 
first-year lawyering course taught in seminar-sized classes that 
was devised by Amsterdam (originally as an experimental course 
at Stanford) using simulations, or role-playing, to develop critical 
ways of thinking about a lawyer’s basic practice skills such as in-

terviewing, negotiation, witness preparation and drafting. “Teach-
ing the course was like sky-diving off the edge of the known law 
school universe, and hoping that a conceptual parachute would 
open before we hit bottom,” says Amsterdam.

Open it did. Lawyering, which became a mandatory full-year 
course in 1986, has grown into its own program with a 16-member 
lawyering faculty led since 1999 by Peggy Cooper Davis, the John 
S. R. Shad Professor of Lawyering and Ethics and a former Fam-
ily Court judge. (See “Where It All Begins,” below.) In March, the 
Carnegie Foundation for the Advancement of Teaching released 
a two-year study that held up Lawyering at NYU as a model for 

“induct[ing] students into an understanding of how this complex sys-
tem of society’s self-regulation works—or should work—to uphold 
and extend socially vital ends and values, and to put students on the 
path toward developing expertise as practitioners of the legal art.”

Amsterdam’s curriculum continued in the second year with 
more simulations, typically following a case or fact pattern for the 
entire semester. Cases such as the trial of a teenager accused of 
robbing a convenience store, with a victim who didn’t get a good 
look at the alleged perpetrator and a witness with credibility 
problems, would allow the instructor to control the progress of a 
case to create learning opportunities. Students can shift roles in 
order to develop multiple perspectives on a single situation. For 
example, acting as a witness motivated to lie or a prosecutor who 
asks a question and gets an answer that damages his or her case. 
Students can review themselves and critique their classmates’ 
performance by watching footage of their role-playing. They can 
also review a trial in its entirety, an experience that gives them an 
opportunity to reflect on alternative approaches to various cir-
cumstances. State-of-the-art simulation rooms in Furman Hall 
are equipped with microphones suspended from the ceiling and 
separate video rooms where the action is filmed from behind a 
glass wall. 

When University Professor Anthony 
Amsterdam conceived of Lawyering 
in the late 1970s, he was convinced 
that doctrinal analysis was just 
one of the many skills needed to 
be an effective lawyer. Through 
role-playing, written exercises, 
teamwork and feedback, the lawyer-
ing program lays a foundation for 
lawyers to understand and fulfill 
their complex role in society. “Our 
mission is to teach students what it 
means to practice law and to think 
critically,” says Peggy Cooper Davis, 
the John S. R. Shad Professor of 
Lawyering and Ethics, who has 
directed the program since 1999.

Teaching such fundamentals 
requires a clear comprehension 
of legal practice. To explore and 

develop a conceptual framework 
for what lawyering is, Davis and 
Amsterdam began the Lawyering 
Theory Colloquium in 1991, in which 
faculty and upper-level law students 
gather ideas from many disciplines, 
such as psychology, rhetoric, 
anthropology and performance 
studies. Teaching units of the col-
loquium, experts such as cognitive 
psychologist Jerome Bruner can 
explore the effect of narrative on 
persuasion and decision-making, 
and Tony-winning playwright Anna 
Deveare Smith can hone techniques 
of interviewing and representation. 

“The development of the program 
during the past two decades is 
clear evidence that the faculty 
is always pushing to expand the 

meaning of experiential learning for 
everyone,” says Leonard Noisette 
’84, executive director of the Neigh- 
borhood Defender Service of 
Harlem, who role-plays a judge for  
a Lawyering exercise on litigation. 

 The mandatory, year-long 
Lawyering course encompasses 
seven exercises that address the 
multiple intelligences required in 
lawyering and the multiple dimen-
sions of the work. The Lawyering 
faculty meet throughout the month 
of June to analyze the prior year’s 
curriculum, hone their teaching 
methods and redesign exercises 
to make sure they will teach 
effectively the range of lawyering 
skills the colloquium has helped 
identify. For example, the exercise 
in Negotiation and Transactional 
Lawyering takes students through 
a hypothetical transaction involving 
NYU, which holds the patent on a 
breakthrough HIV/AIDS drug, and 

Aderson, a fictional pharmaceuti-
cal company that wants to license 
it. The students are assigned to 
represent NYU or Aderson and 
given different sets of facts about 
financial, regulatory and other 
issues. They are then tasked with 
striking a deal. “Some students 
find dealing with numbers scary,” 
says former Associate Director of 
Lawyering Jacqueline Jones-Peace 

’95, who was once an investment 
analyst. “This simulation should 
help them when they encounter 
negotiations requiring mathematical 
skills in the real world.”

The exercise requires the stu-
dents to research, interview, negoti-
ate and then engage in a compre-
hensive critique. Interpersonal and 
mathematical skills, the students 
learn, are equally important. The 
economic value of the deal, its 
public relations implications, its 
social effects and its meaning to 

WHERE IT ALL BEgINS
Learning the craft and building  
a foundation for legal practice
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Finally, third-year students could elect to take fieldwork clin-
ics where they represent actual clients. Over the years, fieldwork 
clinics have become an option for second-year students as well. 

“Tony’s approach was groundbreaking because it created a se-
quenced set of lessons that all built on the foundation of lawyering,” 
says Randy Hertz, the current director of Clinical and Advocacy 
Programs. “That sequence still sets the program apart: an over-
arching conceptual structure that defines what students can learn 
through clinical teaching and then finds the best way to provide 
that learning experience over a three-year cycle.” 

The clinical program’s new structure drew more students into 
the program, and Amsterdam recruited professors, including 
Hertz, who came from the Public Defender Service of the District 
of Columbia; Holly Maguigan, a former criminal defense attorney 
from Philadelphia, and Nancy Morawetz ’81, who came from the 
Civil Appeals Unit of the Legal Aid Society of New York. The fac-
ulty also drew closer together under Amsterdam, meeting together 
regularly to talk about their goals for students. 

In reflecting on the clinical program’s growth during the 1980s, 
Hertz, Guggenheim and others fondly remember the positive and 
creative contributions of Chester Mirsky, who passed away in 2006. 
Mirsky developed the Federal Defender Clinic, which evolved from 
the Criminal Law Clinic he cotaught with Harry Subin, and inno-
vated another course with Subin called Criminal Procedure and 
Practice, which taught doctrine such as the law of bail and search 
and seizure, and used simulations to teach skills such as motions 
to suppress and how to do direct and cross examinations and make 
closing arguments. “The students loved it,” Subin says. “In terms of 
really understanding doctrinal law, it just brought it to life.” 

In 1985, the clinical program achieved another milestone when 
Guggenheim became NYU’s first full professor of clinical law,  
beginning a tenure track for clinical professors that was in the  
vanguard for American law schools. 

Recruiting a diverse Faculty

In 1971, NYU became the home of the Juvenile Justice Standards 
Project, which lasted 10 years and produced 23 volumes developed 
by national juvenile-justice experts across a range of disciplines. 
The chairman of the project, the late Chief Judge Irving R. Kaufman 
of the U.S. Court of Appeals for the Second Circuit, suggested that 
NYU create a juvenile-justice clinic. Robert McKay, then dean of 
the Law School, went looking for someone to direct the clinic. 

Martin Guggenheim got the job in 1973. He thought he’d stay 
for a year or two, but he found that he loved teaching in a clinical 
setting. It wasn’t long before Guggenheim realized he was learn-
ing a great deal about his profession through the craft of teaching 
it to his students. “I now was obliged to reflect analytically on the 
things I did as a lawyer,” he recalls. “I realized that there was a blue-
print, which I was learning myself by teaching it to my students.  
I became a much better lawyer by teaching them to be lawyers—
and the same thing is true of every clinical teacher I know.”

Guggenheim succeeded Amsterdam as director of  Clinical and 
Advocacy Programs in 1988. He is particularly proud of his faculty 
recruiting and the expansion of clinic course offerings during his 
14-year tenure. He inherited a distinguished group of mostly New 
York-based faculty, and created a more diverse faculty with a na-
tional reputation. The leading lights of this generation included 
Gerald López, who founded his own community-based law office 
in Los Angeles and subsequently taught public-interest law at the 
law schools of Stanford and UCLA; Anthony Thompson, a deputy 
public defender in California; Kim Taylor-Thompson, a former di-
rector of the Public Defender Service for the District of Columbia 
and Stanford professor, and Bryan Stevenson, who gained national 
prominence by appealing death-penalty convictions in the South. 

The line-up of clinics also became more diverse. Professor 
of Clinical Law Sarah Burns, former legal director of the NOW  

key personnel at both Aderson  
and NYU all receive careful atten-
tion in a fully realized bargaining 
plan. As one student wrote in an 
anonymous course evaluation: 

“Nothing I could have read about 
mediation or negotiation or inter-
viewing a client could have taught 
me some of the lessons I learned 
from actually practicing.”

The real test of Lawyering’s 
success is when students apply 
their skills outside the classroom. 
Morgan Bottner ’07 clerked one 
summer for the Environmental 
Enforcement Division of the U.S. 
Department of Justice. He wrote 
part of a brief seeking a default 
judgment against a landowner 
whose corporation polluted prop-
erty. “Lawyering was the one class 
that made me effective at my job,” 
says Bottner. “I learned to research 
issues that were new to me and 
write about them effectively.”
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To effectively advocate for their 
clients across time zones, cultures 
and languages, the International 
Environmental Law and Interna-
tional Human Rights Clinics marshal 
all available resources at the Law 
School, including the international 
body of LL.M. students and the Cen-
ters of Human Rights and Global 
Justice (CHRGJ) and Environmental 
and Land-Use Law (CELUL). The clin-
ics’ successes have been stunning, 
especially considering the complex 
challenges they face.

The International Environmental 
Law Clinic selects an equal mix of 
J.D.s and LL.M.s who analyze the 
legal and policy issues presented 
by clients who include environmen-
tal groups, foreign governments, 
the U.N., the World Bank and other 
multinational organizations. Their 
output may include drafts of laws 
or policy proposals; research and 
preparation of position papers, 
and analysis of policy revisions or 
reforms. The students work closely 
with University Professor Richard 
Stewart, director of CELUL and the 
Hauser Global Law School Program. 

Students in his clinic have 
worked for Environmental Defense 

in New York, researching the 
practice of using carbon credits to 
reduce deforestation in develop-
ing countries. The trading scheme, 
formalized in the Kyoto Protocol, 
encourages polluting companies 
to fund environmentally friendly 
practices such as tree planting in 
other countries. Another group of 
students assisted the Israel Union 
for Environmental Defense, a Tel 
Aviv-based public-interest group, in 
analyzing the environmental law and 
policy issues that arose in develop-
ing a cooperative program between 
Israelis and Palestinians to better 
manage shared water resources. 

The International Human 
Rights Clinic has leveraged the 
contacts, scholarship and passions 
of Assistant Professors of Clinical 
Law Smita Narula and Margaret 
Satterthwaite ’99, to lead the world 
in human rights reforms in several 
key areas. Narula, a Human Rights 
Watch senior researcher for South 
Asia before coming to NYU in  
2003, has focused her laser-sharp 
investigative skills to advocate on 
behalf of people suffering from 
religious and caste discrimination  
in South Asia and from racial 

profiling post-9/11. Satterthwaite, 
a veteran human rights advocate 
for Amnesty International and the 
Haitian Truth Commission, has made 
world and national governing bodies 
address the practice of torture by 
proxy in the War on Terror, and has 
promoted social and economic 
rights in Haiti. “We bring our scholar-
ship into the clinic, which creates a 
nice synergy between our research 
and clinical work,” she says.

The clinic’s work has gener-
ated a series of influential reports. 
Narula directed Jennifer Kim ’07 
and Naseem Kourosh ’08 of the 
International Human Rights Clinic 
to produce “Americans on Hold: 
Profiling, Citizenship, and the ‘War 
on Terror,’” in April. The report 
describes how immigration policy 
since 9/11 has institutionalized 
discrimination against immigrants 
perceived to be Muslim, Arab or 
South Asian. Also in 2007, Narula, 
CHRGJ Research Director Jayne 
Huckerby (LL.M. ’04) and clinic stu-
dents Stephanie Barbour (LL.M. ’07), 
Tiasha Palikovic ’07 and Jeena Shah 
’07 presented their report, “Hidden 
Apartheid: Caste Discrimination 
Against India’s ‘Untouchables,’” to 
the U.N. in Geneva on India’s failure 
to end caste discrimination. 

Satterthwaite made national 
news in 2006 and 2007 when the 

research project she directs on 
extraordinary rendition and secret 
detention was cited by the Council 
of Europe as a major source of 
analysis. She also called for action 
in Haiti when she testified last year 
before the Inter-American Commis-
sion on Human Rights, the human 
rights body of the Organization 
of American States, denouncing 
as human rights violations the 
extreme poverty of Haitian citizens 
and their lack of food, clean water 
and shelter. Jordan Fletcher ’06 
and Swam Sallmard (LL.M. ’06) 
helped prepare Satterthwaite’s tes-
timony. “The countless hours they 
put into constructing a compelling 
legal argument paid off when we 
arrived at the hearing room,” says 
Satterthwaite. 

Jennifer Turner ’06 is the Arthur 
Helton Fellow at Human Rights 
Watch, in the women’s rights 
division where she worked while a 
clinic student. During a month-long 
fact-finding mission last year, Turner 
investigated the physical, sexual 
and human rights abuses Sri Lankan 
women often endure as domestic 
workers in the Middle East. “The 
International Human Rights Clinic 
exposed me to the work I’m doing 
now,” says Turner. “It helped me 
decide what I wanted to do with my 
life after law school.” 

CLINICS ACROSS BORdERS
From a base in Washington Square,  
students investigate global issues

    



NYU Grad Takes  
Road Less Traveled
Chose school for its public law prep; generous debt plan
By Cynthia Rigg
Each year, nearly 1,400 students begin their legal studies at New York 
University School of Law. They are an elite group. U.S. News & World 
Report ranks NYU’s law school fourth in the nation. Less than 25% of  
applicants are accepted. Nearly 70% of NYU’s graduates last year went  
on to law firms—many of them among the country’s most prominent.  
Ten percent of graduates, however, choose to go into public service. 

One of those is Joshua Perry, who has an undergraduate degree in 
English and American literature from Harvard University and graduated 
from NYU last December. He’s now with the New Orleans public defender’s 
office. Here, Mr. Perry discusses his reasons for going to NYU’s law 
school and how it helped prepare him for his new career.

Why did you choose NYU? I always wanted to work in indigent 
defense, especially capital defense. Some of the real heavy-hitters in 
criminal law are at NYU, like Tony Amsterdam, who litigated all the impor-
tant death-penalty cases before the Supreme Court. It was important to 
be around people like him.

I also had expectations that NYU was a place that would help me get 
where I wanted to go, and that turned out to be true. It was welcoming  
and very established for people interested in going into public law, both  
in terms of preparing you and helping you find a job.

How so? I never felt pressure from my professors or peers to do the 
white-shoe law firm thing. If you wanted to, there was plenty of opportu-
nity. Every fall, the top firms are banging down the doors to get students 
to work for the summer. But it was always clear that there were other 
ways to go. There is a very large public-interest law fair in February. 
There’s a sense of balance. Of course, there’s the pressure of debt.

How are you handling your school debt? [If you] go to a top law 
school, you are going to be coming out with $150,000 in debt unless 
you’re lucky enough to have money. There’s no way to repay that kind of 
debt when you go into public defense in New Orleans, which pays $40,000 
a year. But NYU goes a long way to alleviating that pressure through what  
I think is a generous loan repayment program.

How does it work? The school is picking up my loan debt and will  
make the payments as long as I stay in the public interest area with a 
salary below a certain cap. I need to stay in public interest for five years 
to realize the benefits.

How did NYU prepare you for your job?  Were there specific 
courses that helped? It goes without saying that NYU has impressive 
talent among its teachers, but what makes it different is the faculty’s 
single-minded focus on the welfare of the students. I went to Harvard and 
was lucky enough to take classes from all kinds of brilliant professors, 
many of whom couldn’t have cared less about me and my career. That 
wasn’t true at NYU, particularly in the law clinics.

NYU has a ton of clinical law programs. I took a law clinic in civil rights 
litigation, which focused on the rights of prisoners. While that isn’t exactly 
applicable to the work I’m doing, more broadly I was being taught to think 
strategically—always keeping your client in the center of what you do.

Reprinted with permission from Crain’s New York Business, 2007, from the 
February 25 issue, Volume XXIII, copyright Crain Communications, Inc.
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Legal Defense and Education Fund, started the first nonlitigation- 
focused clinic, the Public Advocacy Clinic. It is cotaught with  
Brennan Center lawyers and has become the Brennan Center  
Public Policy Advocacy Clinic, designed to teach public policy re-
form strategies. López, a professor of clinical law, began the Com-
munity Outreach, Education and Organizing Clinic, in which 
students learn how to supplement traditional practice with a 
three-pronged problem-solving approach to helping the poor and 
educating the public about legal issues of the poor. Professor of 
Clinical Law Nancy Morawetz (with Michael Wishnie, who is now 
a professor at Yale Law School) began the Immigrant Rights Clinic 
(see “Come In and Get Out” on page 30), initially focusing on the 
rights of low-wage immigrant workers and protecting long-term 
lawful permanent residents from detention and deportation due 
to a criminal offense. Taylor-Thompson, a professor of clinical 
law, began the Community Defender Clinic, which teaches stu-
dents to explore ways for defender offices to reinvent themselves 
and assume a broader role in the criminal-justice community by 
engaging in community outreach, building coalitions and par-
ticipating in community action, and employing a wide variety of 
litigative and nonlitigative strategies, including legislative advo-
cacy, community education, and media campaigns. Thompson, 
a professor of clinical law, launched the Offender Reentry Clinic 
(see “Beyond Law & Order” on page 23), which teaches students to 
be advocates for ex-offenders as they encounter legal and societal  
issues upon their return to free society, and Stevenson, a professor 
of clinical law, launched NYU’s nationally known Capital Defender– 
Alabama Clinic, which appeals death-penalty convictions in a state 
with no state public-defender system and 190 death-row inmates, 
95 percent of whom can’t afford representation. When New York 
State reinstated the death penalty in 1995, NYU created the Capital 
Defender–New York Clinic, tapping Amsterdam (with, originally, 
Randy Hertz) and Deborah Fins, an attorney with the NAACP Legal 
Defense and Educational Fund, to teach it. 

A 21st-Century Legal Education
Randy Hertz, who became director of the Clinical and Advocacy 
Programs in 2002, traces his interest in public-interest law and 
clinical education to his early life experience. As a high school 
student, he spent a summer as an intern for Queens Legal Ser-
vices, standing on welfare lines with legal services clients. Dur-
ing college, he took a class with the late Democratic senator and 
social-justice champion Paul Wellstone, and worked with him in 
a community-based welfare rights organization. “The injustices 
that I saw and learned about made me feel like I had to devote my 
career and my life to trying to help those in need. It seemed to me 
that the best way to make a difference in the world would be to get 
a law degree and to devote my career to public-interest law.”

After Stanford Law School, where he had taken a criminal-law 
clinic taught by Anthony Amsterdam, Hertz joined the D.C. Pub-
lic Defender Service, and then the NYU clinical faculty, teaching 
the Juvenile Defender Clinic. “All along the way, I had role mod-
els—people such as Amsterdam, Wellstone, and a Legal Aid lawyer 
named Neil Mickenberg,” he recalls. “They helped me to under-
stand the critical importance of empathizing with clients, collabo-
rating with clients, and seeking to empower clients. These are some 
of the lessons that I seek to pass on to my students.”

Indeed, Hertz serves as a mentor to many current and former 
students. In 2006, Juvenile Defender Clinic veterans Susan Lee ’06  
and Vanita Gupta ’01 worked on a trial together in Louisiana in 
which they unexpectedly needed to cite a case in support of their 



argument that a defendant should be allowed to use statements that 
defense attorneys had previously succeeded in suppressing. They 
tried to access Westlaw from an Internet cafe during recess, but 
having no luck, they called Hertz, who gave them three cases in five 
minutes. “Maybe he doesn’t want this to get out, but students use 
him as a resource long after they leave the Law School,” says Lee. 

The rewards of assuming that mentoring role are great. “Some 
of the best moments in clinical teaching are when students con-
nect to their juvenile clients and bridge the divides that sometimes 
result from differences in race or class or by the lawyer’s profes-
sional status,” he says. “The student’s act of transcending that gap 
can make a crucial difference in helping a client overcome adver-
sity in his or her life or in winning a case in court for the client.”

Hertz recounts the case of a 15-year-old client who was charged 
with robbery, but who claimed that he had acted under duress by 
other youths. “The case seemed unwinnable,” he says. “But clinic 
student Marisa Demeo ’93 won the bench trial by using witness ex-
aminations and closing arguments to help the judge see the world 
through the client’s eyes—to appreciate how peer pressure and 
fear could cause a young person to act in ways that would seem 
unreasonable to an adult.” Demeo was recently appointed a mag-
istrate judge in the Superior Court of the District of Columbia.

Hertz lectures regularly to the local bench and bar about devel-
opments in criminal and juvenile law, and does pro bono work on 
briefs in criminal appeals, including capital appeals and habeas 
corpus proceedings. He is coauthor (with Amsterdam and Gug-
genheim) of the standard trial manual on juvenile court practice, 
and cowrote Federal Habeas Corpus Practice and Procedure. 

All told, the Law School has 15 full-time clinical faculty, includ-
ing 12 tenured or tenure-track faculty—the largest among top-five 
law schools. About half of all students take at least one fieldwork 
clinic before graduating—in 2006-07 about 325 upperclass stu-
dents participated in 25 fieldwork clinics. The clinics have evolved, 

but the basic structure of the program has remained the same over 
the last two decades. Through lawyering classes, simulations and 
fieldwork clinics, students learn how to navigate the client-counsel 
relationship and test legal strategies. They see firsthand how the 
legal system works, and gain the tools, experience and insight to 
discover in themselves how to advocate for their clients. “Clinic 
was my biggest learning experience in law school,” says Bunton, 
the New Orleans juvenile defender. “There was, all of a sudden, this 
space where theory got applied to reality. Everything I had learned 
about how to practice came together. And then I understood why 
people call it the practice of law. No one really gets it right every 
time. It’s constant practice and constant learning.”

Hertz has expanded the clinical program in directions that 
serve the global community and redefine the nature of public-in-
terest law. Both domestic and international clinics increasingly 
welcome collaboration with other fields, ranging from social work 
to medicine. “These changes all reflect trends in the world of prac-
tice,” says Hertz. “The clinical program adjusts to new develop-
ments by offering students a chance to learn about cutting-edge 
issues and interesting new approaches.” 

One of the newest clinics, the innovative Medical-Legal Advo-
cacy Clinic taught by Clinical Professor of Law Paula Galowitz, is a 
case-in-point. Students in the clinic, the first of its kind in the New 
York area, work with social pediatric medical residents at Monte-
fiore Comprehensive Health Care Center, a federally funded com-
munity health center in the South Bronx, to develop and practice 
more holistic approaches to client treatment. Students handle le-
gal issues that affect the health of the center’s patients, most from 
indigent African-American and Latino communities. The clients’ 
ailments include asthma triggered by mold from leaky roofs or ro-
dent infestation and lead poisoning from paint. 

Clinics continue to stretch beyond the role of teaching students 
how to litigate. The Mediation Clinic, taught by Burns and Ray 

Martin Guggenheim ’71, Fiorello 
LaGuardia Professor of Clinical Law, 
has a problem with the way our 
society approaches child welfare. 
In particular, Guggenheim believes 
that working to rehabilitate entire 
families should take precedence 
over efforts that focus solely on 
children’s rights.

His views on such topics 
inform his work as a scholar—he 
wrote What’s Wrong with Children’s 
Rights (2005)—and as codirector 
of the Family Defense Clinic with 
Adjunct Assistant Professor of Law 
Christine Gottlieb ’97. The clinic 
represents the adult relatives of 
children removed from their homes 
by Family Court. Clients, including 
parents accused of child abuse and 

neglect, often suffer themselves 
from addiction, illness and poverty.

Like other NYU clinics, this 
one is interdisciplinary. In addition 
to Gottlieb, an attorney in private 
practice who is formerly a lawyer 
with the Juvenile Rights Division of 
the Legal Aid Society, Guggenheim 
is also joined by a social worker. 
The three supervise law students 
and master’s candidates at the NYU 
School of Social Work as they help 
clients try to recover their family 
lives. The advantage of this col-
laboration is that the law students 
get to know their clients better, and 
the team is better able to ascertain 
the client’s needs and develop a 
plan to get the client what he or 
she needs in terms of legal and 

social services. Other organizations, 
including New York’s Center for 
Family Representation and South 
Brooklyn Legal Services, have repli-
cated Guggenheim’s interdisplinary 
model (see related stories on pages 
6 and 42).

Guggenheim’s 17 years of work 
with the clinic have helped create a 
cadre of young lawyers who share 
his views about the best way to 
approach the problems of child 
welfare. He makes no bones about 
his social justice agenda, which 
has had an important impact on 
the lives of former clinic students 
such as Heather Howard ’97, policy 
counsel to New Jersey Governor 
Jon Corzine. Howard has spent the 
past decade working to develop 
public policies that strengthen 
families. “Usually, everyone talks 
about children’s rights, but I like to 
get people thinking about defending 
families’ interests,” she says. 

Howard helped develop New 
Jersey’s Department of Children and 
Families, and helped create budget 
initiatives that doubled funding 
for after-school programs and 
delivered health insurance coverage 
to 50,000 children. As a student in 
the Family Defense Clinic, she rep-
resented a mother whose parental 
rights were terminated due to abuse 
and neglect of her two daughters. 
Years later, Howard learned that 
the mother had reunited with her 
children after pulling her life back 
together. “The clinic was the first 
time I recognized the unfairness in 
the system,” says Howard. “When 
the state takes kids away from 
families, the families are almost 
always poor.” 

Like Howard, many students 
who participate in the Family 
Defense Clinic at NYU leave with a 
deeper understanding of the prob-
lems low-income families face in 

RESPECTINg THE FAmILY ORdER

giving children and parents the 
best chance to remain together 
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Kramer, an administrative law judge with the Office of Adminis-
trative Hearings and Trials, begins by teaching students to resolve 
residence disputes in NYU dormitories and advances to mediating 
employment disputes arising at New York-area agencies. Galowitz 
will coteach the new Neighborhood Institutions Clinic with Da-
vid Colodny, an attorney at the Urban Justice Center (UJC). The 
clinic will provide legal services to grassroots organizations that 
are clients of the Community Development Project of the UJC. The 
transactional needs of such organizations may include assistance 
with forming and governing a nonprofit, applying for tax-exempt 
status and negotiating leases.

The Comparative Clinical Justice Clinic crosses both geo-
graphic and theoretical borders. It’s taught by Professor of Clinical 
Law Holly Maguigan, an expert on legal issues affecting battered 
women who have killed or harmed their abusers, or who were co-
erced by their partners into committing crimes, and social worker 
and psychologist Shamita Das Dasgupta, the cofounder of Manavi, 
an organization committed to ending domestic violence against 
South Asian women living in the United States. Students examine 
how different nations combat domestic violence through criminal 
law; they also help develop new criminal-justice initiatives with 
U.N. agencies, advocacy groups and nonprofit organizations. 

 The clinical faculty has taken on an even deeper international 
flavor with the 2003 hires of Assistant Professors of Clinical Law 
Smita Narula and Margaret Satterthwaite ’99, whose credentials 
include advocacy and activism with Human Rights Watch and Am-
nesty International. (See “Clinics Beyond Borders” on page 26.) 
Coteaching the International Human Rights Clinic, Narula and 
Satterthwaite work together with their students to influence world-
wide human rights policies through reports to Congress and the 
United Nations, and public-awareness campaigns on topics such 
as torture and racial profiling of Muslims, caste discrimination in 
South Asia, and lack of sustainable living conditions in Haiti. 

Meanwhile, the long-standing clinics have evolved to adapt to 
changes in practice and new pedagogy. For example, the Civil Rights 
Clinic, taught for many years by Clinical Professors of Law Claudia 
Angelos and Laura Sager, has developed into two clinics that fo-
cus on cutting-edge civil rights issues. Sager teaches the Employ-
ment and Housing Discrimination Clinic, where students represent 
plaintiffs in discrimination cases in state and federal court. Angelos 
works with New York Civil Liberties Union attorneys Christopher 
Dunn and Corey Stoughton in a reconfigured Civil Rights Clinic on 
a wide range of civil liberties issues, including free speech, religious 
freedom and racial and economic justice. The Urban Law Clinic, 
taught for years by former Clinical Professor of Law Lynn Martell 
and Galowitz, evolved into the Civil Legal Services Clinic, focusing 
on housing and government benefits, and thereafter added a sub-
stantial component on representing clients applying for asylum.

A clinic that will be offered for the first time is the Supreme 
Court Litigation Clinic, taught by Dwight D. Opperman Profes-
sor of Law Samuel Estreicher with two adjunct professors who are 
partners at Jones, Day: Donald Ayer, a former U.S. deputy attorney 
general, and Meir Feder. The clinic will supervise students as they 
draft briefs and petitions for certiorari and oppositions. The clients 
will be prisoners appealing their convictions or seeking affirmative 
relief through civil actions. Students will take part in discussions 
with counsel and in moot courts and attend oral arguments.

Changing Views on Legal Education
Randy Hertz was a consultant to the task force that produced the 
1992 MacCrate Report on legal education for the American Bar  
Association. The two-year study recognized the valuable contribu-
tion that clinics can make to a law school education, leading to a 
national discussion on legal education and pedagogy that contin-
ues today. In fact, Hertz recently lectured on his work on the report 

the legal system, where the typical 
child welfare docket for one judge 
might include 200 cases a week. 
Judges commonly adjourn cases 
for up to 12 weeks, and children 
languish in the foster-care system 
for months if not years, while their 
families wait for a case to conclude. 

“The real teacher in this course 
is the client,” says Guggenheim. 

“Once students learn to care about 
their clients, they see the world 
through the clients’ eyes. They see 
that key actors, including lawyers, 
caseworkers and judges, treat 
these people very poorly. There 
is often a pivotal moment when a 
student comes to appreciate the 
difficulty that their clients experi-
ence—and comes to understand 
why so many of our clients would 
fail if they didn’t have an NYU stu-
dent working on their cases. After 
a moment like that, a student sees 
the world differently.” 

 

 

 



The United States deported about 
208,000 individuals in 2005, 38 
percent more than in 2002. The 
surge is one indication of the new 
challenges facing immigrants in this 
country, and their growing need for 
legal representation. “September 11  
has changed the rights of immi-
grants and the practice of immigra-
tion law,” says Professor of Clinical 
Law Nancy Morawetz ’81, who 
directs the Immigrant Rights Clinic. 

It has also deeply influenced the 
students who represent immigrants. 
In 2004-05, an unprecedented four 
Immigrant Rights Clinic students 
argued three cases before the 
court of appeals, opposing the 
deportation of long-standing legal 
U.S. residents. “The opportunity to 
tell my client’s story in court was 
both terrifying and empowering,” 
says Angelica Jongco ’05, whose 
client, Luis Gutierrez, had been 
deported to Colombia but, after her 
appeal, was granted habeas corpus 
relief. She is now a law fellow with 
San Francisco’s Public Advocates 
firm. Kathryn Ann Ruff ’06 and Peter 
Hartley ’06, who took the Civil Legal 
Services Clinic cotaught by Clinical 
Professors of Law Paula Galowitz 

and Lynn Martell, were so dedicated 
to their client’s cause that they 
gave up precious hours studying 
for their bar exams to continue her 
representation after graduation. 
Their client was a woman seeking 
asylum from China’s one-child 
policy, a claim that rarely succeeds. 
They prepared the woman and her 
husband for their asylum inter-
view—a nearly full-time job in itself. 
When she learned her client had 
been granted asylum, says Ruff, “it 
was the best moment of my life.” 

But traditional skills like 
effectively preparing and arguing 
appeals or prepping for hearings 
no longer suffice in today’s heated 
immigration climate. Clinics are 
now teaching creative advo-
cacy—working with resources 
and constituents outside the legal 
profession to advance a client’s 
interests. “Immigration issues are 
too important to keep doing things 
the old way,” says Morawetz. “We 
will work with anyone in any forum. 
The goal is to give students a real 
sense of the many tools that can 
help their clients.” For example, the 
Civil Legal Services Clinic worked 
with organizations such as Doctors 

of the World and Physicians for 
Human Rights, which conduct medi-
cal and psychological evaluations to 
substantiate the torture and abuse 
suffered by the clinic’s immigrant 
clients seeking asylum. 

Some clients’ cases demand 
uncommon strategies. In 2002, 
the Immigration and Naturalization 
Service imposed a “special registra-
tion program” that required males 
residing in the United States who 
were citizens of one of 25 predomi-
nantly Muslim countries to register 
in person with the agency. Many 
who dutifully showed up, however, 
were arrested and placed in depor-
tation proceedings. 

Working with Lutheran Family 
and Community Services and the 
New York Immigration Coalition, 
Immigrant Rights Clinic students 
Matthew Ginsburg ’05 and Vanessa 
Lee ’05 represented one such 
person, Nofrizal Yahya, a then-44-
year-old immigrant from Indonesia 
who had married and had a child 
during the nine years he had been 
in the United States. Yahya was a 
year short of eligibility to claim a 

“compelling circumstance”—in his 
case that his U.S. citizen daughter 
was born with Down syndrome and 
needed special care—that would 

likely have made him eligible  
for permanent residency. 

Ginsburg and Lee posted  
queries with various groups, and  
found a filmmaker, Jayden Films, 
willing to make a documentary 
that would inform the public about 
special registration and Yahya’s 
poignant situation. The strategy 
worked. Removal was selected as 
a finalist in the Short Documentary 
category at the 2005 Los Angeles 
International Short Film Festival. 
Immigration officials reconsidered 
the case, and in 2005 entered into 
a settlement that allows Yahya to 
live with his family in the United 
States, though he must report 
every three months to officials.  
His daughter is receiving the treat-
ment and schooling he sought. 

Omar Jadwat ’01, currently 
a staff attorney at the ACLU 
Immigrants’ Rights Project, credits 
his experience in Morawetz’s 
Immigrant Rights Clinic with giving 
him a broader view of his work and 
the discipline to self-criticize as a 
means to improve. “You have to sit 
down and discuss why you’re doing 
certain things,” he said. “The luxury 
of clinical work—even though it 
doesn’t seem like a luxury at the 
time—is the fact that there’s a 
reflective process built in.”

COmE IN ANd gET OUT
Post-9/11, clinic students serving immigrant clients 

must practice creatively.



to students and faculty at three law schools in Japan. The country’s 
Justice System Reform Council is focusing on the role that clinical 
legal education should play in Japan’s law schools.

The invitation to give those lectures is one more sign that, as in the 
1960s, different forces—including 9/11 and its aftermath, the grow-
ing need for lawyers to represent those who have fallen through the 
widening holes in our social net, and increasing interest in clinical  
education here and abroad—are giving rise to a new era in clinical  
education. Hertz cites the 2007 Carnegie Foundation report, as 
well as the Clinical Legal Education Association’s recent Best 
Practices for Legal Education, as strong signs that clinical educa-
tion is once again attracting the interest of the legal establishment 
and the broader legal community. Both advocate that law schools  
direct more resources to clinical programs in the education of law 
students, so that graduates are more adequately prepared for real-
life practice early in their careers. The American Bar Association’s  
Section of Legal Education and Admissions to the Bar hosted a na-
tional conclave in May that brought together judges, lawyers and legal 
educators to discuss possible legal education reforms. “This is a very 
exciting time to be a clinical teacher,” says Hertz, who became chair-
elect of the ABA section in August. “We’re on the brink of developing 
and integrating important new ideas into clinical pedagogy to fulfill 
law schools’ responsibility to—as it’s phrased in the ABA Accredita-
tion Standards for Law Schools—prepare students for ‘effective and  
responsible participation in the legal profession.’”

Hertz currently is the editor-in-chief of the Clinical Law Review, 
the only peer-edited journal of lawyering and clinical legal edu-
cation, established in 1994. NYU cosponsors the journal with the 
Clinical Legal Education Association and the Association of Amer-
ican Law Schools. A recent issue featured an article by students, in 
collaboration with professors Amsterdam and Hertz, which exam-
ined the first Rodney King assault trial. Among other things, the 
piece explains how lawyers used narrative in litigation, describing 
the facts of the case, the procedural posture at the outset of the 
trial, and the “cultural surround” on which the lawyers were able 
to draw in crafting narratives that would likely resonate with the 
jurors. In 2006, Hertz helped organize the first-ever Clinical Law 
Review workshop, held at the Law School, which gave 60 clinical 
law teachers from across the nation a chance to focus on academic 
writing skills that can help them earn tenure—an increasingly im-
portant goal as clinical education gains a higher profile.

All of the attention to the training of clinicians and to the clini-
cal curriculum, and serving communities in need, bear fruit in 
experiences like Rachel Meeropol’s. Meeropol ’02 is an alumna of 
Bryan Stevenson’s Capital Defender Clinic who now practices with 
the Center for Constitutional Rights in New York. She has acted as 
lead counsel on numerous prisoner rights cases, including Turk-
men v. Ashcroft, a class-action suit on behalf of Arab and Muslim 
men rounded up in immigration sweeps after 9/11; Doe v. Bush, 
seeking representation for the unnamed detainees at Guantánamo, 
and other Guantánamo-related litigation. The American Lawyer 
recently ranked her among the 50 Top Lawyers Under 45. “We face 
some incredibly difficult battles in the field of immigrant rights,” 
she says. “Because of my clinic work, I’m less inclined to fear that 
battle, or view it as impossible to win.” 

Clint Willis has published more than 40 books, including award-
winning anthologies on adventure, politics, religion and war. His 
writing has appeared in Money, Outside and the New York Times. 
Suzanne Barlyn has contributed to the Wall Street Journal and  
Fortune and is a nonpracticing attorney who received her J.D. from 
American University Washington College of Law. 

dOINg WELL BY dOINg gOOd
As a student in the Women’s Prison Project, Robin Steinberg ’82 got 
hooked on public defense as she represented women incarcerated at 
the Bedford Hills Correctional Facility. “I was so moved by the women 
and their stories that I wanted to understand better what was happening 
in the criminal-justice system,” she says. She later took the Criminal 
Defense Clinic and is now the executive director of the innovative Bronx 
Defenders Office that incorporates a holistic approach to criminal 
defense. “I am eternally grateful to NYU, my clinical instructors and my 
clients for bringing my law degree to life and giving it meaning,” she 
said. A sample of NYU clinic alumni includes:

Steven Banks ’81
Urban Law Clinic
Attorney-in-Chief, Legal Aid Society 
(New York)

Xochitl Bervera ’02
Juvenile Defender Clinic
Codirector, Friends and Families of 
Louisiana’s Incarcerated Children

Derwyn Bunton ’98
Juvenile Defender Clinic
Associate Director, Juvenile  
Justice Project of Louisiana

Oona Chatterjee ’98 and 
Andrew Friedman ’98
Public Policy Advocacy Clinic
Codirectors, Make the Road by 
Walking (Brooklyn)

Zama Coursen-Neff ’98
Criminal Defense Clinic
Deputy Director (acting),  
Children’s Rights Division,  
Human Rights Watch (New York)

Jennifer Dalven ’95
Civil Rights Clinic
Deputy Director, ACLU Reproductive 
Freedom Project (New York)

Madeline deLone ’94
Juvenile Defender Clinic
Executive Director,  
Innocence Project (New York)

Anthony Foxx ’96
Juvenile Defender Clinic
Associate, Hunton & Williams
Charlotte (NC) City Council At-Large

Vanita Gupta ’01
Capital Defender–New York and 
Juvenile Defender Clinics  
Staff Attorney, ACLU National Legal 
Department (New York)

Heather Howard ’97
Family Defense Clinic
Policy Counsel, Office of New 
Jersey Governor Jon S. Corzine

Hakeem Jeffries ’97
Juvenile Defender Clinic
Counsel, Godosky & Gentile
New York State Assemblymember, 
57th Assembly District

Nicolas King ’05
Juvenile Defender and Community 

Economic Development Clinics 
Program and Policy Associate,  
San Francisco Mayor’s Office of 
Criminal Justice

Cherie Krigsman ’92
Prosecution Clinic
Assistant United States Attorney, 
Middle District of Florida

Rachel Meeropol ’02
Capital Defender Clinic–Alabama
Staff Attorney, Center for 
Constitutional Rights (New York)

Christopher Meyer ’89
Urban Law Clinic
Vice President of External Affairs, 
Consumers Union (Yonkers)

Leonard Noisette ’84
Criminal Defense Clinic
Executive Director, Neighborhood 
Defender Service of Harlem

Jenny Rivera ’85
Civil Rights Clinic
Special Deputy Attorney General for 
Civil Rights, Office of the New York 
State Attorney General

Carol Robles-Roman ’89
Urban Law Clinic
Deputy Mayor for Legal Affairs  
and Counsel to the Mayor, Office  
of the Mayor of New York City

Lourdes Rosado ’95
Juvenile Defender Clinic
Senior Attorney, Juvenile Law 
Center (Philadelphia)

Christina Sanford ’00
Brennan Center Public Policy 
Advocacy Clinic
Attorney-Adviser, U.S. Department 
of State (Washington, D.C.)

Michael Sarbanes ’92
Juvenile Defender Clinic
Executive Director, Citizens 
Planning and Housing Association 
(Baltimore)

Vijay Tata ’81
Government Civil Litigation Clinic
Chief Counsel for Finance, Private 
Sector and Infrastructure in the 
Legal Vice Presidency, World Bank 
(Washington, D.C.)
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Capital punishment, that  
contentious old emblem of the 

American criminal-justice system, 
is under fire. In recent months,  

California and Maryland followed 
eight other states in suspending  

operation of their death chambers. 
In 2006, the number of executions 

nationwide dropped to 53, the  
fewest in a decade, as governors, 
legislators and even some pros- 
ecutors questioned whether the  

ultimate punishment can be  
administered fairly and humanely.
And so, one might assume that a 

conversation with Bryan Stevenson, 
the celebrated death penalty de-
fense lawyer and professor, might 
have an upbeat, even triumphant 

tone. One would be incorrect.
by pau l m .  bar r ett     photog r aph s by joh n e ar le 



bryan steve n son ’s  death - de f yi ng acts
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 Stevenson arrives late, apologizing. A fundraising ap-
pointment uptown dragged on longer than expected 
and, he intimates with a sigh, could have gone better. 
We walk from his modest campus office to a Middle 
Eastern café near Washington Square Park. When I 
note all the recent news on the death penalty, Steven-

son’s face creases with concern. He worries about complacency 
among foes of capital punishment, while more than 3,300 people 
remain on death row. He detects “innocence fatigue” among me-
dia outlets, which he fears are no longer interested in covering the 
justice system’s myriad flaws unless the story ends with the vindi-
cation of a long-suffering inmate. “9/11 had a role in this,” he says. 

“The country had a huge new concern, a new fear. There was a new 
prison narrative in Abu Ghraib and Guantánamo….All of these 
things have tended to eclipse concern about the death penalty.” 

Stevenson, in sum, feels no reason to rejoice. He stays on mes-
sage with an impressive discipline. He wants to talk about Anthony 
Ray Hinton, a condemned man he currently represents on appeal 
in Alabama, where Stevenson runs a nonprofit law firm called the 
Equal Justice Initiative, or EJI. Hinton has served 20 years on death 
row, convicted of a pair of robbery-murders at fast food restaurants 
near Birmingham. Stevenson says Hinton is innocent and received 
a capital sentence only because he is black and poor and couldn’t 
afford a decent trial attorney. 

In full advocate mode now, Stevenson cites statistics from Ala-
bama and the nation as a whole, showing that a murder defendant 
is more likely to get the death penalty if he’s black and the deceased 
is white. Stevenson speaks calmly, in carefully crafted sentences. 

“The real question,” he says, “isn’t whether some people deserve 
to die for crimes they may have committed. The real question is 
whether a state such as Alabama, with its racist legacy and error-
plagued system of justice, deserves to kill.” He thinks not.

Since his days as a law student at Harvard, Stevenson, who is  
47 years old, has inspired breathless awe for his commitment 
and idealism. Randy Hertz, the director of clinical programs at 
NYU and one of Stevenson’s best friends, acknowledges that the 
adulation at times seems implausible. But, Hertz says, “when you 
work closely with Bryan and spend a lot of time with him, what 
you discover is that the stories about him that seem like they must 
be apocryphal—the brilliance, the round-the-clock schedule, the 
selfless devotion to others—are absolutely true, and if anything, 
probably too understated.” Cathleen Price, a senior attorney who 
works for Stevenson at EJI in Montgomery, says he stands out even 
within the tiny fraternity of die-hard death-penalty lawyers. The 
labor is draining; the pay, poor. “You decide in each year whether 
you can go on for another year—how much sacrifice you can give 
versus the great need for the work,” explains Price, who’s been with 
EJI since 1997. “But Bryan doesn’t seem to think that way. His life is 
the work and the sacrifice. It’s what he wants. He is unique.”

Stevenson has mixed feelings about all the wonderment. Single 
and famously ascetic, he admits that apart from family, everyone 
close to him comes from his professional circles. He doesn’t know 
any of his neighbors in Montgomery, where he has lived for nearly 
20 years. Outside of the EJI office, a spacious downtown building 
next door to the Hank Williams Museum, Stevenson says he feels 
wary and unwelcome. The Confederate flags flown by some busi-
nesses and homeowners rankle him, as does a popular bumper 
sticker: “If I had known it would turn out like this, I wouldn’t have 
surrendered,” attributed to Confederate General Robert E. Lee.

On the topic of sacrifice, he can get a little defensive. “To me 
it was completely fortuitous that I found something that I was so 
energized and jazzed by,” he insists. “I think it became a lifestyle 

because it seemed like it was that way for the people I initially met” 
doing death-penalty work. “But it didn’t seem like a lifestyle that 
was out of balance…. Nothing felt sacrificial.”

It becomes clear during a series of conversations over several 
months that the roots of Stevenson’s singular dedication—a term 
he might prefer to sacrifice—trace back to a childhood influenced 
by the African Methodist Episcopal church. The gospel of lost souls 
seeking redemption echoes in his memory. “I believe each per-
son in our society is more than the worst thing they’ve ever done,” 
he sermonizes in nearly every appearance, his voice intense yet 
controlled, his cadence that of a preacher in full command of a  
congregation. “I believe if you tell a lie, you’re not just a liar. If you 
take something that doesn’t belong to you, you’re not just a thief. 
And I believe even if you kill someone, you are not just a killer. 
There is a basic human dignity that deserves to be protected.”

Identifying that shard of dignity became Stevenson’s own form 
of redemption, his means of achieving a personal state of grace, 
though in his unusual life, the liturgy of litigation has replaced 
communal worship: He rarely finds time anymore to attend church. 
His exertions produce results in the secular realm. EJI has helped 
reverse the death sentences of no fewer than 75 Alabama inmates 
over the past two decades. He has argued twice before the Supreme 
Court of the United States and received practically every award a 
liberal civil rights attorney could receive. 

For all that, though, Stevenson is not a man free of doubt. Some-
times, when he’s not standing in front of an appellate court or an 
audience of law students, he quietly admits to a measure of uncer-
tainty over how to map the second half of an extraordinary career. 
He is looking beyond capital punishment, determined to broaden 
his focus. He has begun to seek redress for inmates condemned to 
life in prison for crimes committed when they were 13 or 14 years 
old. This and other new forays have him redoubling his fundrais-
ing, expanding his 19-person organization, and feeling more than 
typically stretched as he juggles teaching in New York, litigating in 
Alabama, and speaking across the country. “It’s harder and harder 
to assess what you can do and what you want to do,” he concedes. 

“My vision of the needs of the world gets bigger and bigger.” 

 Born in 1959, Stevenson grew up in rural Milton, Delaware, a 
border area more a part of the South than the North. Brown v. 

Board of Education, the 1954 Supreme Court case that condemned 
segregation in public education, was slow to reach southern 
Delaware, and Bryan spent his first classroom days at the “col-
ored” elementary school. By the time he entered the second grade, 
the town’s schools were formally desegregated, but certain old 
rules still applied. Black kids couldn’t climb on the playground 
monkey bars at the same time as their white classmates. At the 
doctor’s and dentist’s office, black children and their parents con-
tinued to enter through the back door, while whites went in the 
front. White teenagers drove past black homes, the Confederate 
flag flying from one car window, and a bare behind sticking out 
another one. “Niggers, kiss my ass!” they shouted.  

 Bryan’s father, Howard Stevenson, Sr., worked at the Gen-
eral Foods processing plant. Mr. Stevenson had grown up in the 
area—his female relatives worked as domestics for white families—
and he took the ingrained racism in stride. “He’d pray for people 
and say God would deal with the bad ones,” recalls Bryan’s older 
brother, Howard, Jr. Their mother, Alice Stevenson, was a different 
story. A clerk at Dover Air Force Base, she had grown up in Phila-
delphia, where the constraints on African Americans were less 
oppressive. She bristled at the routine bigotry she encountered in 
southern Delaware. When Bryan was automatically placed, along 
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with the other black children, in the slowest of three groups in 
second grade, his mother wrote letters and objected in person  
until he was moved up to the previously all-white accelerated 
group. When white supermarket clerks placed her change on the 
counter instead of directly into her hand—a gesture she interpreted 
as a racial slight—she demanded, “You give me my money!” 

Alice Stevenson’s “message was, ‘Don’t let people mistreat you 
because you’re black,’” says Howard Jr. “She was very direct: ‘If 
someone speaks the wrong way, you speak back. If someone hits, 
you hit back.’” This wasn’t theoretical advice. In elementary school, 
the Stevenson brothers, often allied with an Hispanic classmate, 
did fight with white boys who came at them swinging. Bryan trans-
lated their mother’s eye-for-an-eye philosophy into a career of  
legal combat. Howard, a noted Ph.D. psychologist and associate 
professor at the University of Pennsylvania’s Graduate School of 
Education, researches the socialization of African American boys, 
although with the goal of steering them away from violence.  

Alice Stevenson inherited her fierce dignity from her mother, 
Victoria Golden, the daughter of slaves from Virginia and family 
matriarch. Bryan, Howard, and their younger sister, Christy, visited 
their grandmother regularly at her home in Philadelphia. Victoria’s 
word was law that no one questioned. When she took young Bryan 
aside one day and asked him never to touch alcohol, he promised 
he wouldn’t. Four decades later, he still hasn’t. 

But not all of the extended family served as a source of pride. 
Bryan and his siblings had an uncle who died in prison, and the 
children rarely saw Victoria Golden’s husband, their grandfather 
Clarence. In contrast to his abstinent wife, Clarence had been a 
bootlegger during the Prohibition era and also did time behind 
bars. Known for his sharp wit and wiliness, Golden drifted away 
from his family and as an old man lived alone and poverty-stricken 
in a public housing project in south Philadelphia. One day some 

teenagers broke in to steal his television. When he resisted, they 
stabbed him to death. He was 86; his grandson Bryan, 16.

The murder intruded on the remarkable bubble of achievement 
in which Bryan thrived. His parents, steadily employed, provided a 
more comfortable life than that of most of the family’s rural black 
neighbors. Bryan excelled at Cape Henlopen High School, bringing 
home straight A’s and starring on the soccer and baseball teams. 
He performed the lead role in “Raisin in the Sun,” the play about a 
striving working-class black family. He served as president of the 
student body and won American Legion public-speaking contests. 
His grandfather’s brutal death reminded Bryan how different his 
family was from those of the middle-class white kids he mingled 
with at school. Until adulthood, he never spoke of the killing in 
public. “I didn’t want anyone to know about some of these realities 
that were unique to people living at the margins,” he says. 

 Church was the place where a young Bryan made sense of how 
the fulfillment he derived from early success could coexist 

with the racism and poverty he observed around him. The fam-
ily attended the Prospect African Methodist Episcopal Church 
where Bryan’s father played a prominent role. At special testi-
monial services, members of the congregation stood one by one 
and competed to confess the lowest sin. “God delivered me from 
alcohol,” one would say to light applause. “God delivered me from 
drugs,” said the next, as excitement built. “If you said you had 
been in prison, you got even bigger applause,” Stevenson recalls. 

“The more you had fallen, the more you were celebrated for stand-
ing up.” Here were the beginnings of his belief that people are 
defined by more than their worst act.

Worship had another dimension for Bryan. His mother played 
piano and encouraged her children to listen to music, especially 
gospel and jazz. Bryan, it turned out, could pick up songs by ear 

The Family Stevenson: Howard Sr., Christy, Howard Jr., Alice and Bryan on the steps of the U.S. Supreme Court after Bryan argued McMillian 
v. Monroe County in 1997. From left: Bryan, about age 8; with Christy’s daughter Victoria Taylor in 1989; school portrait, about fourth grade.
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and taught himself to play the beat-up old piano his mother kept in 
their home. His family appears to have taken this in stride, along 
with his other talents. By the age of ten, he was accompanying the 
gospel choir at Prospect AME. “Playing piano gave him confidence 
in front of an audience,” his  brother, Howard, says. “He became a 
performer.” When the choir toured the state, Bryan went along.

His repertoire expanded to include blues, Motown, and R&B. 
“Stevie Wonder and Sly and the Family Stone were favorites,” How-
ard recalls, “in part because of the way they combined their music 
with themes having to do with right and wrong in society, and injus-
tice.” Kimberle Crenshaw recalls Bryan’s piano playing drawing a 
crowd of black teenagers during breaks in a 1976 conference for stu-
dent leaders in Washington, D.C. Crenshaw, like Stevenson, was 17 
then, and has been a friend ever since. “His music—he was playing 
gospel and spiritual—created a space for other African Americans 
who came from a church background,” she says, “and that led to 
discussions of social and racial issues. He was not loud, not boister-
ous. He was as firm and resolved as a 17-year-old could be.” 

A year later, Stevenson followed his older brother to Eastern 
University, a Christian school in Pennsylvania with a vibrant music 
program and a strong soccer team. He majored in political science 
and philosophy and directed the campus gospel choir. For a time, 
he dreamed of a career playing piano or professional sports. But 
as the years went by, he realized that a life on the road might be 
less than glamorous. He says he chose law school without much 
thought. “I didn’t understand fully what lawyers did,” he admits. 

His brother sees a natural progression from precocious musical 
performer to high school debater to professional advocate. Howard 
even takes some credit for helping hone Bryan’s rhetorical skills: 

“We argued the way brothers argue, but these were serious argu-
ments, inspired I guess by our mother and the circumstances of our 
family growing up.” Bryan headed for Harvard Law School.

He arrived in Cambridge in the fall of 1981, he says, “incredibly 
naïve and uninformed.” His only prior visit to the Boston area was 
with his college baseball team. The local fans had shouted slurs and 
thrown bottles at the black players from Eastern University, forcing 
the game to end early. While his classmates at Harvard Law School 
were friendly, he never felt comfortable among students who for 
the most part were from more privileged backgrounds. “I stopped  
almost immediately trying to fit in,” he says. “I thought about it 
more like a cultural anthropologist,” trying to figure out the cus-
toms of a tribe in whose midst he found himself. Subjects like prop-
erty, torts, and civil procedure seemed abstract and distant. “I just 
found the whole experience very esoteric,” Stevenson says. 

The arcane suddenly became relevant, even urgent, when he 
traveled to Atlanta for a month-long internship in January 1983—
part of a Harvard course on race and poverty. He worked for an 
organization now known as the Southern Center for Human Rights. 

“For me, that was the absolute turning point,” he says—of both his 
time at Harvard and his nascent legal career. The center, led by a 
dynamic young attorney named Stephen Bright, engaged in a case-
by-case war against the death penalty. Bright threw his inexperi-
enced Harvard intern into pending appeals on behalf of death-row 
clients whose trial lawyers, out of either ignorance or negligence, 
hadn’t put on much of a defense. “He is brilliant, quick, and speaks 
with eloquence and power,” says Bright. “That was apparent from 
when he was a student here. It was obvious that his natural skills 
gave him an advantage over many practicing lawyers.” 

Scenes from Montgomery: (1) with client Jesse Morrison, who won a reduced sentence after 19 years on death row; (2, 3) glimpses of  
people at work in the EJI offices; (4) with client Jerald Sanders after his release from prison; (5) a tower at Holman State Prison;  
and (6, 7, 8) Stevenson at the EJI offices where he manages 18 lawyers and staff members. 
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Stevenson read transcripts that revealed trial attorneys fail-
ing to offer either witnesses or closing arguments. He reviewed 
briefs devoid of legal analysis. “I could do better,” he thought. “It 
really did change the way I thought about law,” he explains. “All of 
a sudden, the more you knew about procedure, the more you could 
problem-solve for someone who had a good claim that had been 
procedurally barred. The more you knew about the substantive law, 
the more likely you would be to come up with ten other options for 
this person to get a new trial.” In both of the cases he worked on 
that January, the clients eventually had their death sentences set 
aside and received prison terms instead. “It did seem to me you 
could actually do something,” he says. From that point forward, 
he thought of himself as a death-penalty lawyer.

Kimberle Crenshaw ended up being a classmate at Harvard Law. 
She and other black students focused on such campus issues as in-
tegrating the faculty. Stevenson sympathized but kept his distance, 
she says. “He was kind of ahead of the curve, looking beyond the 
law school, focusing on the disenfranchised and how to use the 
system to fight for them.” Crenshaw now teaches civil rights law 
at Columbia University and UCLA.   

Returning to Bright’s center after graduating from Harvard,  
Stevenson relished everything about the role of being a staff attor-
ney at a public-interest organization: the life-and-death stakes, the 
long hours, the sense of mission, even the low pay. “The lawyers,” 
he says, “seemed passionate and engaged and completely focused 
on the problems of people on death row, who were literally dying 
for legal assistance.” For about a year, he slept on Bright’s couch, 
which Stevenson recalls as lumpy. (“It couldn’t have been too 
lumpy,” Bright responds, “because he slept on it a long time!”) 

Joking aside, Stevenson stresses how important near-poverty 
became to him. “Nobody got paid any money, or at least very little,” 
he says, “and that struck me as the ultimate measure of something 
genuine.” In contrast to the fancy corporate law firms that charmed 
so many of his Harvard classmates, he says, “it became clear to me 
that these death-penalty folks were real. They were serious.” 

Stevenson had discovered a cause in correcting injustice. He 
also found an inner path to authenticity by denying himself the 
material trappings of the professional class. “If monks were social 
activists, that is what he would be,” observes Crenshaw. “There are 
people who do what he does when they’re 20 or 30, but by the time 
they’re 40 or older, they’re usually looking for at least some crea-
ture comforts…. There is a spiritual element to it for Bryan, some-
thing otherworldly about it. I can’t quite put my finger on it.” 

In an interview published last year by the Christian magazine 
PRISM, Stevenson elaborated on this theme. Noting that after  
Harvard he could have had any legal job he wanted, the publica-
tion asked why he chose a death-row practice. “For me, faith had to 
be connected to works,” Stevenson answered. “Faith is connected 
to struggle; that is, while we are in this condition we are called to 
build the kingdom of God. We can’t celebrate it and talk about it 
and then protect our own comfort environment. I definitely wanted 
to be involved in something that felt redemptive.”    

 By the time Stevenson moved from Cambridge to Atlanta in 
1985, the campaign against the death penalty had seen its 

greatest breakthrough in Furman v. Georgia (1972), the culmi-
nation of a series of challenges charted by Anthony Amsterdam, 
now University Professor at NYU School of Law. (See “A Man 
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At work and at home in Alabama: (1) The nondescript entrance to the EJI’s offices; (2) Stevenson at his home office; (3) a conference at EJI;  
(4) flags at Holman State Prison; (5) clinic students Isaac Bowers ’07, Jens Knudsen ’07 and Sarah Schindler-Williams ’07, and (6) late at night, 
Stevenson plays jazz, gospel, R&B, Motown and the blues when a client’s uncertain fate makes sleep impossible.
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Against the Machine,” on page 10.) The Supreme Court had rein-
stated capital punishment in 1976. The tiny corps of lawyer-activ-
ists appealing death sentences thereafter sought narrow victories 
based on specific facts. They crafted arguments that a defendant’s 
childhood deprivation, physical mistreatment or limited mental 
capacity, for example, hadn’t received sufficient attention at trial. 

As Stevenson familiarized himself with such obscure subspe-
cialties as obtaining an emergency stay of execution, the issue of 
race surfaced in case after case. Black defendants were overrep-
resented among the condemned, and murders of white victims 
seemed to lead prosecutors to seek death sentences. 

Outside the courtroom, Stevenson was frequently reminded 
of his own race. One weekend, he glanced out the window of the  
supermarket where he shopped and noticed a rally in the parking 
lot. Members of the local Klavern of the Ku Klux Klan had gathered 
to promote white prerogatives. 

On another occasion, he was sitting in his parked car at night, 
listening to Sly and the Family Stone on the radio before going  
inside to his apartment. A passing police cruiser stopped, and an 

officer ordered him out of his car. When Stevenson, who was wear-
ing a suit and tie, stepped out, the nervous white policeman pointed 
his gun at the 28-year-old black lawyer and shouted, “Move, and 
I’ll blow your head off!” Another officer threw Stevenson across the 
hood of his car and conducted a fruitless search. Neighbors came 
out to watch. Frightened and enraged, Stevenson clung to long-ago 
advice from his mother: don’t challenge angry white cops. 

The police eventually let him go without so much as a parking 
ticket. Months later the Atlanta Police Department officially apolo-
gized, but only after Stevenson had filed an administrative com-
plaint and implied he might follow up with a misconduct suit.

During this period, Amsterdam and other anti-death-penalty 
strategists decided to try another frontal constitutional assault. 
They selected a case from Georgia and asked the Supreme Court 
to declare the death penalty unconstitutional once and for all be-
cause it systematically discriminated on the basis of race. 

McCleskey v. Kemp, decided in April 1987, involved a black man, 
Warren McCleskey, sentenced to die for killing a white police  
officer during the course of a furniture-store robbery. Stevenson, a 
junior lawyer on the McCleskey team, helped with legal research. 
The McCleskey lawyers based their appeal on a study of more than 
2,400 homicide cases in Georgia in the 1970s. The research indi-
cated that Georgia juries were 4.3 times more likely to impose the 
death penalty if the victim is white—and that the odds only got 
better if the victim is white and the killer is black.   

The Supreme Court rejected the argument, 5-4. Writing for the 
majority, Justice Lewis Powell didn’t dispute the statistical show-
ing but said that McCleskey’s lawyers had failed to offer evidence 
specific to his case that showed racial discrimination. “Apparent 
disparities in sentencing are an inevitable part of our criminal-
justice system,” Powell observed. “McCleskey’s claim, taken to 
its logical conclusion throws into serious question the principles  
that underlie our entire criminal-justice system.” Justice William 
Brennan Jr. responded in dissent that “taken on its face, such a 
statement seems to suggest a fear of too much justice.”

When he heard the result, Stevenson wasn’t surprised that the 
high court refrained from striking down the death penalty across 
the board. But he had hoped for a ruling that would at least require 
Georgia and other states with records of racial misdeeds to apply 

capital punishment more cautiously. “What was shocking,” he says, 
“was the majority’s comfort level in justifying these racial findings, 
which they didn’t question; they accepted them.” Georgia executed 
Warren McCleskey in 1991, and most death-penalty litigation then 
returned to parsing alleged procedural defects in trials.

 Two years after the decision in McCleskey, Stevenson accepted 
another death-penalty case suffused in race, but one unencum-

bered by lofty debate about statistics. The raw injustice at the core 
of Walter McMillian’s case catapulted Stevenson into the national 
consciousness as a gifted and passionate capital defender.

At Bright’s request, Stevenson was spending an increasing 
amount of time in Alabama in the late 1980s, helping with litigation 
concerning the abysmal conditions of the state’s prison system. 
Stevenson also agreed to represent a batch of Alabama death-row 
inmates. McMillian, a 45-year-old pulpwood worker with only a 
misdemeanor bar fight on his record, had been convicted in 1988 
of the murder two years earlier of an 18-year-old dry-cleaning store 
clerk. He was black; she was white. The case played out in Monroe-

ville, best known as the home town of Harper Lee, author of “To 
Kill a Mockingbird,” the best-selling novel published in 1960 about 
racial injustice in a Southern small town dominated by Jim Crow. 

Stevenson says he didn’t take the case because he thought Mc-
Millian was innocent. Most death-row inmates, including most of 
his clients, he says, are guilty of something, if not necessarily the 
precise charges that led to their sentences. But the taint of racism 
in the McMillian case piqued the lawyer’s interest. First there was 
the sentimentalized reverence that Monroeville’s citizens had for 

“To Kill a Mockingbird.” They wore their association with the book 
as a badge of honor, when in fact the work was meant as an indict-
ment. “It was clear to me when I got there that very little of the book 
had sunk in,” Stevenson deadpans.

The sociology of the place was highly relevant because of  
McMillian’s local reputation. Though married to a black woman, 
he had crossed a sacrosanct line by openly having an affair with 
a white woman. Making matters worse, one of McMillian’s grown 
sons was married to a white woman. “The only reason I’m here is 
because I had been messing around with a white lady and my son 
married a white lady,” McMillian told the New York Times. 

The evocatively named Judge Robert E. Lee Key had moved the 
trial from Monroe County, which was 40 percent black, to Baldwin 
County, which was only 13 percent black. The jury of 11 whites and 
one black heard testimony from three prosecution witnesses im-
plicating McMillian. Foreshadowing the outcome, the authorities 
had held McMillian for months before trial on Alabama’s death 
row. The two-day trial ended in conviction, and the jury imposed 
a sentence of life imprisonment. Judge Key overrode the sentence, 
as Alabama’s law permits, and sentenced McMillian to death. Key 
described the crime as the “vicious and brutal killing of a young 
lady in the first full flower of adulthood.”

As he began to investigate the case, Stevenson found McMil-
lian’s friends and neighbors suffering from what he interpreted as 
a form of group depression. The verdict, he says, “was incredibly 
debilitating to people of color and to poor people in that commu-
nity,” because so many of them knew that the defendant’s alibi was 
true. Defense witnesses at trial had placed him at a fish fry 11 miles 
from the killing. “I think it felt like an indictment and a prosecution 
of an entire community,” Stevenson says. 

 “It’s harder and harder to assess what you can and what you want         to do. My vision of the needs of the world gets bigger and bigger.” 
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Then he came across the defense lawyer’s dream: police files 
improperly concealed at trial. Within those files was an audiotape, 
and on that recording were the voices of officers coercing the main 
prosecution witness to testify falsely that he saw the killing. All 
three witnesses for the state eventually recanted. But shockingly, 
Judge Key refused to throw out the conviction. 

Stevenson “was sure that McMillian was innocent,” recalls 
Bright, “but the setting in which he had to investigate the case 
and present his arguments could not have been worse.” Stevenson  
received telephone death threats at his home and office in Mont-
gomery. Meanwhile, Alabama’s appellate courts refused to act.

Stevenson decided to try another sort of appeal. Working with 
Richard Dieter of the Death Penalty Information Center, a clear-
inghouse in Washington, D.C., the attorney arranged to meet a 
producer from the CBS newsmagazine show “60 Minutes.” Dieter 
recalls the session at an outdoor restaurant: “Bryan was warm and 
affable as always, but he got right to the point. He told the story of 
his client’s innocence and the prosecution’s manipulation of the 
case through inaccuracies and racial taint. With Bryan weaving 

the story, it was spellbinding. After he finished, the producer said, 
‘If even half of what you are telling me turns out to be true, we’ll 
be down in Alabama in a few days.’” The newsmagazine aired a 
devastating piece. “Just the presence of this show in Monroeville 
caused the legal wheels to start turning,” Dieter says. 

The Alabama Court of Criminal Appeals, which had earlier 
brushed off a series of appeals on McMillian’s behalf, now unani-
mously threw out his conviction. In March 1993, Walter McMillian 
left his cell, a free man. “We told the court when we were here a year 
ago that truth crushed to earth shall rise again,” Stevenson told 
the Times. “It doesn’t necessarily mean we believe in the judicial 
system.” Dieter today identifies Stevenson’s victory in the McMil-
lian case as “the start of a long series of innocence cases that has 
led to the present rethinking of the death penalty.”  

Stevenson never gained faith in Alabama’s judicial system, and 
even as he fought the McMillian case, he suffered one of his most 
poignant defeats. Soon after moving to Montgomery in 1989 to  
open the predecessor agency to the EJI, he received a collect call 
from Holman State Prison. A death-row inmate there had heard 
about the young lawyer and decided to plead directly for help. His 
story was a grisly one. The inmate, an emotionally disturbed Viet-
nam veteran named Herbert Richardson, had left a homemade 
bomb on the porch of a woman he was stalking. The bomb exploded 
and killed not the woman, but a little girl from the neighborhood. 

Richardson’s execution was only 30 days away. Stevenson  
recalls telling him there was nothing he could do: “I’m sorry, but 
we don’t have staff, we don’t have books.” Richardson called back 
the next day, begging. The lawyer finally agreed to do what he 
could. He gathered some documents on the case and filed for an 
emergency stay of execution. “But,” he says, “it was too late.” 

On Richardson’s execution day, Stevenson drove to Holman so 
he could keep his client company during the final hours. An in-
nocent child had died, the lawyer acknowledges. But Stevenson’s 
thoughts focused on the inmate, whom he believed had been in 
the grip of mental illness. Richardson made an observation that 
has haunted Stevenson ever since. All day long, people had asked 
the condemned man what they could do to help. Prison officials 
gave him special meals, all the coffee he wanted, and stamps for 
farewell letters. “More people have said ‘What can I do to help you?’ 

in the last 14 hours of my life, than they ever did in the first 19 years 
of my life,’ ” Richardson said to his attorney. 

Stevenson tells this story in many of his speeches. He asks rhe-
torically where those attentive Alabama officials had been when 
Richardson was being physically and sexually abused as a child, 
when he became a teenage crack addict, and when he was home-
less on the streets of Birmingham. “With those kinds of questions 
resonating in my mind,” Stevenson says, “this man was pulled away 
from me, strapped in Alabama’s electric chair, and executed.”

 Even fellow death-penalty activists marveled at Stevenson’s 
decision to leave Atlanta for Montgomery. “Many law school 

graduates go to a place like Montgomery for a couple of years—
maybe four or five—which is wonderful,” says Bright. “But Bryan 
has gone way beyond that.” 

Stevenson thought little of it. “What might have intrigued peo-
ple was that there was no clear ‘get’ if you were going to spend 
all your time helping really hated people in the deep South,” he 
says. “What you’re going to get is a lot of contempt and hostility, 

maybe disrespect and a lack of appreciation from your immediate 
environment.” His life was already so Spartan—a barely furnished 
apartment; 14-hour work days, seven days a week; only occasional 
socializing—that the Montgomery move didn’t seem like much of 
an additional deprivation. Many types of law practice, not just at 
a fancy corporate firm, would have fattened his bank account. Al-
most any other kind of job would have left more time for a personal 
life. He wanted none of it. When the board of directors of the non-
profit Capital Representation Center in Montgomery offered him 
$50,000 as a starting salary, he insisted on taking only $18,000. 

His parents for a long time had difficulty comprehending his 
commitment. “They were a little mystified by what I was doing and 
why,” Stevenson admits. Being a lawyer was fine, but why did he 
have to represent people accused of such horrible crimes? Why did 
he have to work so many hours? Aware of this consternation, Ste-
venson years ago gave his parents a videotape of a speech in which 
he explained to an AME church convention why he represented 
men on death row. He quoted the Bible, Matthew 25:34-40, in which 
it is predicted that in Heaven, Jesus will say to the righteous:

Come, you who are blessed by my Father; take your inheritance, 

the kingdom prepared for you since the creation of the world. For I 

was hungry and you gave me something to eat, I was thirsty and you 

gave me something to drink, I was a stranger and you invited me 

in, I needed clothes and you clothed me, I was sick and you looked 

after me, I was in prison and you came to visit me.

The righteous, perplexed, will ask Jesus when they had fed Him, 

clothed Him, or visited Him in prison. And Jesus will reply: “I tell 

you the truth, whatever you did for one of the least of these brothers 

of mine, you did for me.” 

Hearing their son put his work in a Christian context allowed 
Alice and Howard Stevenson to understand why Bryan had  
decided to spend his life in the service of men on death row. Around 
the family, “he never talked about himself,” Alice Stevenson told 
the Washington Post before her death in 1999 at the age of 70. “Me, 
I’ve been a money-grubber all my life,” Mrs. Stevenson continued. 

“But now that I’ve been sick, I see that Bryan is right. Really, what 
are we here for? We’re here to help one another. That’s it.”

Media coverage of the McMillian case brought Stevenson a 
measure of fame. Accolades began to accumulate, including, in 
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1995, a $300,000 “genius” grant from the John D. and Catherine T. 
MacArthur Foundation. Stevenson says he passed all the money 
along to his nonprofit legal center in Montgomery, which at the 
time had an annual budget of $500,000. 

Law schools, including NYU, invited the now-prominent  
Stevenson to lecture and teach. He enjoyed interacting with stu-
dents and saw hands-on legal education as an effective way to 
train public-interest lawyers. John Sexton, then dean of the NYU 
School of Law, made an extraordinary offer: Stevenson could teach 
alongside the legendary Amsterdam and continue to run the EJI, 
shuttling back and forth from Montgomery to New York. The Law 
School would provide generous funding to support students and 
recent graduates to work for Stevenson in Alabama. In other words: 
lots of free labor.     

Stevenson asked Amsterdam for advice. Amsterdam answered 
with a question: Will it advance the interests of your clients? Con-
cluding it would, Stevenson became an assistant professor of clini-
cal law in 1998 and five years later, full professor. He teaches three 
classes: Race, Poverty and Criminal Justice; Capital Punishment 
Law and Litigation, and the Capital Defender Clinic, which includes 
three months at the EJI in Montgomery. Amsterdam coteaches the 
New York portion of the clinic. Stevenson gives part of his NYU sal-
ary to EJI and lives on the rest. He takes no pay from the EJI. 

What began as an unconventional experiment has paid off for 
all concerned. “The Law School has been a really great partner,” 
Stevenson says. He has benefited from the work of dozens of stu-
dents like Aaryn Urell ’01. A native of southern California, Urell 
encountered Stevenson soon after she arrived at NYU. “People in 

the public-interest community all said, ‘Oh, you have to go hear 
Bryan speak. You won’t believe how inspiring this guy is.’” Urell 
had a master’s degree in international peace and conflict resolu-
tion and had done human rights work in Africa. She had heard 
rousing speeches, but the Stevenson talk was different: “He spoke 
about serving the despised, the poor, the abused, people without 
resources and all alone and abandoned in a system set up to work 
against them….I resolved on the spot to work for him.”

During the summer after her first year, she worked at EJI in a 
public-interest internship funded by proceeds from a student-or-
ganized annual auction. She returned for spring break her second 
year. “They couldn’t get rid of me,” Urell says. She took Stevenson’s 
two classroom courses in New York and then spent much of the 
fall semester of her third year in the clinic in Montgomery. Eight 
students at a time work in the clinic, an intensive experience which 
includes reinvestigating the cases of death-row clients and draft-
ing appeals. After receiving her J.D. in 2001, Urell returned to Mont-
gomery as one of two NYU-sponsored postgraduate fellows at EJI. 
When that two-year program ended, she signed on as a staff attor-
ney and continues in that capacity. “It’s a privilege to work on these 
cases and to serve these clients and their families,” she says. 

Stevenson teaches students an array of formal and informal 
legal lessons. They draft appellate briefs and learn the South-
ern etiquette needed to negotiate with Alabama court clerks. He 
instructs them never to call any adult—especially clients and 
their family—by their first names, always “Mr.” or “Mrs.” He also 
teaches them that remaining silent is sometimes the best way to 
get a reluctant witness to revisit a long-ago murder case. “Generally 

The Capital Defender Clinic—Alabama: (1) Anthony Amsterdam coteaches New York sessions of the clinic; the eight students of the  
2007 clinic included (2) Tricia Bushnell ’07 and Ryan O’Dell ’07 and (3) Sarah Schindler-Williams ’07, and (4) Bushnell. 
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people do want to tell you their stories. You need to let them,” says  
Matthew Scott ’07, who worked at EJI in the spring of 2007 and 
plans to become a public defender.

In her first summer at EJI, Urell investigated a series of robbery-
shootings at fast food restaurants from Birmingham to Atlanta. 

“We spent a lot of time in the car, I’ll tell you that,” she recalls. Her 
goal was to demonstrate that the distinctive crimes—during which 
the robber forced restaurant managers into walk-in freezers and 
then shot them—continued even after an EJI client accused of two 
of the crimes had been arrested and taken off the street.  

That client is one of Stevenson’s top priorities at the moment be-
cause the lawyer believes he can prove the man innocent. Anthony 
Ray Hinton was arrested in 1985 and charged with two of the fast-
food murders. No eyewitnesses or fingerprints placed him at either 
crime scene, but he was identified by a victim who survived a third 
restaurant shooting. Strangely, prosecutors never charged Hinton 
with the third attack. In addition to the victim identification, the 
state offered expert testimony that slugs from all three crimes were 
fired from a .38 caliber revolver recovered from Hinton’s mother. 

At the time of the trial in 1986, Alabama capped compensation 
for court-appointed criminal trial lawyers at $1,000. Hinton’s trial 
attorney received only an additional $500 to hire a ballistics expert 
and ended up with one who was both inexperienced and blind in 
one eye. The prosecutor tore the unqualified “expert” to shreds, 
and Hinton was convicted and given two death sentences, which 
Alabama appellate courts affirmed. 

Stevenson stepped into the case in 1999, 14 years after Hinton’s 
arrest. The lawyer has presented testimony from a trio of well es-
tablished ballistics experts who say the bullets can’t be definitively 
matched to one another or to the .38 caliber handgun. (The defense 
contention that similar crimes continued to occur after Hinton’s 
arrest—the issue that Urell investigated—has been eclipsed by the 
ballistics conflict.) Stevenson is now trying to persuade Alabama  
courts to reopen the case, even though his client has exhausted his 
direct appeals. Prosecutors are unmoved, arguing in a recent brief: 

“Hinton was guilty in 1986, and he is still guilty today. Simply wrap-
ping an old defense in a new cover does not prove innocence.” 

In April 2006, the Alabama Court of Criminal Appeals upheld 
Hinton’s conviction, 3-2. Stevenson has appealed to the state’s  
Supreme Court. He points to the cases of Walter McMillian and six 
other Alabama men freed from death row after they were found 
not guilty of the crimes that put them there. “With 34 executions 
and seven exonerations since 1975, one innocent person has been 
identified on Alabama’s death row for every five executions,” he 
argues. “It’s an astonishing rate of error.” Nationally, more than 
120 death-row inmates have been exonerated since 1973.

Hinton, a former warehouse worker, believes in Stevenson. In 
a letter from death row, he writes: “I felt that this man went to law 
school for all the right reason. And that reason was to fight for the 
poor. Here was a lawyer who knew his purpose as a man!” Hinton 
adds, “If God create a better man, He keep him for His Self.”

 Amazing as it might seem to those with ordinary jobs and 
ordinary lives, Stevenson wonders about the adequacy of 

his accomplishments and the reach of his responsibilities. He 
believes he needs to do more, take new risks. 

But is that physically possible? Will he cloud the clarity of his 
mission and risk confusing those who help fund it? “It’s much sim-
pler if you say, ‘We’re the death-penalty people. We do the death 
penalty in Alabama,’” he concedes. “But it’s never felt descriptive 
and accurate. I’ve always considered myself a lawyer concerned 
more broadly about human rights.” 

He’s angry not just about the cloud of injustice he sees hang-
ing over death row, but the wrongs that he contends permeate the 
entire American criminal-justice system. The country’s prison 
population has soared from fewer than 200,000 in 1970 to more 
than 1.3 million. Another 700,000 inmates reside in jail. All told, 
the United States locks up more than two million people, resulting 
in the highest per capita rate of incarceration in the world. Nearly 
one in three black men between the ages of 20 and 29 is in prison or 
jail or on probation or parole, according to the Sentencing Project, 
a research and advocacy group in Washington, D.C.

Stevenson is broadening EJI’s mandate to address what he 
considers to be other egregious aspects of an excessively puni-
tive system. His organization represents inmates in Alabama  
and elsewhere sentenced to life terms without the possibility of 
parole under repeat-offender statutes, also known as three-strikes 
laws. One wall in the EJI offices displays photos of clients such as 
Jerald Sanders, who was sentenced to life without parole after be-
ing convicted of stealing a bike, his third strike. He spent 12 years  
in prison until EJI won his release in 2006. “Somebody who has 
three prior rapes and rapes again is not the same as someone with 
three prior bad checks who writes another one,” Stevenson argues.

He has taken on the cases of some of the dozens of youths serv-
ing life terms without parole for crimes committed when they were 
13 or 14. “The short lives of these kids will be followed by long deaths 
as a result of America’s other death penalty: life imprisonment with-
out parole,” he contends. The list of ambitions continues: He wants 
to challenge laws that ban people convicted of drug crimes from 
receiving food stamps or living in public housing. He plans to step 
up civil litigation to combat exclusion of blacks from jury pools. 

His small nonprofit is already straining. “I’ve had a huge problem 
keeping folks in Alabama,” Stevenson admits. Of his 18 lawyers and 
staff members, four now live out of state. He has no office manager 
or anyone to handle media inquiries. “It’s just a little overwhelming 
for me right now, trying to do it all myself.” 

He has briefed his foundation backers on his expansion plans. 
His main supporters are the Public Welfare Foundation in Wash-
ington and the Open Society Institute in New York. They have been 

“respectful and concerned,” he says. More specifically, officials at 
the foundations have asked: “You’ve already got an impossible task. 
Why are you trying to make it harder?” 

Stevenson understands the concern. “You can get kind of over-
whelmed by it,” he says, “and you realize you can pick up more than 
what you can hold.” He also sees how some might conclude that he 
is trying to diversify as the death penalty appears to recede. But 
capital punishment isn’t going away anytime soon and certainly 
not in Alabama, which houses more than 190 people on its death 
row. In any event, he says, the vicissitudes of capital punishment 
aren’t driving his decision to branch out. 

The impulse to right a broader array of wrongs comes from 
within. It is an instinct that he can do more, and therefore must. 

“Things that are the most rewarding and engaging involve struggle, 
involve commitment, involve dedication,” he says. “I think those 
are the key ingredients to that sense of fulfillment.” 

Stevenson seems greedy for just one thing: the opportunity to 
pursue righteous struggles, as he defines them. Unlike most people 
who understand the personal cost incurred by such a life, he seems 
eager to pay it. 

New York journalist Paul Barrett is the author of American Islam: 
The Struggle for the Soul of a Religion (Farrar, Straus and Giroux, 
2007) and The Good Black: A True Story of Race in America (Dutton, 
1999). He has a J.D. from Harvard Law School.
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BY GOOD  
INTENTIONS
No one disputes that children like Nixzmary Brown, the seven-year-old Brooklyn 
girl who was starved and beaten to death in January 2006, should be removed 
from their dangerous homes. But there are 600,000 children in foster care in 
the United States, and experts estimate 40 to 70 percent of them are need-
lessly separated from their families, usually for reasons of benign neglect that 
better healthcare, education, nutrition and other basic social services could 
ameliorate. The Law School invited 10 alumni and NYU faculty who work in the 
area of children’s welfare to discuss these thorny issues, and particularly the 
position of Martin Guggenheim, author of the 2005 book, What’s Wrong with 
Children’s Rights, who argues that children’s lawyers are part of the problem.

IlluSTraTIONS BY DaNIEl BEjar

rOuNDTaBlE
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jaNE SPINaK Last year when Marty’s article, “How Children’s 
Lawyers Serve State Interests,” was in draft form, I gave it to my 
students. They had been representing children for about four 
months at that point. Even though we had talked a lot about what 
it meant to be child advocates in an imperfect, imbalanced and 
unequal system, they were really taken up short by the piece. Part 
of the reason was that within a very short period of time of repre-
senting children, they could already see that they liked being he-
roes. They liked winning. They liked being on the right side. Many 
of them were doing a lot of work to have children not removed 
from their parents and to have them reunified. But they had never 
thought about themselves as being state agents. 

So let’s begin by asking what we think the role of a child advo-
cate should be. I’m not going to start with Marty’s admonition that 
we shouldn’t have child advocates at least for very young children 
and some others, because I think he’s lost that battle. But given the 
system that we have, what is the 
job of a child advocate? 
PEGGY COOPEr DaVIS Well, 
I’m reluctant to walk away from 
Marty’s recommendation so 
quickly because in many ways 
the great problem in child welfare 
is that people who influence pol-
icy in this country and to some 
extent the general public are in 
this terrible position of, of course, 
loving all children, including the 
children of the poor, but hating 
and blaming their parents. And 
the impossibility of helping chil-
dren outside of families creates 
a situation such that I hope we’ll 
talk seriously about this idea of 
family representation as opposed 
to child representation.
KarEN FrEEDMaN I would 
be thrown out of my office if I 
didn’t at least attempt to answer 
Jane’s question. If I can’t answer 
it perfectly, it’s only because I 
have spent a lot of time reading 
Marty’s work and he does an ex-
cellent job of revealing the com-
plexity inherent in the role of a 
child advocate. But for me and for the people in my office, the most 
important thing about being a child advocate is keeping ourselves 
honest about what our role is. First and foremost, every attorney 
in our office is a lawyer and their job is to represent their clients’ 
legal interests. The presumption is that we’re going to be able to re-
late to our clients the same way any attorney relates to their clients. 
We’re going to counsel them, explain what the law is that affects 
their lives, and gain their participation in the case. We don’t see 
ourselves as adversaries of the parent or the system that’s placing 
children in care. We see ourselves as lawyers for our clients.

Now it gets more complicated because we represent children 
from newborns up through age 21. So the hard question is, when 
is the presumption overcome that you can treat your client the 
same way any attorney treats their client? It is overcome in the 
most obvious instance when you’re representing a nonverbal cli-
ent. At that point, however, the attorney for the child cannot de-
fault to their personal instincts about what feels good or right for 

a client. When an attorney for a child is unable to ascertain that 
child’s position, the attorney must substitute judgment in a care-
fully considered, well-investigated, evidentiary-based way and 
present that client’s legal position to the court. It’s critical that 
there be an independent expert working with the lawyer, some-
one trained in child development, who can help the attorney de-
termine what the client’s legal interests are in the context of the 
case. There is no question that lawyers are not trained to make 
some of the judgments that they’re asked to make on behalf of 
very young children. That’s why there’s a social worker and an at-
torney on every single case in our office. 
CraIG lEVINE I was particularly taken by Marty’s notion that 
counsel for children ought not to attach unless and until there’s 
a finding of parental unfitness. His idea that the presence of 
three attorneys as opposed to two from the very outset of these 
cases goes a long way toward undermining the presumption of 

fitness with which all parents 
should enter the courtroom 
is thought-provoking. It left 
me wondering how this idea 
might inform the mode of law-
yering for children, even if the 
political reality is that Marty’s 
recommendation is not going 
to be adopted anytime soon.
SPINaK Kevin—you’ve been 
on both sides—do you see the 
role of the child advocate as 
Marty’s described it?
KEVIN rYaN It’s striking that 
we have focused so quickly on 
the Child Protection System. 
What is most resonant for me 
in Marty’s writing is how often 
the modern child-welfare sys-
tem in the United States mas-
querades for political will with 
respect to the type of invest-
ments and supports that we 
would need in order to achieve 
the outcomes that we hope to 
secure for children.

In too many places, system 
reform has been mobilized 
by tragic anecdote, not by our 

ambition for strong families. If we were serious about the latter, 
we’d be talking about across-the-country universal healthcare, 
expansions in the Earned Income Tax Credit, childcare accessi-
bility, work supports. We would fundamentally rethink the pub-
lic welfare system. I don’t want to succumb to talking about child 
advocacy as only being about working within the four walls of 
the modern child protection system. Can I challenge us to think 
about whether the status quo is sufficient? Marty’s rallying cry—
that it’s not—is right. When it comes to building stronger families 
and preventing abuse and neglect, modern child welfare is the 
opiate of the people and can lead us to think that we’re achieving 
some great due process for children. 
aBIGaIl TrIllIN I found myself feeling in complete agreement 
with Marty with the principles and what we need to do in terms of 
the greater investment in children. But I also found myself think-
ing about my clients. I wish I was working with a family that was 
working actively to reunite or to not have their children removed.

MarTIN GuGGENhEIM ’71  
Fiorello LaGuardia Professor of Clinical Law, 
NYU School of Law. Founded and teaches the 
Family Defense Clinic, which represents parents 
and other adult relatives of children in foster 
care in New York City.
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But my clients are mostly teenagers. Many have not had bio-
logical parents in their life for longer than I’ve had the case in 
the 10 years that I’ve been there. So I’m struggling with what 
my role is for those individual clients and I think that it is be-
ing their lawyer, treating them respectfully as I would any client, 
and making sure that they have some voice and some ability to 
control the situation. As much as I agree with Marty in terms 
of the overall political implications of having attorneys for chil-
dren, I also know that my clients need somebody to represent 
them, and to make them feel like they have an independent and 
individual interest in what happens to them that is being re-
spected and fought for.

I also consider one of my primary roles as protecting my chil-
dren and my clients from the state, from the foster-care system, and 
holding that system accountable 
to them to provide them with the 
few things that it can.
MarTIN GuGGENhEIM I’m 
very comfortable, Abigail, insist-
ing upon lawyers for children 
when they are in the state’s care 
because I am largely anti-state. 
Your clients deserve lawyers, to 
be sure. But that’s because they 
have already lost their birthright 
to have their parents choose 
their representative. 
SPINaK By doing individual ad-
vocacy and being deep into the 
child-welfare, special-education 
or juvenile-justice systems, do 
we lose sight of the broader soci-
etal questions that Kevin raises? 
Does our individual advocacy 
have an impact on our ability to 
look more broadly at the way our 
society works and diminish our 
capacity to be child advocates in 
a broader sense? Child advocates 
of children who are parts of fam-
ilies who are not getting what 
they deserve, what they should 
have, but also, who are parts of families of color and poor families?  
GaIl SMITh Where were the lawyers for Abigail’s clients when 
they were losing their parents? In Illinois, 85 percent of the foster 
care cases, more or less, are neglect and pretty much mild neglect. 
The return of children to families is at about 28 percent. In the cases 
that we see, I would argue that really good advocacy for individual 
children wouldn’t mean that 72 percent of all children in foster care 
lose their parents. It seems to me that many child advocates have 
lost sight of the long-term results for their clients when we have the 
phenomenon of so many children aging out of foster care. 

I had a client a few years ago who entered prison while in her 
teens, who was there because she had developed a drug problem 
while in foster care. She was about 21 and she was losing her three-
year-old. She and her three siblings had been removed from her 
mother when she was 13. But there was arguably no risk at all to 
her and her siblings at the point when they were removed. I was 
talking to her about services that she got as a teen when she devel-
oped a drug problem and how could those services be improved. 
And I said to her stupidly, “What did you need?” And she looked at 
me and said, “I needed my mother.”

So as we’re seeing children whose adoptions have failed, chil-
dren whose adoptive parents have died because they were so el-
derly, children who have aged out of the system who are searching 
for their parents, children who go home when they’re not legally 
supposed to, what we need is a movement, we need a change in 
political will.
lEVINE It’s impossible to consider our roles as children’s advo-
cates without considering the political and reputational, almost 
cultural, incentives and disincentives at work here. We talk about 
the need for a movement or a different narrative. The violence of 
family dissolution is a much quieter violence and does not make 
the front page of the New York Post.

It strikes me that all the actors in these systems share the blame 
here. I’ve never seen a child-welfare system issue a press release 

saying, ‘We preserved or reuni-
fied X families last year.’ Every 
year, there’s a spate of stories 
like that regarding adoption, as 
well there should be. But half 
the story gets omitted from the 
public discussion. 

And because of the political  
risks, I hypothesize that many 
judges are part of this, that 
there’s a powerful, unconscious 
fear of finding themselves in 
Rupert Murdoch’s crosshairs.
SPINaK Both Marty and I 
have used Peggy’s early work 
about judges being risk averse 
and not feeling the urgency of 
what’s happening to these chil-
dren and families but rather 
taking the “safer course” [see 
below] in their decisions to re-
move children from their par-
ents rather than recognize the 
trauma of removal itself. The 
New York Court of Appeals 
has recently rejected the “safer 
course” doctrine in Nicholson. 
Karen said her job is to repre-

sent the legal interests of her clients in court. How does Nichol-
son’s rejection of the “safer course” doctrine affect how lawyers 
for children represent their client’s legal interests? 
FrEEDMaN How it matters is borne out by the statistics. If you 
look at what happened following the Nixzmary Brown case, the 

The “Safer Course” doctrine is a justification used to place a child in fos-
ter care pending the full fact-finding hearing on alleged abuse or neglect 
whenever there is reason to doubt that the child would be safe if permitted 
to remain at home.

Nicholson: Parents whose children had been removed from their homes by 
the NYC Administration for Children’s Services (ACS) filed suit charging 
that the ACS as a matter of policy removed children from mothers who 
were victims of domestic violence solely because they “allowed” their chil-
dren to witness the abuse. In 2004, the New York Court of Appeals ruled 
that these removals violated New York law and also criticized and rejected 
the “safer course” doctrine that lower courts had been applying to remove 
a child in the absence of evidence of imminent danger to the children. 

Seven-year-old Nixzmary Brown was brutally beaten to death in January 
2006. Her stepfather and mother were charged with murder. ACS had been 
called twice to investigate the family, beginning in May 2005. At the time of 
Nixzmary’s death, ACS had an open investigation on her case.

46  THE LAW SCHOOL



AUTUMN 2007  47

numbers of reported incidents of abuse went way up; the courts 
were flooded with cases, and yet the numbers of children in fos-
ter care did not rise over the past year the way they have in re-
sponse to many other similar situations. Children and families 
in crisis were offered supervision and services and children in 
care continued to be returned home. That’s a unique situation in 
the history of New York child welfare. When the courts, ACS, and 
family and child advocates adhere to the law and the evidence, 
we can keep the numbers of children in care down, without risk-
ing their safety.

One of the things that Marty’s babies-in-the-stream parable 
makes us think about as child advocates is that we can’t just be 
the ones pulling the kids out of the stream. Yet somebody still 
needs to stand there and try to keep them from drowning. I  
don’t feel any shame in doing 
that as long as I am mindful of 
the fact that I have to go up to 
the top of the stream as well. 
That is why I think that the 
most effective impact litigation 
comes from a collaboration be-
tween child advocates who are 
working on a daily basis repre-
senting individual clients and 
policy-directed organizations 
like Children’s Rights, or the 
Juvenile Rights Division’s Spe-
cial Litigation Unit, with whom 
we have worked on class-action 
cases like Nicholson.

Now, under Marty’s the-
ory, we had no business in the 
Nicholson case. Yet the fact that 
child advocates were also argu-
ing the injustice of taking chil-
dren from a mother who was 
a victim of domestic violence 
made a difference in that case. 
The children, after all, are the 
ones who are being taken into 
state custody. In the same way 
that Marty feels they need an 
advocate if they’re being incarcerated by the state, I am abso-
lutely convinced they need an advocate if they’re being taken into 
what’s called protective custody by the state.

 So I have a hard time when the bottom line is that it’s the child 
advocates who are aiding the state in a process that all of us who 
try to be honest about our work find offensive.
GuGGENhEIM It’s nice to say that children’s lawyers need 
also to go upstream. But they can’t. They are mired in the muck. 
That’s not a criticism of the lawyers. It’s the reality of where they 
are obliged to turn their attention—to the courtroom and the de-
tails of their clients’ individual cases. But this virtually exclusive 
focus on individual cases comes at a huge cost—the loss of an  
entire generation of caring professionals who get trapped into  
doing work into which the state wants to trap them. 

Moreover, Karen, the real picture of children’s lawyers’ per-
formance in regards to Nicholson is considerably less rosy than 
you suggest. Children’s lawyers were silent through the 40 years 
of the pre-Nicholson behavior. I’ve never said that children’s 
lawyers had no business in Nicholson. It remains the case, how-
ever, that they defended and supported the removal of children 

from parents on a routine basis. There never was an appeal pros-
ecuted by a child’s lawyer for a wrongful removal. When the 
Nicholson case got to federal court, for the first time, the chil-
dren’s bar was freed to take a position outside of the constraints 
of what happens in Family Court, where if you don’t support the 
agency, your reputation and ability to be a forceful advocate is 
adversely affected.
FrEEDMaN I have to take issue with that, because the fact that 
someone else originated an action in federal court does not mean 
that in Family Court there weren’t hundreds of cases where law 
guardians were arguing against the agency in favor of individual 
children going back to a mother or a father who was a victim of 
domestic violence and posed no risk of harm to the child. That 
was going on all the time. And there most certainly were appeals 

prosecuted on behalf of chil-
dren wrongfully removed.
rYaN To Karen’s point that in 
the stream parable, we need to 
pick the babies out of the wa-
ter and still retain the capacity 
to work upstream to prevent 
child abuse or neglect. The fed-
eral government has made this 
very hard. The country invests 
disproportionately to subsi-
dize two types of activities in 
the modern child-welfare sys-
tem: the removal of very poor 
children from their families, 
and, through a bonus system, 
achievement of permanence 
through adoption—not in fam-
ily preservation, not in family 
reunification and family sup-
port work, but through adop-
tion. Each year, our law schools 
and social-work schools are 
graduating thousands of com-
mitted, genuine people who 
want to make a difference in the 
world. And where are they go-
ing? They’re going downstream 

because that’s where the money, processes and infrastructure live.
The challenge is to build an infrastructure, a scaffolding if 

you will, that gives people meaningful opportunities to fight the 
causes of child abuse and neglect upstream. For the most part, we 
don’t have that today.
GuGGENhEIM This diversion of resources is the most perni-
cious feature of our child-rescue focus that law schools in partic-
ular have taken very seriously. Not only do most law schools that 
have a clinical program in child welfare choose to represent the 
children, but schools have celebrated programs for graduating 
children’s lawyers. These lawyers, almost to a person, care deeply 
about the inequalities in American society. But we’ve lost them to 
the work that they’re now obliged to do, as Kevin just explained. 
DaVIS I want to start by just saying how much I admire Lawyers 
for Children and Karen’s work. That should not go without saying.
FrEEDMaN Now my defenses should be up.
DaVIS No, they shouldn’t. Just a few things: First, there are very 
strong cognitive biases against doing what we all agree is the right 
thing in Family Court. We respond more strongly to risks asso-
ciated with leaving children in their homes than we do to risks  

BaBIES IN ThE STrEaM: a ParaBlE 

a 
man visiting a small town notices a 
lot of activity on the street. He goes 
over to the stream that runs through 
town to find scores of people work-

ing furiously. Babies are floating downstream 
and the townspeople are pulling them out of 
the water. The stranger learns that the towns-
people have been at this process day and night. 
He is asked to join them but refuses, and the 
townspeople become indignant.

“How can you not help us in this crisis?” they 
ask. “Don’t you have any compassion? Don’t 
you care?”

The stranger answers quietly, but emphati-
cally. “You can continue to pick up these babies 
all you like. But it strikes me that your efforts 
are ultimately inadequate. Obviously, some-
body keeps putting these babies in the stream. 
I’m going to go upstream, find the source, and 
put an end to it once and for all.”
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associated with separating children from their families. So on 
that account, I worry that it’s not enough for the Court of Appeals 
to say that “safer course” is not the answer.

I worry about it in another respect. One of the things that was so 
uncomfortable for me as a Family Court judge was how lawless the 
place is. Part of it is that so much is resolved in conferences among 
the lawyers and the judge. So much is settled. So much is about, as 
I recall hearing in the midst of a very difficult case, making every-
body comfortable. But even when things are litigated, the domi-
nant ethos in that court was that social workers, lawyers, judges 
felt that what they really needed to do was what they thought was 
right for this child, and if the law got in the way to fudge it. I can’t 
think of a context in which law mattered less in my career. 

The third thing is resources. Parents are pathetically repre-
sented. People barely conscious were standing before me rep-
resenting parents. So at minimum, we need to find a way to put 
some resources behind the representation of families.
FrEEDMaN The question of lawlessness in the Family Court is 
a critical issue. In Marty’s article, he suggested that the outcome 
In the Matter of Jennifer G. might have been different if the law 
guardian’s position had simply been articulated differently. He 
suggested that the law guardian should have said that there was 
insufficient risk of any danger to the children to warrant their 
removal. I would argue that’s not the right formulation because 
there’s a critical lawyering element missing. 

What the attorney should have said was that there was insuf-
ficient evidence of risk to warrant removal. And if the lawyers in 
Family Court can keep to the law and talk about the weight of the 
evidence in support of keeping a child in their home or having 
them removed, we’re going to have a much better system than we 
have now. But we have to keep reminding ourselves, whether we 
are attorneys for the parents or for the children, that this is an evi-
dence-based system. This is a legal system.  
TrIllIN I’m wondering if there isn’t a role for individual chil-
dren’s lawyers in exactly the type of change that we’re all advo-
cating. My voice as the children’s advocate talking about family  
preservation and family reunification is different. It’s seen dif-
ferently by the court than the parents’ attorney. And I don’t think 
we necessarily would have the same result, even if my not being 
there would give the parents’ attorney a few extra dollars an hour.

It’s different for me to bring forward the individual right of the 
child to be in their family, and if they can’t be with their parents, 
then to be with relatives and to be in a situation that’s more likely 
to return them to their family. To be able to talk about that either 
from the perspective of my client’s stated interest—as with my 
older clients—or with very young clients trying not to substitute 
judgment but to base their legal interest on basic objective prin-
ciples, such as their right to be with their family, individual at-
torneys for children can play a forceful role in individual cases in 
keeping families together.
rYaN Marty’s idea of having fitness hearings early in the course 
of a case to determine whether or not parents can continue to 
speak on behalf of their children is a good one. Frankly, it would 
reflect what’s normative in modern child welfare, which is that 

the majority of children in out-of-home placement return home 
to their families and many are in out-of-home placement for rea-
sons other than serious abuse. 
SPINaK Family Court has been given greater responsibility for 
monitoring the child-welfare system. And one of the end results is 
we don’t get to fitness hearings quickly because the court is over-
whelmed with its monitoring responsibilities. It takes five and a 
half months on average in Brooklyn right now to reach fact-finding 
in a child protection case, when it should be no more than 30 days.

So what does it mean that we are all kind of complicit in think-
ing this is okay? I mean the lack of urgency, the sense that this is 
the way it works, accepting both on a federal and state level that 
the resources are going to go for placement and adoption and not 
for family preservation. 
lEVINE On grounds of both principle and pragmatism, lawyer-
ing should be improved across the board. You get better, more 
just results if all parties have excellent representation. As a law-
yer for children or the state, this might be a bit of a pain. But your 
client is better served. As we all know, children’s lawyers have 
the juice, politically and culturally. I wonder if there might be 
a project we could come together around—the bar, the bench, 
academia, and all who can claim the societal mantle of child ad-
vocate—toward the end of equalizing the resources available to 
counsel for all parties.

The current disparities here are staggering. As Marty has  
reported, a couple of years ago New York City spent about $24  
million on lawyers for children, and about $11 million for lawyers 
for parents, including experts’ fees. That’s not a fair fight in indi-
vidual cases. And parents’ lawyers cannot solve this. They’re the 
only people on earth with less political juice than criminal defense 
lawyers. And they’re in a much more vulnerable position. Win-
ning their cases can put parents’ lawyers at risk reputationally.
STaCEY PlaTT In addition to equalizing representation, which 
is critically important, we also need to reclaim some of the rhet-
oric around children and families. In Chicago, there is a dedi-
cated office that represents parents in child-protection disputes. 
They’re not blamed when they win their cases, but they aren’t 
considered the noble civil rights workers they are. Parent repre-
sentation is not the glamorous job that law students and young 
lawyers pursue. 

 If we can help young lawyers understand that termination of 
parental rights is, as other advocates have said, a death penalty 
for families, and that children in the system are suffering, that 
will help in the struggle for family defense. Having a dedicated 
office in and of itself is not enough. 
SPINaK Let’s expand beyond law school to the role of the social-
work schools, too, because we’re turning out generations not only 
of lawyers, but of social workers. How does the social-work pro-
fession embrace this idea that children are part of families and 
that we should be worried about families? 
alMa CarTEN Marty outlines very well that from the very ear-
liest years in our history of child-welfare services, we’ve focused 
on rescuing children and punishing families. We are moving 
away from this now. For example, policy reforms like the Adop-
tions Asistance and Child Welfare Reform Act of 1980, and the 1996 
Adoptions and Safe Families Act recognize that children need 
stable permanent attachments to families. These laws encourage 
the use of family-support services to preserve biological families, 
prevent out-of-home placement of children in the first instance, 
support early reunification of children for whom placement was 
necessary, and speedy adoption of those for whom return to their 
own homes is not an option.

In re Jennifer G.: In 1984 and 1985, an appellate court twice reversed a trial 
judge for granting a mother’s requests for the return of her children. The 
children had been placed into foster care after a school principal notified 
authorities that they appeared to have been abused. On the first appeal, 
the appellate court declared that the “safer course” was to keep the chil-
dren in foster care until a clear determination of abuse or neglect could 
be made. On the second appeal, the court removed the trial judge and the 
children’s lawyer, both of whom supported the return of the children, and 
specifically rebuked the children’s lawyer for the position he took.
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rYaN There’s an interesting disconnect emerging in the United 
States between the operations of the best-functioning child- 
welfare systems and the legal processes that monitor families 
when children are placed in foster care. The positive outcomes for 
children and families that have been achieved in places like Ala-
bama and Utah have increasingly occurred through the work of 
family teams, where from the outset of the engagement the public 
agencies are working with families collaboratively. It is almost al-
ways safe and appropriate to do so.

If this becomes more common, as I hope it will in the next few 
years, public systems will be embracing and implementing a social-
work process of engagement, collaboration and teamwork with 
families and their natural supports. But we will have a legal pro-
cess of adversity. That disconnect is bound to cause some problems 
for the social work, which is the 
heart of the exercise. And we 
will have to rethink aspects of 
the legal process in short order. 
CarTEN Social work has a long 
tradition of interdisciplinary 
collaboration. We often prac-
tice in host settings, working 
in partnership with teachers, 
physicians and attorneys. And 
we have had a strong tradition 
of advocacy for clients, social 
justice, and improving the op-
erations of systems that serve 
as barriers to client access to 
services. We at the schools of 
social work may need to rein-
force this tradition; since about 
1980 there has been a growing 
preference in the profession for 
clinical social work which has 
diminished our presence in 
those areas of practice that fo-
cus on client advocacy, system 
change and reforms. 

I’m doing a program now 
with immigrant families. I’ve 
been very cautious that the sta-
tus of immigration does not pathologize parental behavior. We in 
schools of social work may need to work harder in educating the 
new generation of professionals about the important role of activ-
ism in working with families in need of child-welfare services.
DaVIS I can’t resist tying a couple of things together around the 
idea of rhetoric because you’ve made such a profound point: You 
talk about immigration as a pathologizing label. You talk about 
the absence of a story that resonates with respect for families. 
And Karen made the beautiful point that the very rhetoric in the 
Family Court needs to reflect that it’s a court of law. So if you find 
yourself not talking about evidence but talking about feeling,  
then you need to change your behavior and pay attention to the 
story of why we have constitutional protection of family indepen-
dence and integrity. It’s a deep story. For me, it’s a story that goes 
back to Reconstruction and reflection on why the absence of fam-
ily was what made slavery possible, and why that was connected 
to civil death and connected to the idea of socialization by the 
state—and so a very authoritarian vision of the state.

The message that at the heart of our democracy is the idea that 
children will be socialized by families rather than by the state is a 

message that’s very hard to communicate. But to tap some of the 
richness of that message may offset some of the juice imbalance 
that we’ve been talking about.
SPINaK What is the difference between the role of the child 
protective system in engaging families in a way that may allow 
them to remain whole and get what they need to remain whole, 
and the steps that take them into court? We should not be less 
adversarial in court for purposes of determining whether the 
state should intervene. How do we distinguish between problem-
solving methods before cases come to court and those methods 
once the court intervenes? 
PlaTT One concern about the influx of nonadversarial processes 
into child-welfare cases is the way in which lawyers coopt those 
processes, particularly lawyers who are not trained to conduct or 

manage them in a way that genu-
inely respects families.

Cross-training is wonderful. 
But we should not be blurring 
roles to the extent that the en-
tire process becomes nonadver-
sarial, where everyone has a nice 
discussion and due process con-
cerns take a back seat. Because 
then we have lawyers performing 
functions that we are not trained 
to perform and families not be-
ing empowered in the ways those 
processes were intended to em-
power them.
rYaN I question how empower-
ing these processes are for fam-
ilies. There are real questions 
about the need for and the effi-
cacy of independent attorneys 
for children when their families 
are deemed fit enough to mean-
ingfully participate in a service 
plan designed to achieve safe 
and sustained reunification and 
are working to achieve that plan. 
But then when the forum is the 
court, the parent is in most sys-

tems deemed not fit to speak on behalf of their child. The disso-
nance there is a puzzle.
GuGGENhEIM Jane started us off this morning trying to take 
us away from too-high theory to being on the ground. But the 
answers about how to be a good lawyer on the ground are them-
selves theoretical because Karen’s answer is one that I love and 
would be thrilled to see invoked. But heads would roll if children’s 
lawyers aggressively argued for dismissal of cases when the evi-
dence wasn’t sufficient. If they wouldn’t roll, children’s lawyers 
would rather quickly feel their loss of influence on the court pro-
cess. But it would be a truly wonderful change to contemplate. I 
might even start smiling.

So one answer to the question, “What should children’s law-
yers be doing?” is, as Karen says, basing arguments on the evi-
dence presented instead of assuming that there likely are worse 
facts than have been thus far gathered.

It remains the sad truth that the children’s bar has been com-
plicit with the two great trends in child welfare over the past 
generation: the ease with which children enter foster care and 
the vast increase in the permanent destruction of parent-child  
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relationships. The children’s bar’s complicity has been revealed 
by its silence. There is no lobby of children’s lawyers criticizing 
these trends. Not within the legal arena. Not in the legislative pro-
cess. Not even in public discussion on these issues.
FrEEDMaN There really isn’t all that much disagreement 
around this table. But a lot depends on how we frame the is-
sues. When Kevin was talking about parental fitness to speak 
for a child, it brings me back to something that Marty taught me 
in his class that has stayed with me throughout the years. The 
worst things happen to children when people sit around a table 
just talking about what’s best for them. Whenever lawyers lose 
sight of legal parameters and bring that generalized best inter-
ests rhetoric into the courtroom, we’re courting disaster.

It’s wonderful that we’re using more of a collaborative model 
and more family-based sup-
ports outside of the courthouse. 
That’s where it should be. That’s 
why it’s a good thing that now, 
for the first time, there are more 
families and children receiving 
preventive services in New York 
City than there are children in 
foster care.

But to say that a child’s at-
torney, articulating the child’s 
position, somehow denigrates 
the parent’s right to speak for 
that child is a false premise. Ev-
eryone who walks into the Fam-
ily Court is invoking the child 
and what’s best for the child to 
advance their own position. For 
the judicial system to work, once 
you’re in the courthouse, you’ve 
got to invoke due process. The 
child’s position needs to be out 
there and it can be represented 
most effectively by an attorney 
for the child.
SMITh This brings me to two 
thoughts. One is that even when 
our public-guardian system in  
Chicago is properly critical of foster-care agencies, they’re so 
deeply anti-parent coming into the courtroom that it creates an 
imbalance. And some judges are almost rubber stamps for some 
of those guardian ad litem positions. I’m thinking also about 
the expansion of the use of guardians ad litem outside the child- 
welfare system into the Probate Court and domestic-relations courts.

I’ve never seen a probate judge not take a recommendation 
by a child’s lawyer. A lot of attorneys appointed to represent chil-
dren in Chicago’s Probate Division are volunteer lawyers. If you 
look at the Chicago Volunteer Legal Services Web site’s training 
for those lawyers, one of the things that it says is follow your in-
stincts. Use common sense. It’s as fuzzy as it can get. I don’t see a 
lot of cultural-competency training coming out of that office.

It’s very hard for those of us who are trying to follow the law, 
and certainly for those of us who are trying to overcome some 
pretty strong biases against our clients on the front end, to protect 
not only our clients’ rights but also the rights that their children 
should have to continue their relationship with them.
SPINaK One of the things that we haven’t talked about is child 
participation. A lot of the system would have worked differently 

had children been participating much more. Judges could not 
have gotten away with some of what they got away with if the child 
were actually sitting there listening to this dysfunctional system 
going on. How do you think that might help to improve the way in 
which this court works?
PlaTT I’ve noticed that our child clients are often greeted with 
distance, at times even hostility, when they show up at the court-
house. Nobody really wants them there, in particular when they 
take positions that are unpopular, or that other people believe 
are not in their best interests. At times, we have had to push our-
selves into the courtroom with our clients. But when we get them 
in there, they make a big difference. I’m very much in favor, if they 
want to be there, of young people participating more fully in their 
cases, holding the court system and the advocacy system more 

accountable to their wishes 
and their conceptions of their 
own best interests.
TrIllIN Having the young 
people and also the parents 
in the courtroom does raise 
the level of practice. It reduces 
that informality in people 
who work together every day 
talking about these cases as if 
they’re not about real people. 

I wouldn’t say that the 
young people are unwelcome. 
One time that they’re very wel-
come and everyone is really 
nice to them is at their eman-
cipation hearing. One of our 
judges actually gives them gift 
cards to one of the music stores. 
After all these years of them 
being unheard in the system, 
when they show up to leave the 
system, they get a gift card.

So we need to do a lot better 
than that in terms of involving 
them and making it actually 
meaningful for them. Many 
times my clients choose not to 

come to court after talking to me because for many of them so little 
is happening in their cases in court that it is deeply disappointing 
to them because it doesn’t change what’s happening in their lives.
GuGGENhEIM Children should be in court, not at the fitness 
hearing, but at almost all proceedings afterwards. One of the sad 
truths about child representation, sad particularly for the lawyers 
representing the children, is the frequency with which foster chil-
dren say, I never even knew I had a lawyer.
FrEEDMaN I totally agree. Young people need to be in the 
courtroom. That’s part of what makes it a real judicial process. 
And that’s why many people are afraid of having young people in 
court—because when the child has the same right to be present in 
court as any other party, it reinforces the premise that the family 
court is first and foremost a court of law.

The New York State Bar is currently rewriting the standards for 
representation of children. One revision proposes that we get rid 
of the title “law guardian,” which does a disservice to the practice 
and also perpetuates the idea that if you’re representing a child, 
you’re something less than a real attorney. This can only help 
move us toward the goal of creating a legal system for families 
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and children that allows us to function the way we were trained 
to function in law school—as lawyers. The outcomes will be better 
for children and for families.
CarTEN If we want to empower parents, it’s a good thing for 
children and parents to be present. There are some parents and 
children who are very articulate and able to negotiate well in this 
system. On the other hand, the larger universe of parents com-
ing before the system may not be well informed about court pro-
cedure or familiar with legal language. Most of the principals 
bear little resemblance to them. So it may be a good thought that 
they’re there in court, but it can be intimidating to them.
GuGGENhEIM Well, if we invite them in, we have to make it 
friendly. But a reason they need to be there is to correct the count-
less inaccurate facts which are routinely reported in cases. It is as-
tonishing how commonly reports about children get even the most 
basic facts wrong: They’re in a home for six months. No, they’ve 
been there for three. They like the school they’re in. No, they haven’t 
registered. They’ve just been to the dentist. No, they haven’t. At a 
minimum, children’s presence at hearings will make it more likely 
that we will get the facts straight.
CarTEN Perhaps this means that we should strive to have closer 
communication with staff or social workers who may have that 
information. The push for me is to have more collaboration with 
lawyers because social workers are in a much better position of 
assessing risk. They’re looking at a broader picture. They’re look-
ing at environments and systems within which families operate. 
There needs to be a closer relationship—the court atmosphere is 
so rushed that there’s not enough time for social workers and law-
yers to collaborate.
FrEEDMaN I would like to throw out one more possibility for 
how we could raise the standard of practice in family courts, at 
least in New York City. One of the things that’s always been shock-
ing to me is the idea that a Family Court judge should be ap-
pointed for a 10-year term. Ten years is an unbelievable amount 
of time, especially in the life of a child. It has a lot to do with why 
judges—many, not all—become very complacent in their role, 
why they see time frames differently. There is really no reason why, 
if a judge had a five-year term of appointment, they couldn’t then 
be reappointed if they were doing their job properly. But the fact 
of the matter is, it would give us an opportunity to be mindful that 
we have a court of law where everyone is accountable, the judges, 
too. When a judge is on the bench for 10 years, if their courtroom 
happens to be the courtroom where the rule of law doesn’t apply, 
there is virtually nothing that is done about that. 
DaVIS My anxiety is that the judges who are operating on a due 
process model are those who will not be reappointed. Judicial in-
dependence is a necessary counterweight to the sense of vulner-
ability that you have and the sense of danger that attaches to the 
idea of returning children to their families. 
SPINaK If we think about the way in which our system finances 
what we’re willing to pay for and what we’re not willing to pay for 
in addition to what we think about families, particularly poor 
families and families of color—what do we do up at the beginning 
where the babies are going in? 
DaVIS I’m drawn to this idea of going even further upstream. My 
daughter and I have done some work with the Baby College in the 
Harlem Children’s Zone, which works primarily with families 
that are not yet involved in the child-welfare system. There’s an 
interesting role for lawyers there because they are families very 
much at risk of being investigated. The idea of giving them sup-
port in caring for their children before there ever is a problem is a 
wonderful one. The idea of giving them some tools for fending off 

intervention is a promising one and another place where people 
might work to relieve some of this imbalance of resources. 
rYaN For lawyers, perhaps the way into the problem is to think 
about how the Constitution approaches these questions. Peggy’s 
book [Neglected Stories (Hill and Wang, 1997)] demonstrates the 
centrality of family integrity to the Fourteenth Amendment. For 
social workers, the way in might be to think about how positive 
family outcomes are achieved for and with those families. And it’s 
almost always by working together in a family-centered fashion.

Could we take the resources that exist now in individual rep-
resentation for children and families and augment them with an 
equal commitment to tackle the public-policy questions about fam-
ily preservation, reunification, and public investments for families? 
And then maybe, over time, we’ll create some equilibrium between 
the downstream and the upstream investments. As long as we in-
sist that suspected child abuse and neglect be a prerequisite to aid 
hundreds of thousands of children and their families, we’ll keep 
living downstream and the babies will keep drowning.

Real system change is probably going to take a [political sci-
entist Frances Fox] Piven and [sociologist Richard] Cloward poor 
people’s movement. To change the way we make these invest-
ments—in health care, income security, childcare—we will need 
to see a mobilization and an uprising among poor and politically 
disenfranchised families that today is so elusive.
SPINaK But we’ll also need to use good social science to support 
this movement. It is really striking to read David Fanshel [child 
welfare expert and author of, among many works, Children in Fos-
ter Care: A Longitudinal Investigation (1978), and coauthor of How 
They Fared in Adoption (1971)] from 35 years ago when he says the 
one thing we know is the more visiting that children have with 
their parents, the more likely it is they’re going to go home. And 
yet we still don’t create social-welfare systems that support the re-
lationships of children and parents.
lEVINE We need a subtler and more nuanced political narrative. 
American issues tend to be framed in such Manichean fashion: 
You’re on the side of the angels or you’re the devil. This mani-
fests in this “Who speaks for the child?” question with which we 
started. But it strikes me that we need a vigorous acknowledg-
ment that deeply imperfect and messy families are worthy of cel-
ebration and support—and that in the majority of cases, they’re 
the best possible option available to the children. But we’re in this 
box that politics and the allocation of resources has put us in, in 
which parents’ lawyers are forced, in reality if not doctrinally, to 
meet an impossible standard—that a family needs to be perfect—
to warrant reunification. We need to acknowledge that although 
many families are troubled and complicated, they remain, in 
most cases, deserving of our respect and support.
CarTEN I feel optimistic about the way the system is moving. It’s 
focused on outcomes. It’s focused on accountability. It’s focused 
on prevention. It’s focused on permanency. The child-welfare sys-
tem has been an American tragedy for so many years. But we’re 
moving in a positive direction.
GuGGENhEIM I’m an optimist only in the sense that I am, as 
a student of history, aware of cycles. We are near the end of the 
darkest period in the last 40 years in child welfare and my only 
optimism is that we will rebound from it. We will someday look 
back on this time as a very sorry experiment. We live in a country 
that leads the world in the forcible breakup of families by court 
order. It is a thing we still celebrate. Yet it is to our shame.

At the same time, I do see in the children’s bar today a vigor and 
an excitement for speaking beyond individual cases and talking 
about social justice. So I’m happy to end on that optimistic note. 
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Let me begin with an overall culture question: Now that  
you are at least fourth on everyone’s lists of top law 
schools, you don’t have the same pressure to strive 
and innovate. How do you keep the creativity flowing? 
First of all, if an idea’s really good, we are willing to find a 
way of getting it started right away. In a lot of institutions, 
even wealthy ones, if someone has a good idea, they’ll say, 
we should raise endowment money for this and then launch. 
That’s the norm. But here, for the most part, we have not done 
things this way. For example, we’re spending something like 
$4 million a year on our Loan Repayment Assistance Program;  
it would cost $80 million to endow the program. My hope is that 
we’ll raise that during the course of the campaign, but if we had 
waited to endow it first, that would mean that five, ten years’ worth 
of students would not receive this benefit. We’d rather act while 
the community is excited, otherwise we might miss the moment. 
This was the approach of my predecessor, John Sexton, now NYU’s 
president, and it’s something I’ve followed. It is part of our institu-
tional DNA. We also stave off any sense of complacency by hiring 
faculty who are bubbling with ideas about things they want to do. 

The question is how to transmit this ap-
proach to a whole institution, and make 
sure it’s part of the infrastructure. We’re  
involved now in a strategic planning 
process that is partly focused on for-
malizing some of these values.

 
Speaking of strategy, your faculty 
recruitment has been extremely 
successful. What specialties are 
you aiming to strengthen now? 
We’re not focused on going area by 
area. If you say you’re going to have a 
search in this particular specialty, the 
best person might not be available. 
You’re better off being flexible. Since 
I started, we’ve added 19 full-time 
members to the faculty—two clini-
cal, 17 academic, 11 women and eight 
men—and it’s a spectacular group. 

(Please see the timeline on page 54, which shows these faculty  
arrivals.) I’m really proud of each of them. I pay a lot of attention to 

natural turning points, like when the people we want have 
kids getting ready to go to college. Or, on the other side, peo-
ple often want to move before their kids start kindergarten. 
In the lateral market (as opposed to the entry-level), almost 
all the hiring gets done after people have been visiting for a 
semester or a year—fortunately, that immersion works well 
for us. Since NYU Law is a terrific place to be, the more time 
a potential colleague spends here, the more likely he or she 
will want to be here permanently.

 
Why is there so much competition right now for legal scholars?  
It’s a good question. This is actually a very good time for legal 
scholars; very good work is being done. There are terrifically strong 
people coming into the market and there are a number of institu-
tions trying to be as good as they can be, and in order to make sig-
nificant strides, you have to be in the lateral market on a regular 
basis, even if you do some entry-level hiring as well. We’ve done 
extremely well in this competition. 

How can you leverage the Law School’s location more aggres-
sively—both to attract new faculty and to add to the vitality 
of the student experience? There are faculty members in other 
places who might think it’s daunting to raise kids in the city, but 
I’m a big fan of it. My wife, Vicki Been, is on the faculty here, we 
have two kids, and we live six blocks from Van Hall in the West 
Village. For new hires, we can help with housing, provide in-house 
expertise about schools, and help make connections for spouses 
looking for new jobs. We spend a lot of time and energy on making 
this work for the whole family.

In terms of campus life, being in the city is a huge substantive 
advantage because leaders in every field are based here, or have 
reason to pass through. In just one week last year, we had a major 
speech by Louise Arbour, the U.N. High Commissioner for Human 
Rights, Archbishop Desmond Tutu shared some powerful stories, 
and Justice Ruth Bader Ginsburg joined the the 10th anniversary 
celebration of the Brennan Center. 

In terms of curriculum, we’re now creating transaction-based 
courses in a number of different areas that we will offer to at least 
half our students every year. A full-time faculty member will apply 
the theoretical construct, and then every week, the principal in an 
important deal being analyzed will come and present—and we’ll 
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’02
’03

RicHaRd ReveSz  

succeeds JoHN SextoN , 
now president of NYU,  
as the 14th dean of the 
Law School.

Hired: RacHeL  

BaRkoW examines  
the theory of adminis-
trative law and its inter-
play with the criminal 
justice system— 
specifically how 
sentencing is 
meted out.

Hired: deBoRaH  

MaLaMud examines 
the working middle class 
in America, and how 
historic initiatives such 
as the New Deal and 
the Civil Rights 
Act have 
affected its 
status.

vaNdeRBiLt HaLL  

gets a $22 million 
face lift: The library 
is renovated, faculty 
offices are outfitted 
with new lights and 
carpeting, and students 
keep their cool with 
new A/C.

Dignitaries like former 
U.N. Secretary-General 
Kofi Annan and Domini-

can Republic President  
Leonel Fernández  
join alumni to cel-
ebrate the 10tH  

aNNiveRSaRy 

of tHe HauSeR 

GLoBaL LaW 

ScHooL PRoGRaM .

Hired: keviN daviS  

is a prolific writer and  
a self-described “cau-
tious optimist” whose 
teaching illuminates how 
the law should positively 
affect business transac-
tions, especially 
in developing 
nations.

Hired: daNieL 

HuLSeBoScH , a histo-
rian and constitutional 
scholar, is fascinated by 
New York. His book, 
Constituting Empire, 
explains the city’s early 

role in con-
stitutionalism 
and imperial 
expansion.

The Law School’s  
LoaN RePayMeNt  

aSSiStaNce PRo-

GRaM repays a 
whopping $3.7 million 
of student debt to 416 
graduates who choose 
public service work.

Hired: RodeRick HiLLS 

cherry-picks from every 
corner of the U.S. legal 
structure to satisfy his 
research interests: 
from state and 
federal govern-
ment to land use 
regulation, consti-
tutional law to 
education.

Justice Sandra Day 
O’Connor and Professor 
Oscar Chase inaugurate 
the dWiGHt d.  

oPPeRMaN iNStitute 

of JudiciaL adMiN-

iStRatioN with a 
conversation on the 
importance of an inde-

pendent judiciary.

Hired: SMita NaRuLa

has shed light on 
caste discrimination, 
HIV/AIDS abuses, 
religious marginal-
ization and state- 
sanctioned massacre 
in her work as a  
human-rights  
advocate and 
clinician.

The Law School offers  
a NeW duaL-deGRee 

PRoGRaM with the 
National University 
of Singapore Faculty 
of Law, focusing on 
global economics,  

trade law 
and human 
rights.

Hired: fLoReNcia 

MaRotta- 

WuRGLeR ’01 is  
pioneering deeper 
study of the latest 
phase of American 

commerce: the online 
market and its legal 
interplay with contracts, 
buyers and sellers.

During the Hauser  
Global Law School’s 
first tRaNSatLaNtic 

diaLoGue at La Pietra, 
the constitutional future 
of Europe is debated 
by, among other invited 
guests, Supreme Court 
Justices Breyer, Ginsburg,  
Kennedy, O’Connor  
and Thomas.

Thanks to a matching 
gift from Jerome Kern 
’60, the Root-tiLdeN-

keRN ScHoLaRSHiP 

PRoGRaM expands 
from 12 to 20 stu-
dents who receive 
full tuition—a first in 
over two decades—to 
prepare for careers that 
serve the public interest.

Hired: SaMueL  

iSSacHaRoff is 
primarily interested 
in procedure and 
constitutional law, 
but earned his place 
in the American 
Academy of Arts 
and Sciences in 
part for his work in 
employment law.

Hired: StePHeN  

cHoi has cemented  
his expert status in the 
areas of securities regu-
lation, securities class-
action empirical studies 

and the 
judiciary.

The Nyu LeSteR  

PoLLack ceNteR  

foR LaW & BuSiNeSS  
is dedicated with a 
keynote by former 
Federal Reserve Board 
Chairman Paul Volcker. 
Interdisciplinary inter-
est is compounded by 
the year-old Journal  

of law & Business .

Hired: JeNNifeR aRLeN 

focuses on corporate 
governance and torts, 

and how 
they affect 
our lives; 
her work 
demonstrates 
that compa-
nies can curb 

consumer risk without 
reducing profits.

’03
’04

BEYOND THE LAw
fuRMaN HaLL  

opens to fanfare  
on January 22, 2004,  
demonstrating NYU 
Law’s faith in New  
York City’s resilience;  
Furman was the city’s 
first large-scale project 
to break ground after 

the September 11 
attacks.

During a four-week 

SuMMeR tRiP 

tHRouGH aSia ,  
Professor Jerome  
Cohen and Dean 
Revesz and his family 
meet alumni living 

and working in Tokyo, 
Shanghai, Taipei and 
Beijing.



’05
’06

Public-interest 

grants help those  
who want to make a 
difference. Funding is 
guaranteed for any J.D. 
student who takes a 
public service summer 
internship.

The Center on Law  
and Security hosts its 
first global terror-

ism conference at  
La Pietra to facilitate 
communication 
between government 
officials, intel-
ligence agencies, 
journalists and 
academics.

Hired: lily  

batchelder  

puts a face on the  
numbers. Her  
unique approach  
analyzes the tax  
system as a tool  
to improve social  
policy and  
redistribute  
resources. 

Hired: cristina 

 rodríguez is a 
leader in the field 
of language rights. 
Her scholarship  

concerns immigra-
tion, multilin-
gualism and 
their inter-
twined effect 
on American 
democracy.

NYU’s academic environ-
ment is further diversified 
by the NYU JoUrNal of 

law & libertY, founded 
to promote classical 
liberal legal scholar-

ship. Richard  
Epstein delivers 
the journal’s 
inaugural Hayek 
Lecture.

A memorial foun-

tain honoring the lives 
of six alumni lost on 
September 11, 2001, is 

unveiled in the 
courtyard of 
Vanderbilt Hall.

The center on law 

and security is 
established to develop 
multipronged, coop-
erative international 
approaches to combat-
ing terrorism, while 
preserving civil liberties.

The faculty on  

the road Program 
gets moving, connecting 
far-flung alumni, from 
Buenos Aires to Tokyo, 
to the Law School 
through visits and  
local lectures.

Hired: katrina 

wyman is writing  
a series of case 
studies about 
international and 
domestic environ-
mental standards, 
and why the U.S.  
has led the way in 
leveraging markets  
to regulate pollution.

The dean’s strategic  

council is formed, and  
sets priorities to pave the 
way for an ambitious  
Capital Campaign.

dr. mohamed  

elbaradei (LL.M. ’71, 
J.S.D. ’74) is awarded the  
Doctor of Laws degree 

by NYU. The follow-
ing year he shares 
the Nobel Peace 
Prize with the 

IAEA, the nuclear 
watchdog group 
he heads.

Hired: oren bar-gill

loves numbers and 
how they relate to the 
law. His unconventional 
ideas—like, inventors 
should eschew broad IP 
protections 
for narrower 
ones—pres-
age economic 
trends.

Hired: cynthia  

estlund has written  
on the relationship 
between the workplace 
and democracy; she 
focuses her research 
on unions and asks 
compelling questions 
about the barriers 
that prevent reform-
ing labor law.

The caPital  

camPaign to raise 
$400 million for scholar-
ships, student loan 
repayment and faculty 
resources launches 
during a gala at the New 
York Public Library.

Transactional Learning:  
The leadershiP  

Program in law 

and business does 
for business careers 
what clinics do for legal 
practice. J.D.s can now 
hone their legal educa-
tion with a business- 
oriented curriculum.

The strategic  

Planning initiative  

gets underway, gather-
ing ideas from faculty, 
students, alumni and 

administrators 
so that the 
Law School’s 
pace-setting 
trajectory is 
ensured.

In 2007, troy mckenzie ’00, 
a specialist in bankruptcy law, 
and catherine sharkey,  
a leader in torts, join the 
full-time faculty. Read their 
profiles, and others, starting 
on page 66.

Hired: margaret  

satterthwaite ’99  
is a clinician who ex- 
poses the practices  
of extraordinary ren- 
dition and enforced  
disappearances, and  
investigates human  
rights violations  
relating to extreme  
poverty.

Hired: Jeremy  

waldron is a leading 
political and legal phi-
losopher whose work 

addresses property 
rights, judicial review, 
torture and, recently, 
the role of foreign 

law in the 
Supreme 
Court.

’04
’05

’06
’07

The furman  

academic Program  
launches, preparing 
exceptional scholars 
for the highly competi-
tive teaching job market 
and careers in legal 
academia. 

The anbryce schol-

arshiP Program 
reaches its target size in 
welcoming its first class 
of nine outstanding stu-
dents who are the first in 
their families to pursue 
an advanced degree.  
 
Jason Washington ’07, 
now a Kirkland & Ellis 
associate 

COMING THIS FALL

Revesz’s accomplishments as dean range from dazzling new faculty hires to increased  
funding for students, and from brick-and-mortar improvements at home to academic  
expansion around the globe.
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use new cases each year. We’ve designed an innovative business 
ethics curriculum in collaboration with the Stern School of Busi-
ness. These courses will do for students interested in business and 
in corporate transactional careers what the clinics have done for 
those interested in litigation careers. It’s almost impossible to cre-
ate these kinds of partnerships anywhere other than in New York. 
Weekly, I also bring in successful alumni who are doing some-
thing other than practicing law in a traditional setting for intimate 
conversations with groups of students. It’s eye-opening for the  
students to see a path to becoming a major real estate developer, or 
the president of a football team, or a hedge fund manager. Finally, 
our faculty in the international area works closely with the United  
Nations and the Council on Foreign Relations.

the law school—and you—have been responsible for many 
financial-aid innovations. do you plan to expand the range of 
assistance you provide going forward? Yes. I’m a big believer in 
education as an avenue for opportunity, partly because it connects 
with my own history of coming to the United States from Argentina. 
Our capital campaign will support the initiatives that will ensure 
that the Law School is always a place of opportunity. Students who 
take summer jobs that are public service-oriented are guaranteed 
financial assistance. Today, we’re looking at not only the need com-
ing in, but need going out, primarily in connection with public-ser-
vice jobs. When I became dean, I expanded the Loan Repayment 
Assistance Program so that someone who takes a public-service job 
and stays with it for ten years has his or her whole debt burden paid 
by the Law School. We’re also focused on setting up funds for post-
graduate fellowships with public-service employers. We’re creating 
funding vehicles so people can go to leading organizations with  
financial support from us, getting them started in their careers. 

several of your centers, like the center on law and security, 
are really shaping the public debate in certain areas. how do 
these centers contribute to the intellectual life of the law 
school and its place in the larger society? I see the centers as a 
way of amplifying the voice of the faculty in the public discourse. 
We are also working to make the centers more relevant to students 
by involving them in the research or getting them involved with pre-
paring and arguing cases that stem from the centers’ activities.

you’ve been busy with curriculum reform. are you planning 
more changes? We’ve done four major rounds of curriculum re-
form since I started as dean. I see the whole Law School as a work in 
progress, and I think that’s actually what makes it exciting: We’re 
not self-satisfied. We led the way going back more than 20 years 
to the transformation of law school curricula, especially when it 
comes to the first year. Students need to understand institutions 
and government—not just the courts, but administrative agen-
cies, too. So we introduced the Administrative and Regulatory 
State class for the spring term of the 1L year, and also introduced 
at least one smaller class for each first-year section. We have a set 
of first-year electives now, motivated by students who made it clear 
that they wanted to take International Law in the first year, in part 
to prepare for summer internships overseas, but after some discus-
sion it became clear that there was a need to include other choices, 
too. So Property, Corporations, Constitutional Law, Taxation and 
International Law are now offered, and that started with the Class 
of 2009. It’s good for students to be able to start exploring areas 
of our enormously deep curriculum sooner, so that they can take 
full advantage of that richness, and it also makes it easier for them 
to write their law journal notes, or large papers, in their second 

year. We will continue to reexamine the curriculum, especially the  
interaction between the first-year and upper-year courses. 

 
you mentioned that you have an overall strategic planning 
process under way. will that help you consider these sorts of 
changes, and direct the flow of ideas? Yes. We had a terrific re-
treat in early December. We got together trustees and alumni, ad-
ministrators, students and faculty to talk about these sets of issues. 
There was a consensus that we should focus on preparing lawyers 
for leadership careers as problem-solvers and high-level advisers 
in a fast-changing, global, legal and business environment. We 
also want to encourage them to be leaders in civic life, in part by 
leveraging our unique public interest culture. We discussed ways 
to foster cross-fertilization across disciplines and areas of law, and 
everyone agreed that our New York location provides enormous 
opportunities, both for our current students and faculty, and in 
terms of attracting the best people to study and teach. 

many of your newest female alumni are working at big firms, 
but women a few years out leave firms at a worrisome rate. 
can law schools help ameliorate this? Recently, I gathered a 
group of alumni who are presiding partners at major law firms to-
gether with NYU graduates for a conversation around these issues. 
The first large law firm that does a good job fixing this problem is 
going to have a huge comparative advantage, because there’s enor-
mous talent out there, so this would be a good business decision. I 
was on a panel a few years ago with a hiring partner at one of the 
major law firms here, and he was very proud that half his first-year 
associates were women. He was looking forward to the time when 
they would have the first class of partners that was half women, 
and I said, That’ll never happen unless you restructure the way 
your firm operates. I asked this partner, Could you imagine law-
yers having dinner with their families and working after dinner? 
He said no. I predict that will change, and I’d like to help in that 
process. Huge talent is being left on the table. That’s one reason I’m 
interested in having students see all other career options: so that 
even if they go to a firm, and that might be a very good decision to 
make, they know there are ways one can make transitions. 

speaking of transitions, so far you have managed to continue your 
academic work while serving as dean. do you plan to keep it up?   
Absolutely.  I think I have a distinctive perspective on some issues  
that shouldn’t be put on hold for however long I do this job. For 
example, the world has split into people who are fans of cost- 
benefit analysis and against serious environmental regulation, and 
people who just knock down cost-benefit analysis. But it’s coun-
terproductive to just say this type of analysis is evil and that we 
shouldn’t be trading other goals against the environment, unless 
one is prepared to go to zero contaminants, which no one is. So 
you have to decide where you draw the line. I just finished writing 
a book about this called Retaking Rationality: Using Cost-Benefit 
Analysis To Defend the Environment and Protect Public Health, co-
authored with a former student of mine, Michael Livermore ’06.  
My next project is an article tentatively entitled “Climate Change 
and Future Generations.” I also teach a four-credit environmental 
law course every fall; it’s important for me to be able to have some 
kind of normal professor-to-student relationship. So, through my 
academic work, I’m preserving a path to my post-deanship time 
on the NYU School of Law faculty. 

Kelley Holland, a former editor at Business Week and at the New 
York Times, now writes a management column for the Times.
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NYU’s Center for the Study of Central Banks and the 
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 Corporate Top 10
 Includes NYU Two 

stephen choi and marcel kahan wrote 
or cowrote three of Corporate Practice Com-
mentator’s top 10 corporate and securities 
law articles of 2006. 

Two of the best were by Kahan, George 
T. Lowy Professor of Law. “The Demand for 
Corporate Law: Statutory Flexibility, Judi-
cial Quality or Takeover Protection?” shows 
that when companies based in states with 
flexible corporate laws go public, they are 
more likely to incorporate in their home 
state than in Delaware. “Symbiotic Feder-
alism and the Structure of Corporate Law” 
(with Edward Rock) looks at the ramifica-
tions of federal corporate laws that preempt 
those of Delaware. In March, Kahan and 
Rock also won the 2007 De Brauw Black-
stone Westbroek Law Prize from the Euro-
pean Corporate Governance Institute for a 
forthcoming article on hedge funds.

“Do Institutions Matter?” cowritten 
by Choi, who is the Murray and Kathleen 
Bring Professor of Law, examines the extent 
to which, under a presumption by Congress 
in passing the Private Securities Litigation 
Reform Act of 1995, institutional investors 
assume lead plaintiff status and ensure that 
counsel pursues claims in securities class- 
action cases. “The article is one of the first 
to provide empirical evidence on the im-
pact of the lead plaintiff provision,” says 
Choi. “It’s great to get this recognition.” 

Faculty News & Events

 S
amuel issacharoff, the bonnie 
and Richard Reiss Professor of Con- 
stitutional Law, delivered his inaugu- 

ral lecture, “Fragile Democracies: Elections 
and the Rise of Extremist Parties,” on 
October 30, 2006. He reminded the audi-
ence of the violent riots and outraged 
calls for censorship that had erupted 

the year before when the conservative 
Danish newspaper Jyllands-Posten pub-
lished cartoons depicting the prophet 
Muhammad in an unflattering light, and  
then asked them all to imagine that 
something else had happened: What if,  
instead, the protesters had formed a 
political party and fomented a movement 
meant to wreak havoc from the inside out? 

“There is a haunting quote from the Nazi 
Joseph Goebbels that puts this abso-
lutely perfectly,” said Issacharoff: “‘This 
will always remain one of the best jokes 
of democracy—that it gave its deadly 
enemies the means by which it was 
destroyed.’” Therefore, Issacharoff noted, 
in order for democracies to thrive, a shift 
from absolute protection of free speech 
is sometimes necessary; oversight bodies 
need to judge whether a group’s political 
viewpoints (and actions) are truly dan-
gerous or not. He also argued that admin-
istrative measures taken by agencies in 

order to shut down malevolent groups 
are essential to a democracy’s well-being. 
Issacharoff was careful to make a distinc-
tion between American democracy, where 
the criminal-justice system is the mech-
anism used to deal with spoilers, and 
other nations, where the brakes have a 
much better chance, because of the use of  

proportional representation, to  
become part of the govern-
ment’s infrastructure. “Most 
countries do not use the crimi-
nal code as the primary regu-
lator of the political process,” 
Issacharoff said, mentioning 
Germany, Russia and Turkey, 
where constitutional amend-
ments disallow fascism, com-
munism and sectarian rule.

As he wrapped up, Issacha-
roff, who was born in Argen-
tina, raised in the United States 
and is Jewish, joked that his 
own prospects in the demo-
cratic process had been short- 
circuited: The Argentinean  

constitution prohibits any non-Catholic 
from being the chief executive, and in 
America, the commander in chief must be 
native-born. “Sometimes,” Issacharoff la-
mented, “you can’t catch a break.” 

�Issacharoff, center, with trustee Bonnie Reiss ’69 and Richard Reiss ’69

Saving Democracy from Itself

Richard H. Pildes delivered the inaugural 
lecture of the Sudler Family Professorship 
of Constitutional Law on March 20, 2007. 
In “Separation of Parties, Not Powers:  
Re-Creating Checks and Balances in Mod-
ern Government,” Pildes made the case 
that the central dynamic of government is 
competition between parties, rather than 
between the executive, legislative and 
judicial branches. Pildes (at far left with 
Trustees Eileen ’74 and Peter Sudler ’73) 
cowrote an article on this topic that was 
published in the June 2006 Harvard Law 
Review and is excerpted on page 87.

A Theory of Government Reenvisioned

  Choi  Kahan
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 W
hy is it that when dealing� 
with some of the most impor-
tant global issues of the day, the 
very countries that would benefit 

most from an international conversation are 
often left out? Developing-country interests 
are often marginalized in global institu-
tions such as the World Trade Organization, 
World Bank and International Monetary 
Fund. All too often, legal thinking about 
global governance and global regulatory 
issues reflects only the perspectives of the 
United States and Europe.

Richard Stewart, University Professor 
and John Edward Sexton Professor of Law 
who became the director of the Hauser 
Global Law School Program on June 
1, hopes to bridge the divide between 
the developed and developing na-
tions by reaching out to universities in 
Africa, Asia and Latin America. By bring-
ing academics and lawyers from these of-
ten-excluded nations to NYU, and sending 
students and faculty there, he aims to turn 
out students who can think about global is-
sues by broadening their experience.

As a founder of the fledgling discipline 
of global administrative law, Stewart de-
votes much of his work to grappling with 
issues of accountability in global gover-
nance. “Legal education and legal research, 
like legal problems, are global now,” says 
Stewart, who is also an environmental law 
expert. “Our goal is to engage our students 
in an educational program that allows 
them to address these issues not just from 
the perspective of New York, but from that 
of Capetown, Santiago or Beijing.”

Stewart credits his predecessors, Nor-
man Dorsen, the Frederick I. and Grace A. 
Stokes Professor of Law, and Joseph Weiler, 
the Joseph Straus Professor of Law, with 
creating a terrific base. “Professor Weiler 
strengthened the academic orientation of 
not just Hauser but our LL.M. program and 
our Ph.D. program,” Stewart says. “The idea 
of partnerships is his. So I’m really very 
much building on what he did.” (Please 
turn the page for more on Weiler.) Stewart 
intends to build teaching and research 
partnerships with the Catholic University 
in Santiago, Chile, the National University 
of Singapore (where Weiler has already 

built ties) and the University of Capetown. 
He also hopes to forge new cooperative ar-
rangements with law schools in China and 
India. While his focus will be on developing 
countries, he plans to strengthen an exist-
ing relationship with Oxford University. 

Faculty from partner institutions would 
continue to teach at NYU, as they have since 
the inception of the Hauser Program in 1995. 
But under Stewart’s plan, NYU faculty and 
students would teach and study abroad ei-
ther physically or via virtual classrooms. 
There would also be joint research projects, 
conferences, publications and continu-
ing legal-education programs on global 

issues affecting developing regions. 
“We want to reach out to the devel-

oping regions,” says Stewart. “We  
now have global faculty and scholars 

coming here. The next step is to link up 
with students and faculty there, to be able to 
learn more from their perspective.”

Stewart, by all accounts, possesses the 
qualifications to steer a preeminent global 
legal program. He is the rare academic who 
has moved in and out of the Ivory Tower. 
After graduating from Harvard Law School, 
he won a Rhodes Scholarship to do his 
master’s at Oxford University, followed by 
a clerkship with Justice Stewart Potter. In 
the late 1960s, he practiced law at Coving-
ton & Burling, and in 1973 was appointed 
special counsel to the Senate Select Com-
mittee on Presidential Campaign Activities 
that was investigating Watergate. He left a 
professorship at Harvard Law School when 
he was appointed assistant attorney gen-
eral for environment and natural resources 
in the U.S. Department of Justice  
during the George H.W. Bush  
administration. There he devel-
oped a market-based emis-
sions trading system to limit 
greenhouse gases, which 
was later adopted by the 
1997 Kyoto Protocol. 

Stewart joined NYU in 
1992, and in the late 1990s 
headed two environ-
mental legal-assistance 
projects in China for the 
Center on Environmen-
tal and Land Use Law. He 

and Benedict Kingsbury, the Murry and Ida 
Becker Professor of Law, are credited with 
defining the field of global administrative 
law at a joint NYU-Oxford workshop con-
vened in October 2004, “Towards a Global 
Administrative Law? Legality, Account-
ability, and Participation in Global Gov-
ernance.” That workshop was followed by 
a similar conference in the spring of 2005, 
and yearly conferences in Viterbo, Italy.

“He created a new field that has enor-
mous political and legal importance for the 
world,” says Carlos Rosenkrantz, a profes-
sor of law at the University of Buenos Ai-
res, who taught in the Hauser Program in 
the spring. After a conference held in Bue-
nos Aires last March, Stewart trekked with 
Rosenkrantz and others through the delta 
near the city. “He’s very sensitive to differ-
ent landscapes, cultures and traditions, 
which is essential for someone who wants 
to lead a project that’s global in nature,” he 
says. “And he’s genetically engineered for 
the job,” says Rosenkrantz wryly, explain-
ing that Stewart alone among their group 
was not bitten by mosquitoes. 

Dorsen, founding director of Hauser, 
has said that whoever leads the program 
needs a high profile to attract top foreign 
faculty. “He knows many foreign law pro-
fessors on several continents, and foreign 
faculty like to work with him,” says Dorsen 
of Stewart. “Anyone at that level will attract 
great people.” Jennifer Frey

 Widening the Circle of  
 the Global Community
Environmental and administrative law expert Richard Stewart 
shares his vision for his new job as head of global law at NYU.
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When you accepted leadership of the 
Hauser Global Law School Program, you 
described an ambitious and broad agenda. 
How would you rate your success in carry-
ing through on your ideas and plans? Nemo 
iudex in causa sua! You don’t really expect 
me to answer that question?

 
Okay, then, which of your initiatives mat-
tered to you most? And next you will ask 
which of my five children do I like most? 
Let me try to list my five favorites. 

The Global Fellows Program was one of 
the fundamental building blocks of “The 
Turn to Scholarship”—the principal motto 
of my tenure as director. It sets the gold 
standard for such programs. The soaring 
number and quality of the applications we 
receive, the success of the Global Working 
Paper Series and the strong and abiding ties 
created with our fellows tell the story.

I am very attached to the new doctoral 
program. We provide full funding, which I 
believe is unique among U.S. law schools. 
We have become extremely selective, pick-
ing but a handful of the most promising 
candidates and then following them assid-
uously as skeletal research plans become 
fully fledged dissertations. 

NYU’s graduate program, composed 
mostly of overseas students, is larger than 
most of our peer schools’. Foreign students 
are not token visitors but a critical mass, 
which redefines our classrooms, affects 
our institutional culture and reconstitutes 
our intellectual community. We truly are a 

global law school. The new Graduate Divi-
sion is an expression of this commitment 
and awash with new initiatives. Exam-
ples? The Lawyering Program for LL.M.s— 
another first. 

Singapore: Enter a classroom on the 
world-class campus of the National Uni-
versity of Singapore. Shut your eyes. You 
could be in Vanderbilt Hall: Students from 
the United States, Europe, Latin America, 
Australia and Asia; teachers—Philip Alston, 
Stephen Gillers, etc.—are familiar. While 
some classes are the same as those taught 
in New York City, others are quite different. 
Taught by the National University of Singa-
pore Faculty of Law, the leading law school 
in Asia, students will be absorbing knowl-
edge they could not obtain anywhere but 
Asia itself. The combination has no paral-
lel. The effort of all concerned is enormous. 
So are the rewards. Students will emerge 
after a strenuous year with an NYU LL.M. 
and an NUS LL.M.—testament to a new 
frontier of global legal education at its  
most imaginative. 

Last, least, but most fun: I have installed 
a webcam in my office window overlooking 
the courtyard of Vanderbilt Hall. Beautiful 
and vibrant in all seasons, the courtyard 
is a spatial expression of the excitement of 
NYU Law. I love looking up from my desk 
and watching life pass by; occasionally an 
overseas student will be talking on a cell 
phone to a loved one far away. Check it out 
24/7 on www.nyulawglobal.com. Share the 
fun! And see what Global is up to.

In announcing your decision to step down 
as director, Dean Richard Revesz mentioned 
three books you were hoping now to com-
plete. Is it really true that you are writing a 
Jewish cookbook? Have you heard the joke 
about the definition of kosher? If it’s good, 
it can’t be kosher! 

There is no shortage of Jewish cook-
books, but to read most of them you would 
get the impression that Jews eat only on the 
Sabbath and the various festivals—Okay, 
on Sunday they eat the leftovers and the 
rest of the week they order takeout, usually 
Chinese. And that Jews eat only meat—and 
if they will make a concession to vegetables, 
potatoes will do nicely, thank you. 

My cookbook, Kosher, but Really Good…! 
is an exercise in the unexpected. Take the 
chapter entitled “Land of Milk and Honey?” 
My wife and I give various wonderful com-
binations of cheeses and honeys. One of my 
hobbies for years has been beekeeping (yes, 
in our New York City backyard). And in our 
pantry we have a huge (global!) collection 
of honeys, from the bittersweet Sardinian 
Corbezzolo to the perfumed Tasmanian 
leatherwood. Once you have combined 
cheese and honey, you risk never wanting 
either of them on their own. 

Your books speak to an impressive range of 
interests. Tell us about the one on the Bible. 
The Genesis of Our Civilization—Five Essays 
on the Book of Genesis is another exercise 
in the unexpected. Consider an essay on 
Eve and Adam, in which I argue that Eve, 
in that very act of transgression, paradoxi-
cally completes our creation in the image 
of God as sovereign moral agents with the 
capacity to say No, and hence establishes 
the only position from which one can also 
truly say Yes. Or an essay on marriage, 
which examines the surprisingly diverse 
relationships between Abraham and Sarah, 
Isaac and Rebecca, Jacob and the tragic but  
ultimately favored Leah, and Jacob and 
beautiful, petulant Rachel. You will never 
think of patriarchy in quite the same way. 

Okay. Now a law book, but what does ge-
ology have to do with law? A Geology of 
Public International Law is the title of the 
third book. Well, it is about accretion and 
a different way of examining the evolution 
of international law throughout the 20th 
century. The metaphor is really quite use-
ful when we discover—taking a sounding  
 of international law circa 2007—how much 
of 1907 is still present in its very structure. 

So no more institution-building at NYU? 
Let’s talk again next year…. 

Forging Ahead
Joseph Weiler looks back at the five years he spent as 
director of the global program and chair of the graduate 
division, and turns toward the future.
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 T
hree years ag�o, murry and ida 
Becker Professor of Law Benedict 
Kingsbury and John Edward Sexton 

Professor of Law Richard Stewart together 
launched a program in global administra-
tive law. The response was overwhelming, 
as students and academics have submit-
ted more than 80 research papers about 
matters ranging from sex abuse in refu-
gee camps to a World Bank loan for a dam 
in Argentina. Now, Kingsbury aims to 
encourage more students to conduct origi-
nal research on international matters. As 
the new chair of the graduate division, he’s 
in the perfect position to realize this goal.

“He’s got lots of energy and lots of ideas,” 
says Professor of Law Kevin Davis, who is 
working with Kingsbury to create courses 
online. “He can deal with students and fac-
ulty, keep writing and still do research.”

In his new role, Kingsbury will oversee 
the Office of Graduate Admissions and the 
Office of Graduate Academic Affairs, tak-
ing over from Joseph Weiler, Joseph Straus 

Professor of Law, who held the chair of the 
graduate division and directed the Hauser 
Global Law School Program. 

In that vein, Kingsbury, who like the 
vast majority of the Law School’s gradu-
ate students was born and raised abroad, 
is sensitive about making NYU a welcom-
ing community. “It’s always an issue at a 
big law school like this one—how to make 
people feel at home as individuals.”

Although he grew up in the Netherlands, 
Kingsbury is a New Zealand national who 
earned his LL.B. there at the University of 
Canterbury. He was a Rhodes Scholar at 
Balliol College in Oxford, where he attained 
an M.Phil. in international relations and a 
D.Phil. in law. In 1990, he became a Univer-
sity Lecturer at Oxford, came to the United 
States as a professor of law at Duke in 1993 
and joined the NYU law faculty in 1998.

Kingsbury’s other position, as director 
of the Institute for International Law and 
Justice (IILJ), dovetails nicely with his new 
role. At the IILJ he works on issues relating 

to indigenous populations, and heads the 
program in the history and theory of inter-
national law. One of his initiatives is the 
Private Military Companies Project, which 
studies the role of mercenaries in conflicts 
such as the underreported mid-1990s civil 
war in Sierra Leone. And Kingsbury also in-
tends to launch a colloquium in 2008 about 
legal affairs and global business, dealing 
with topics like international labor law or 
cross-border mergers and acquisitions.

Says Davis, “He presses students to work 
on projects with real-world payoffs.” 

 Minding the Other 2Ls: LL.M.s

each year, the law school’s vice 
 deans oversee an extensive academic 
program, determining the curriculum 
for over 1,400 J.D. and 600 LL.M. stu-
dents; negotiating a complex teaching 
schedule involving courses that are 
taught by full-time, visiting, global and 
adjunct faculty members; guiding the 
symposia and activities of eight stu-
dent-run journals and some 60 active 
student groups, and ensuring a rich in-
tellectual life for both students and fac-
ulty. Since 2004, two of the Law School’s 
most distinguished faculty members: 
Barry Adler, Charles Seligson Profes-
sor of Law, and Clayton Gillette, Max E. 
Greenberg Professor of Contract Law  
have been managing this Herculean task.

In his role of vice dean, Adler oversaw 
important developments in information 
and technology, including the hiring of the 
chief information officer; managing vast 
improvements in the Law School’s online 
registration system, and launching a new 
joint LL.M. degree program with the Na-
tional University of Singapore. Vice Dean  
Gillette implemented programs to enrich 
the intellectual life of the Law School, in-
cluding the very successful Faculty  

 
 
 
 
 
 
 
 
 
Scholarship Forum and the Brown Bags 
and Books series, in which faculty at NYU  
and elsewhere present their books to stu-
dents and peers. He has worked closely 
with the student journals and organiza-
tions to sponsor quality symposia and ac-
ademic conferences, and has significantly 
strengthened the Law School’s intellec-
tual ties with other parts of the Univer-
sity, particularly the College of Arts and 
Science and the Stern School of Business, 
through joint-degree programs. 

After three years of dedicated service, 
the vice deans passed the baton to Barry 
Friedman, Jacob D. Fuchsberg Professor 
of Law, and Liam Murphy, Herbert Peter-
freund Professor of Law and Philosophy. 
Friedman, who has a book due out this 
fall on the relationship between popular 
opinion and judicial review, will continue 

 
 
 
 
 
 
 
 
 

 to promote interdisciplinary scholarship, 
foster greater collegiality and collabora-
tion, and improve the substance of the 
student and faculty experience. Murphy, 
who is finishing a book, Law, Morality, 
and the Concept of Law, will be primar-
ily responsible for the development of the 
Law School’s vast curriculum.

Freed of their vice dean responsibili-
ties, Adler will be busy writing a book on 
corporate insolvency, while Gillette will 
be working on a book on local govern-
ment law. Adler will continue to play an 
important role in the development and 
design of a new system that will intro-
duce a market-based bidding system 
for courses to better match students to 
courses based on their interests. Gillette 
will also continue his efforts to launch a 
yearly interdisciplinary conference.

Missions Accomplished, Vice Deans Make Way for Successors

 Gillette  Adler  Murphy  Friedman Gillette  Adler  Murphy  Friedman
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dale honored by aba
University Professor of Philanthropy  
Harvey Dale was named the 2007 Out-
standing Academic by the Nonprofit  
Corporations Committee of the Ameri-
can Bar Association’s Business Law Sec-
tion. Dale is the founder and director of 
the Law School’s National Center on Phi-
lanthropy and the Law (NCPL), which is  
devoted to the study of legal issues  
concerning the nonprofit sector. NCPL  
Executive Director Jill Manny calls Dale 

“simply the best that the field of nonprofit 
law has to offer. Not only is he an outstand-
ing teacher and a productive scholar, but 
he has advanced the study of law and phi-
lanthropy by facilitating the teaching of the 
topic at law schools throughout the country.” 
Dale has advised organizations worldwide,  
including the Internal Revenue Service  
and other government agencies.
 
aals singles out dorsen
Last January, Norman Dorsen became the 
first-ever recipient of the Association of 
American Law Schools’ (AALS) Lifetime Con-
tributions  Award. Dorsen “is a prolific, out-
standing scholar whose contributions to the  
development of the law and legal education 
serve as a model for all of us to emulate,” 
said Carl Monk, Washburn Law School pro-
fessor and executive director of the AALS. 

For 46 years, Dorsen, Frederick I. and 
Grace A. Stokes Professor of Law, has in-
fluenced and shaped hallmark programs as 
the codirector of the Arthur Garfield Hays 
Civil Liberties Program, the editorial direc-
tor of the International Journal of Constitu-
tional Law and the founding director of the 
Hauser Global Law School Program.

A renowned constitutional law and civil 
rights scholar, Dorsen is a fellow of the  
American Academy of Arts and Sciences 
and a member of the Council on For-
eign Relations. He was general counsel 
of the American Civil Liberties Union for 
seven years, and served as president for 
25 more. He has often argued before the  
Supreme Court and submitted amicus 
briefs in such landmark cases as Gideon v. 
Wainwright, Roe v. Wade, and the Pentagon 
Papers and Nixon Tapes matters.

AALS executive committee member 
Stephanie Wildman, a Santa Clara law 

professor, said, “Many professors excel as 
practitioners or academics, but it is more 
rare to find the stellar combination embod-
ied by Professor Dorsen’s work.”

hulsebosch’s first book is
honored twice
Daniel Hulsebosch has won the American 
Historical Association’s 2006 Littleton-
Griswold Prize, and the American Society 
for Legal History’s first-ever John Phillip 
Reid Book Award for his 
first book, Constituting 
Empire: New York and the 
Transformation of Consti-
tutionalism in the Atlantic 
World, 1664-1830.
 “Daniel Hulsebosch’s 
book stood out as an 
original reconstruction 
of established interpreta-
tions of the trans-Atlantic 
constitutional transfer of 
institutions and ideas 
during the Age of Revo-
lution,” said Tony Freyer, 
professor of history and 
law at the University of 
Alabama and chair of the 
Littleton-Griswold Prize 
committee.

William Nelson, Judge 
Edward Weinfeld Profes-
sor of Law at NYU and 
chair of the John Phillip 
Reid Book Award commit-
tee, said that the award  
recognized Hulsebosch’s “sweeping rein-
terpretation of early American constitu-
tional history,” as well as his uncovering of 
original sources; innovative use of estab-
lished ones, and scholarly work building on 
that of Reid, a renowned legal historian and 
Russell D. Niles Professor of Law Emeritus 
at NYU. Nelson suggested that the book 

“may well have pioneered a new line of 
scholarship exploring the social politics of 
constitutionalism.”

lowenfeld gets hudson medal
The American Society of International 
Law (ASIL) selected Andreas Lowenfeld, 
Herbert and Rose Rubin Professor of In-
ternational Law, to receive its prestigious 

Manley O. Hudson Medal, which honors 
major contributors to the field of interna-
tional law. Lowenfeld’s wide-ranging ex-
pertise has been gleaned from more than 
50 years of experience in the law, 40 of 
them at NYU. He has frequently arbitrated 
international disputes and has argued  
before the International Court of Justice, 
the Iran-U.S. Claims Tribunal and the U.S. 
Supreme Court. Before joining the Law 
School faculty in 1967, he was deputy legal 
adviser in the U.S. Department of State.

In lieu of a speech at the medal cer-
emony in March, Lowenfeld spoke with 
Harold Koh, the dean of Yale Law School, 
about the evolution of his international law 
scholarship and shared a memorable an-
ecdote: Late on the evening of February 2,  
1962, he was assigned to draft President 

John F. Kennedy’s Cuba embargo procla-
mation. Unsure how to go about writing 
such a document, he said, “I remembered 
that President McKinley had issued an 
embargo on Cuba in 1898. So I got the 
custodian to open the library, and I found 
McKinley’s proclamation; I more or less 
copied that—changed a few dates—and the 
next morning Kennedy announced it.”

Lowenfeld’s self-deprecating humor 
aside, he has earned the utmost respect of 
the international law community. “Profes-
sor Lowenfeld is the quintessential scholar-
practitioner,” says Christopher Borgen, a St. 
John’s University School of Law professor 
and a member of ASIL’s Honors Commit-
tee. “He has not only played a major role in 

 Laurels and Accolades
For their exceptional scholarship, lifelong achievement or 
dedication to causes, NYU law professors are acclaimed by 
their peers, students and compatriots.

 Dale  Dorsen

 Hulsebosch  Lowenfeld
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the development of thinking about public 
international law and private international 
law—a distinction he has shown is increas-
ingly irrelevant—but, as a prolific author 
and an inspiring teacher, has also shaped 
the evolution of the law through his work as 
a premier counsel, adviser and arbitrator.”

Thomas Buergenthal ’60 and NYU law 
professors Thomas Franck and Theodor 
Meron have also won the Hudson Medal.

meron earns haskins prize
Charles L. Denison Professor of Law Emeri-
tus and Judicial Fellow Theodor Meron will 
receive the 2008 Charles Homer Haskins 
Prize from the American Council of 
Learned Societies (ACLS). Meron, an ap-
peals judge on the U.N. Criminal Tribunals 
for the former Yugoslavia and Rwanda, will 

deliver the next installment in the Haskins 
Prize lecture series, “The Life of Learning,” 
at the ACLS Annual Meeting in Pittsburgh 
next spring. The series prompts Haskins 
recipients to reflect on their time spent in 
scholarly pursuits. Each lecturer is chosen 
by the ACLS as an “eminent humanist.”

Peter Trooboff, a partner in the Wash-
ington, D.C., firm of Covington & Burling 
who nominated Meron for the ACLS prize, 
considers Meron “among the few interna-
tional legal scholars of his rank who have 
had the opportunity to apply their knowl-
edge and skill on a global scale, in his 
case to one of the most challenging legal 
processes since World War II—the trial of 
those accused of having violated interna-

tional law by criminal acts targeting their 
own citizens.” Pointing to Meron’s exten-
sive writings and lectures on the role of 
law in Shakespeare’s works as an example 
of bridge-building between law and the hu-
manities, Trooboff, who is the American So-
ciety of International Law’s delegate to the 
ACLS, also asserted that “the importance of 
humanistic values permeates every aspect” 
of Meron’s writings on human rights and 
his work in the U.N. tribunals.

nominated by students, 
morawetz wins levy award
In June, Professor of Clinical Law Nancy 
Morawetz ’81 received the LexisNexis Mat-
thew Bender Daniel Levy Memorial Award 
in recognition of her immigrant rights 
work and her immigration law scholar-

ship. Morawetz heads the 
Law School’s Immigrant 
Rights Clinic, which has 
pioneered new legal the-
ories and precedents that 
have achieved remark-
able success, especially 
considering how immi-
gration laws have tight-
ened since 9/11.

The annual award, 
which comes with a 
$2,000 cash prize, hon-
ors major contributors to 
the field of immigration 
law. Morawetz was nomi-
nated by 34 of her current 
and former students, who 
wrote, in part: “Through 
her work on behalf of im-
migrants facing deporta-
tion and detention, Nancy 
has championed what has 
been and continues to be 
an extremely stigmatized 
and marginalized group 

of individuals and has elevated the promo-
tion of their rights to justice, fairness and 
dignity on the immigrant rights agenda and 
in the public sphere.”

In their nomination letter, the students  
included a number of supporting state- 
ments, including one by Rose Cahn ’07, who 
touched on Morawetz’s enduring influence: 

“Nancy’s contribution to immigration law 
can be seen in the dozens and dozens of 
students she has inspired to become tire-
less and diligent immigrant advocates…. As 
I go on to pursue a career in immigration 
law, I will approach each case with the val-
ues that Nancy instilled: a passionate com-
mitment to justice, an open heart and an 
active mind.”

Isaac Wheeler ’03 described how 
Morawetz inspires him: “Through creativ-
ity and extraordinary energy and effort, she 
and her students eke out amazing wins in 
case after case…. When I’m inclined to pass 
on a case I think is just too hard, I’m always 
asking myself—wouldn’t Nancy take it and 
find a way to win?”

adl lauds neuborne
On October 11, the Anti-Defamation League 
bestowed its prestigious American Heri-
tage Award on Inez Milholland Professor 
of Civil Liberties Burt Neuborne in recog-
nition of his long career in civil rights, and 
for defending American values, free speech, 
equality and mutual toleration. “Neuborne 
is at the center of emerging legal issues af-
fecting democracy, poverty and the crimi-
nal justice system,” said Rachel Robbins ’76, 
the ADL’s New York regional board chair. 

“He has also worked tirelessly to defend the 
rights of victims of the Holocaust.”

Presenting the award to Neuborne, Pro-
fessor Norman Dorsen said, “He excels in 
every aspect of the profession—as a teacher 
and mentor, as a trial and appellate litiga-
tor, as a counselor to organizations and 
individuals facing injustice.… All these 
contributions are infused with a moral 
purpose that reflects a humane and ster-
ling character.” 

“I’m honored to be thought of in those 
terms,” said Neuborne, who is not typically 
at a loss for words.

italy recognizes persico 
Affiliated Professor of Law Nicola Persico 
was awarded the first Carlo Alberto Medal 
for outstanding research contributions to 
the field of economics by an Italian econo-
mist under the age of 40. “It is nice to be rec-
ognized by anyone,” said Persico, “but the 
recognition is especially welcome when it 
comes from one’s own country of origin.” 

His work, self-described as “an econ-
omist’s take on constitutional design,” 
bridges economic theory and hard data to 
examine how campaign finance, the elec-
toral process, racial profiling and antidis-
crimination laws affect the economy, as 
well as constitutional and corporate law.

The Collegio Carlo Alberto in Turin, Italy, 
picked Persico from a group of more than 
300 nominees. “His work has been excep-
tionally creative in a variety of areas,” said 
Alberto Alesina, an economics professor at 
Harvard and a selection committee mem-
ber. “He has several papers in political eco-
nomics and the economy of discrimination, 
combining theory and empirics in ways 
that are rare in our profession.” 

 Meron

 Neuborne

 Morawetz

 Persico



 

64  THE LAW SCHOOL

Speaking Up  

for the  

Untouchables
by�thomas�adcock
armed with a devastating� catalog�ue  
of indignities and unspeakable crimes 
against the so-called “untouchables” caste 
of India, a small delegation from New 
York University School of Law is bound 
for Geneva next week to present United 
Nations officials with an indictment 
against the government of New Delhi as 
the “greatest violator” of its own statutes 
outlawing discrimination against the 
country’s 165 million Dalit people. 

“Hidden Apartheid,” a 113-page study 
produced by NYU Law’s Center for Human 
Rights and Global Justice, was published 
this week as a shadow report to official 
periodic filings the Indian government is 
 obliged to make as a signatory to the United 
Nation’s 1968 Convention on the Elimina-
tion of All Forms of Racial Discrimination.

“Under-educated, severely impoverished 
and brutally exploited, the Dalits struggle 
to provide for even their most basic daily 
needs,” the report says of a socio-economic 
condition as old as India itself. “A review of 
the political, social, economic and cultural 
status of Dalits . . . shows [the Indian gov-
ernment] to be in violation of its obligation 
to respect, protect and ensure [U.N.] con-
vention rights to all individuals.” 

Professor Smita Narula, the Indian-born 
faculty director of the NYU center, said the 
project was “an incredible learning oppor-
tunity” for 15 students enrolled in her Inter-
national Human Rights Clinic, who worked 
through the campus center and in conjunc-
tion with Human Rights Watch, an interna-
tional agency. Two of the students—Jeena 
Shah, a first-generation Indian-American, 
and Stephanie Barbour, an Irish attorney 
pursuing an LL.M. degree—are set to pres-
ent the report in Geneva on Feb. 23, accom-
panying Narula and Jayne Huckerby, an 
Australian attorney and research director for 
the NYU Law center. “To be able to advocate 
effectively on behalf of Dalits, and to be sure 
laws are enforced, you first have to create a 
climate where the problem is acknowledged 
and the government is made to feel political 
pressure,” Barbour said in an interview. 

Pressure the report is likely to bring on 
the Indian government builds on two recent 
breakthroughs in the cause of Dalit rights: 

• On Dec. 27, Manmohan Singh became 

the first prime minister of India to equate 
the plight of Dalits in his country with that 
of blacks during the apartheid era of South 
Africa. “Untouchability,” he declared, “is 
not just social discrimination. It is a blot 
on humanity.” 

• On Feb. 1, a resolution from the Euro-
pean Parliament found India’s efforts to en-
force laws protecting Dalits to be “grossly 
inadequate,” adding that “atrocities, un-
touchability, illiteracy [and] inequality of 
opportunity continue to blight the lives of 
India’s Dalits.” Officials in India’s national 
congress dismissed the resolution as “lack-
ing in balance and perspective.” 

Throughout the years of periodic filings 
in accordance with the United Nations’ race 
discrimination convention, government of-
ficials have said that India’s age-old caste 
system, in which Indians are born into 
firm categories of work and social standing, 
does not equate with racism. However, the  
convention’s first article prohibits discrim-
ination on the basis of “race, colour, de-
scent or national or ethnic origin.” In 1996, 
U.N. officials concluded that the plight of 
Dalits, exploited on the basis of descent, is 
squarely within the convention’s purview. 

crimes against dalits 
Ten years ago, while completing studies 
at Harvard Law School, Narula extended 
her research work on human rights issues 
in South Asia to specific investigations of 
crimes against the Dalit people of her na-
tive India. “I’d been doing enough human 
rights work to know that things are always 
worse than they seem,” said Narula. “But 
to learn of the extent of discrimination 
against Dalits, the entrenched nature of it, 
the inhumanity, was an eye-opener—even 
to someone who considered herself well 

educated to human rights issues.” 
After graduation, Narula expanded the 

scope of her work on behalf of Dalits by 
helping to found two civil rights organi-
zations—the National Campaign for Dalit  
Human Rights, based in India, and the  
International Dalit Solidarity Network—
that could use the accomplishments of law-
yers to fuel their efforts at applying political 
pressure on government and business lead-
ers. “I was taken aback at how overwhelm-
ing [abuse of Dalits] is, how it is so perme-
ating, yet so invisible. It’s like oxygen. All 
around you, yet you can’t see it. In urban 
areas of India, people say it doesn’t exist, yet 
they won’t allow Dalits into their kitchens. 
This is not just cultural silence, it’s denial.” 

Likewise for Shah, born in Michigan 
to Indian professionals, the experience of 
preparing the report was disturbing. “It’s 
shocking to me that I’ve been to India many 
times, and that half my family lives there, 
and that I didn’t know what I now do from 
writing this report,” said Ms. Shah. 

What Shah did not fully appreciate about 
the daily life of India’s lowest caste of peo-
ple is that Dalit women are routinely raped, 
or stripped naked and paraded through the 
streets, according to the report’s findings. 
Further, the report found Dalit children are 
denied education, Dalits are considered 

“impure” by upper-caste Indians, and are 
exclusively assigned to “manual scaveng-
ing” as their life work. 

According to the report: “Manual scav-
engers [die] of carbon monoxide poisoning 
while cleaning septic tanks. In Mumbai, for 
instance, Dalits are lowered into manholes 
to clear sewage blockages—often without 
any protection. More than 100 workers die 
every year due to inhalation of toxic gases 
or drowning in excrement.” 

�Professor Smita Narula, seated left, and attorney Jayne Huckerby (LL.M. ’04), seated right, surrounded by students 
 who worked on the Dalit project including, from left, Center for Human Rights and Global Justice intern Maithili 
Pradhan, Stephanie Barbour (LL.M. ’07), Tiasha Palikovic ’07 and Jeena Shah ’07.
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In the person of the late Bhimrao Ramji 
Ambedkar, there is irony to the cruelties 
visited upon today’s Dalits, of whom an 
estimated one to three percent attain edu-
cations and economic opportunities con-
ducive to a decent life. A Dalit himself, the 
iconic Ambedkar (1891-1956), a lawyer who 
earned a Ph.D. from Columbia University, 
was chief architect of the Indian constitu-
tion, adopted in 1949 upon the country’s in-
dependence from Britain. 

According to an article published this 
month on the politically progressive Web 
site “India Together,” to be a Dalit today 

“means having to live in a subhuman, de-
graded, insecure fashion: Every hour, two 
Dalits are assaulted. Every day, three Dalit 
women are raped, and two killed. In most 
parts of India, Dalits continue to be barred 
from entering Hindu temples or other holy 
places.” But due in part to international 
legal efforts in concert with grassroots po-
litical movements, the article added, “[T]he 
Dalits are resisting. In parts of the country, 
they are organizing politically to demand 
their rights. A Dalit woman rules the largest 
state, Uttar Pradesh. However, breaking the 
barriers laid down by the Hindu caste sys-
tem is an uphill struggle, especially when 
the government does little to uphold the 
law of the land that prohibits discrimina-
tion on account of descent.” 

painful knowledge 
Shah said she knew only “generally” about 
discrimination against the Dalits. “I’d spo-
ken about it in the past with my mother,” she 
said. “But it upsets her. It’s one of the rea-
sons my parents so wanted to come here.” 

As research director of the center, Huck-
erby helped Shah and the other students 
gain such knowledge, however painful. “It 
was so important,” she said, “and so beyond 
academic work. This was real work, dealing 
with real organizations and real-life situa-
tions.” Narula, too, provided her students 
with the real-world lesson in the intracta-
bility of social crime. 

“The caste system is a mechanism for 
keeping intact an exploited economic or-
der, a source of very cheap and sometimes 
bonded labor,” she said. “That’s what mo-
tivates the system, and keeps it from be-
coming dismantled easily.” Bottom line in 
human rights advocacy, she said, “Laws in 
place are not all that’s needed.” 

 
Reprinted with permission from the  
February 16, 2007 edition of the New York 
Law Journal © 2007 ALM Properties, Inc. 
All rights reserved. Further duplication 
without permission is prohibited.

Strong  

Parting Shot 
by�amando�doronila�
when philip alston, the united nations  
 special rapporteur on human rights, ended 
last week his 10-day mission to inquire into 
extrajudicial killings in the country, he 
created a political tempest. He delivered a 
strong parting shot asking the Philippine 
government and military to acknowledge 
that the murders were taking place. 

Holding the authorities accountable 
for the killings, Alston, in a pre-departure 
press conference, said: “I would like a state-
ment from the very top, from the President, 
secretary of defense and certainly from the 
(Armed Forces) chief of staff saying that ex-
trajudicial killings will not be tolerated.” 

He also said: “The AFP remains in a state 
of almost total denial of its need to respond 
effectively and authentically to the signifi-
cant number of killings which have been 
convincingly attributed to them.” 

Turning to the responsibility of Presi-
dent Macapagal-Arroyo, the commander 
in chief of the Armed Forces, Alston said: 

“The President needs to persuade the mili-
tary that its reputation and effectiveness 
will be considerably enhanced, rather than 
undermined, by acknowledging the facts 
and taking genuine steps to investigate.” 

Alston left a strongly worded press state-
ment, representing his preliminary report 
to the UN on the findings of his mission. It 
was so scathing it left a heavy political fall-
out and elevated the killings to a major is-
sue in the mid-term elections in May and 
raised the possibility of UN and European 
Union sanctions on the Philippines for its 
human rights abuses. 

The Alston statement was followed  
by the release to the public of the long-
withheld report of the Melo Commission, 
formed by President Arroyo, “to get to the 
bottom of why these extralegal killings 
are taking place and who probably are 
responsible.” 

The findings of Alston and the Melo 
Commission emphasize one point: the ac-
countability of the government and the 
military for the killings. But Alston was 
harsher than Melo in holding the govern-
ment and the military responsible for the 
murders that have killed at least 800 politi-
cal activists since 2001. He went as far as de-
manding a categorical statement from the 
President and military authorities that they 
would not tolerate extrajudicial killings. 

The Melo report said: “There is some cir-
cumstantial evidence to support the prop-
osition that some elements within or with 
connection to the military are responsible 
for the killings.” In a swipe at the President 
and the highest military authorities, the re-
port said: “While the killings are certainly 
not attributable to the military organiza-
tion itself, or the state, but only to individ-
uals or groups acting in pursuant to their 
own interests, this does not mean that the 
state can sit idly by and refuse to act. Ulti-
mately, the state has the responsibility of 
protecting its citizens and making sure that 
their fundamental liberties are respected.” 

Pointing out the implications of the un-
abated killings for raising these as an in-
ternational human rights issue, the Melo 
report said: “The growing worldwide con-
sensus for state responsibility for non-state 
acts posits that if the state fails to investi-
gate, prosecute or redress private, non-state 
acts in violation of fundamental liberties, it 
is in effect aiding the perpetrators of such 
violations, for which it could be held re-
sponsible under international law.”…

Responding to accusations from right-
wing administration supporters, including 
Sen. Juan Ponce Enrile, who is ironically 
chair of the Senate committee on human 
rights, Alston made clear in his report: “I 
have spent the past 10 days in the Philip-
pines at the invitation of the government 
to inquire into the phenomenon of extra-
judicial executions.” 

The President has also invited the EU to 
assist in the investigation, after her govern-
ment came under strong pressure to put an 
end to the killings and prosecute the perpe-
trators. The EU has warned that the Philip-
pines faces sanctions, including cuts in tech-
nical and economic aid if the killings are not 
stopped. Alston clarified that “my formal 
role is to report to the UN Human Rights 
Council on the situation I have found.” 

His findings provoked a barrage of in-
sults from Justice Secretary Raul Gonzalez 
who called him just a “muchacho” of the 
UN, and military officials who ridiculed 
him for making sweeping conclusions after 
staying for only 10 days in the country. 

The best answer to these reactions is that 
they should read the full text of Alston’s 
statement. This goes to the forum of inter-
national opinion, which is what matters. 

Then we can wait for the backlash from 
the UN and EU. The electoral backlash in the 
country could also be a political tornado.  

Excerpted from the February 28, 2007  
Philippine Daily Inquirer. Reprinted with 
permission. All rights reserved.
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New Faculty

Troy McKenzie
assistant professor of law
�in�1999,�when�regis�philbin’s�who wants��
to Be a Millionaire� hit� the� airwaves,��
New York University Law Review�students��
agreed�that,�should�they�ever�land�on�the��
show,�Troy�McKenzie�’00�would�be�the�first��
person� they’d� pick� to� be� their� “lifeline,”��
a� friend� they� could� call� with� an� all-time�
stumper� of� a� question.� “He’s� a� walking�
Google,”� says� Carol� Kaplan� ’00,� now� an�
associate� at� Paul,� Weiss,� Rifkind,� Whar-
ton� &� Garrison� in� New� York.� Once,� she,��
McKenzie�and�other� friends�were� talking�
about� a� case� involving� the� Pennsylvania�
Railroad,� she� recalls,� and� “Troy� went� off�

on� a� riff� about� different� train� manufac-�
turers,� different� gauges� of� tracks,� eras��
when�trains�were�used—facts,�figures�and�
offbeat�information.”�

Those�who�know�him�say�his�encyclope-
dic�knowledge�of�everything�from�kites�to�
electronics,�coupled�with�perfect�comedic�
timing,�will�stand�him�in�good�stead�in�the�
classroom.�“With�a�wonderfully�placed�bon�
mot,”�Kaplan�says,�“he�makes�his� friends�
convulse�with�laughter.�That’s�a�great�asset�
for�a�professor.”�

McKenzie� will� teach� civil� procedure—�
in,�perhaps,�the�same�classroom�where�he�
was�a�first-year�student�exactly�10�years�ago.�

“It�makes�you�feel�like�you’ve�accomplished�
something,� stepping� back� into� the� same��
forum� but� on� the� other� side� of� the� table,”�
he�says.�But�“it’s�an�odd�feeling,�a�sense�of��
familiarity�and�newness�at�the�same�time.”

McKenzie,�32,�will�become�the�fifth�pro-
fessor� of� the� Law� School� who� is� 35� or� un-
der.�Still�a�bit�uncomfortable�with�such�a�
grownup�salutation,�he� laughs�when�he’s�
addressed�as�“professor.”�But�Kaplan�is�not�
alone�in�thinking�that�McKenzie�is�a�natu-
ral�for�the�job.�

“What’s� striking� about� Troy� is,� this� is�
a� guy� with� real� presence,� unusual� pres-

ence�for�someone�who’s�just�32�years�old,”�
says�William�Nelson,�the�Judge�Edward�
Weinfeld�Professor�of�Law,�who�teaches�
legal� history.� Nelson� recalls� McKen-
zie’s� job�talk�before� the�Law�School’s�
Academic�Personnel�Committee.�“He�
was�dropped�in�the�middle�of�a�lion’s�

den,”� he� says,� “and� was� extremely�
good�on�his�feet.�Just�as�he�can�get�
up�in�front�of�faculty�members�and�
not�fall�apart,�he’ll�be�able�to�get�up�

in�front�of�students�and�put�them�at�
ease.”�And�with�McKenzie�having�left�

Debevoise�&�Plimpton�in�Manhattan,�
where�he�specialized�in�bankruptcy�

litigation�for�the�past�three�years,�NYU�
will� gain� another� practitioner.� “He�

knows� the� importance� of� procedure�
and� substantive� law� and� will� bring�
that� real-world� understanding� to� his��

students,”� says� Helen� Hershkoff,�
Joel� S.� and� Anne� B.� Ehrenkranz�
Professor�of�Law.

McKenzie� is� currently� at� work� on� a��
paper,�“Judicial�Independence,�Autonomy,�
and�the�Bankruptcy�Courts,”�which�exam-
ines� the� role� of� bankruptcy� judges� in� the�
federal�court�system.�Unlike�other�federal�
judges,� bankruptcy� judges� do� not� enjoy�
the� protections� of� Article� III� of� the� Con-
stitution—namely,� life� tenure� and� com-
pensation� that� can’t� be� diminished—but�
nonetheless� hear� cases� in� federal� courts.�
Supreme�Court�doctrine�and�scholarly�lit-
erature�justify�that�departure,�saying�that,�
while� bankruptcy� cases� require� judges�
who�have�technical�expertise,�these�cases�
are�unlikely�to�generate�the�political�pres-
sures�other�federal�judges�may�come�under.�
Plus,�bankruptcy�cases�can�be�appealed�to�
Article�III�judges.�

McKenzie�questions�both�points.�“Bank-
ruptcy� may� be� a� specialized� process,”� he�
says,� but� “bankruptcy� cases� can� involve�
a� broad� range� of� subject� matters,� includ-
ing� multibillion-dollar� tort� and� contract�
claims.”� He� also� argues� that� in� practice,�
bankruptcy�cases�generate�few�appeals.�In�
his�long-term�work,�he�intends�to�examine�
other� aspects� of� the� bankruptcy� process�
as�well�as�class�actions�and�complex�litiga-
tion,�which�have�close�connections�to�the��
bankruptcy�process.�

McKenzie,�a�native�of�Jamaica,�moved�
to� the� United� States� in� 1980� with� his� fam-
ily,�settling�in�New�Jersey.�His�dad,�Delroy,�
63,�a�chemist,�works�at�a�dairy�processing�
plant.�His�mom,�Monica,�a�librarian�(now�
deceased)�brought�home�“tons�of�obscure�
books,”�McKenzie�recalls,�which�sparked�
his�diverse�interests.�“I’d�go�through�a�dif-
ferent� hobby� every� week.”� When� he� was�
eight,�he�spent�the�summer�building�kites.�
At� ten,� he� says,� “I� very� scientifically� stud-
ied� every� plant� in� our� garden� and� ended�
up�growing�a�pound-and-a-half� tomato.�I�
cycled�through�lots�of�ideas�quickly.”

In� 1993,� he� entered� Princeton� Univer-
sity�to�study�chemical�engineering.�Some-
time�in�his�sophomore�year,�his�roommate�

“dragged”�him�to�a�campus�lecture�given�by�
U.S.�Supreme�Court�Justice�Antonin�Scalia.�

“I� liked� the� give-and-take� style� of� argu-
ment,”�McKenzie�says.�He�took�some�pre-
law�courses�but�enjoyed�the�small�classes�
in�his�major,�and�stuck�with�engineering.�

Upon� graduation,� he� turned� down� an�
engineering�job�at�Union�Carbide,�fearing�
his� future�might�be�too�dull,�and�entered�
NYU�School�of�Law.�“I�got�a�first-rate�edu-
cation�and�fell�in�love�with�the�place,”�says�
McKenzie,�who�received�an�award�for�most�
outstanding� Law Review� Note—a� paper�
about�sovereign�immunity�in�bankruptcy.�
Active� in� the� Black� Allied� Law� Students��



Association,� he� says:� “Though� the� num-
bers�of�black�students�weren’t�huge,�there�
was�definitely�a�sense�of�comfort.”�After�he�
earned�his�J.D.,�he�clerked�for�Judge�Pierre�
Leval�of�the�U.S.�Court�of�Appeals�for�the�
Second�Circuit�and�then�for�U.S.�Supreme�
Court�Justice�John�Paul�Stevens�during�the�
course�of�two�terms.

While�taking�a�2005-06�sabbatical�as�a�
Furman�Academic�Fellow,�McKenzie�says,�

“I�realized�that�I�liked�being�in�an�academic�
environment.� I� liked� the� luxury� of� being�
able� to� think� about� problems� on� an� ex-
tended�basis.”�His�return�to�NYU�gives�him�
the�chance�to�do�just�that.� Jennifer Frey

Arthur R. Miller
university professor
during� his� 36� years� at� harvard� law�
School,�Professor�Arthur�Miller’s�intimidat-
ing�teaching�style�made�him�the�stuff�of�leg-
end.�Students�caught�unprepared�risked�be-
ing�ejected�from�class.�Or,�worse�still,�Miller�
would� storm� out� himself.� The� story� has� it�
that,�after�seeing�Miller�deliver�a�blistering�
dressing-down�to�one�student,�Scott�Turow�
based�hard-as-nails�law�professor�Rudolph�
Perini�on�him�in�One L.�

“I�demanded�absolute�preparation�and�
I�got�it,”�says�Miller,�who�also�commands�
respect� with� his� signature� three-piece�
suits�worn�with�a�red�tie�and�pocket�square.�

“Call� it� a� dictatorship� if� you� will,� but� my��
belief�is�that�you�never�say�‘I’m�unprepared’�
to�a�judge�or�a�senior�partner.”�

NYU�Law�students�entering�Miller’s�first-
year� Procedure� class� (he� will� also� teach�
Complex�Litigation�this�spring)�should�
expect� to� be� put� on� the� spot.� “It’s� a�
procedure�course,”�he�says.�“It�isn’t�a�
pablum�course.”�But,�the�73-year-old�
admits,�“I’ve�mellowed.”�In�the�five�
years�he’s�been�a�visiting�professor�here,�
he�hasn’t�stomped�out�of�a�single�classroom.�
He�even�allows�students�to�submit�a�note�if�
extenuating�circumstances�prevent� them�
from�studying.

Miller,� an� expert� in� civil� procedure,�
copyright�law,�privacy�rights�and�complex�
litigation,� keeps� a� toehold� in� practice,� ar-
guing�in�the�appellate�courts�as�well�as�the�
Supreme� Court.� He� has� also� been� a� ubiq-
uitous� legal� commentator� on� television.�
Among�practitioners�and�judges,�however,�
he�is�best-known�for�his�multivolume�Fed-
eral Practice and Procedure,�which�he�coau-
thored�with�Charles�Alan�Wright.

“He�is�not�only�a�superb�legal�scholar,�a�
mesmerizing� legal� educator,� and� a� great�
lawyer,� he� is� also� among� that� handful� of�
people� who� can� explore� legal� topics� in� a�

public�forum�in�a�manner�that�is�vivid�and�
captivating,� respectful� of� the� law,� and� re-
spectful�of�the�audience,”�says�NYU�Presi-
dent�John�Sexton,�who�helped�recruit�Miller�
as� a� “University� Professor,”� which� allows�
Miller�to�teach�both�in�and�outside�the�Law�
School.�He�is�developing�a�seminar�called�
Dialogues�on�Law,�Society�and�the�Future�
for�the�NYU�School�of�Continuing�and�Pro-
fessional�Studies.

Miller�was�brought�up�an�only�child�in�
a� lower-middle-class� Brooklyn� neighbor-
hood� by� his� father,� Murray,� a� struggling�
solo� practitioner,� and� mother,� Mary,� a� le-
gal�secretary.�Discouraged�from�following�
in�his�dad’s�footsteps,�he�entered�the�Uni-
versity�of�Rochester�to�study�metallurgical�
engineering.�That�lasted�eight�days.�“I�
fell�asleep�in�calculus�and�fell�off�my�
chair.�I�was�so�embarrassed,�I�walked�
out�of�the�room�and�changed�my�ma-
jor.”�An�aptitude�test�steered�him�to-
ward�law,�so�after�graduating�a�year�
early,�Miller�entered�Harvard.�

Given� his� tough-guy� repu-
tation,�it’s�ironic�that�Miller�
was�himself�a�timid,�inse-
cure�law�student.�“I�used�
to� hide� so� the� profes-
sors� wouldn’t� call� on�
me,”� he� says.� Six� per-
cent—11�students—in�
his� section� could� ex-
pect� to� fail.� “I� used�
to�sit�there,”�he�says,�

“trying�to�find�11�guys�
dumber� than� me.”�
That� summer,� while�

working� as� a� waiter�
in� the� Catskills,�

he� received� his�
first-year� grades.�

He�came�in�fourth�in�
a� class� of� 535—and� was�

invited� into� the� Law Review.�
Miller� called� the� registrar� the�
very� next� day:� “I� thought� they�
made�a�mistake.”�

The� next� fall,� civil� pro-
cedure� professor� Benjamin��
Kaplan� took� him� under� his�
wing.� Kaplan� “cared� if� you�
learned,”� Miller� says.� “Ben�
instilled�in�me�not�only�an�
affection� for� civil� proce-
dure� and� copyright,� but�
the� possibility� that� aca-
demics�was�a�real�life.”

Graduating� magna�
cum�laude�in�1958,�Miller�
joined� Cleary,� Gottlieb,�
Steen� &� Hamilton� in��

Manhattan,�where�he�practiced�for�three�years��
before� accepting� an� offer� from� Columbia�
Law� School� to� become� associate� director�
of� its� Project� on� International� Procedure.�
There,�he�worked�closely�with�Kaplan,�who�
was�then�a�reporter�for�the�Advisory�Com-
mittee�on�Civil�Rules�of�the�Judicial�Confer-
ence—a�position�Miller�would�later�hold—
and�went�on�to�teach�first-year�procedure�
alongside�the�Honorable�Jack�Weinstein,�a�
giant�in�the�field.�

Once�Miller�entered�the�classroom,�he�
found�a�strong,�authoritative�voice�he�didn’t�
know�he�had.�“I�wound�myself�up�like�a�top�
because� I� was� so� petrified,”� he� recalls.� “I�
overprepared.� Then� I� sort� of� exploded!”�

Miller�taught�at�the�University�of�Minne-
sota�Law�School�and�the�University�

of� Michigan� Law� School� before��
returning� to� his� alma� mater,�
where�he�became�Bruce�Bromley�
Professor�of�Law.

One�day�he�was�teaching�“the�
most�dull,�picayune�stuff�imagin-

able,”�he�says,�when�after�class�
two�men�whom�he�assumed�

were� alums� approached�
him.� They� were� ABC� ex-
ecutives.�Miller�became�
the� first� law� professor��
to� appear� regularly�
on� television,� hosting��
Miller’s Court—the� TV�
show� that� pioneered�
making� real-life� law-
yering�accessible�to�a�
lay� audience—from�
1979� through� 1987.��
The� show� created�
media� buzz,� and�
led� to� a� 20-year�
stint�as�Good Morn-
ing America’s� legal�
editor.� He� has� also�

hosted�a�weekly�show�
on� Court� TV,� won� an�

Emmy� in� 1984� for� one� of�
three� Fred� Friendly� semi-

nars�he�moderated�for�PBS’s�
13-part� series� The Constitu-
tion: That Delicate Balance,�
and� garnered� three� Ameri-

can� Bar� Association� Gavel�
Awards�for�promoting�public�
understanding�of�the�law.�“TV�

was� a� wonderful� experience,”�
he�says,�despite�channeling�his�
energies�away�from�becoming�a�
judge—an�early�aspiration.

� Miller� had� been� toying�
with� the� idea� of� com-

ing� to� NYU� for� two��
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decades.�His�TV�experience�confirmed�he�
was�a�New�Yorker�at�heart.�And�as�his�Har-
vard�colleagues�retired�or�passed�away,�he�
became� closer� to� the� NYU� School� of� Law�
faculty.�Miller,� three�times�divorced�with�
one�son�and�two�grandchildren,�bought�a�
Chelsea�townhouse�two�years�ago,�which�
he� shares� with� Belle,� his� two-year-old�
Welsh� Terrier.� “When� you� stop� being��
apprehensive� about� being� the� best� you��
can�be,�that’s�when�you�retire.�I’m�not�ready�
just�yet.”� Jennifer Frey

Samuel Scheffler
affiliated professor of law;
professor of philosophy and 
law, faculty of arts & science 
the� academic� grilling—skewering,��
some� might� say—that� marks� the� Law�
School’s�Colloquium�in�Legal,�Political�and�
Social�Philosophy�has�unnerved�many�an�
accomplished� scholar.� Yet� when� Samuel�
Scheffler�opened�his�presentation�last�fall,�
he�took�the�opportunity�to�take�a�playful�jab�
at�his�colleagues�instead.�

Scheffler� told� the� gathering� he� was�
glad� Jeremy� Waldron� had� joined�

professors�Ronald�Dworkin�and�
Thomas� Nagel� in� running� the�
colloquium� “because,”� he� said�

in�his� trademark�deadpan�style,�
“it�wasn’t�much�of�a�challenge�with�

just�the�two�of�them.”�
Although�Scheffler�does�not�hold�a� law�

degree,�his�area�of�expertise—moral�and�po-
litical�philosophy—overlaps�with�studies�in��
jurisprudence,� the� theory�and�philosophy�
of�law.�When�he�arrives�at�NYU�in�2008-09,�
he�will�divide�his�time�between�the�philoso-
phy�department�and�the�Law�School,�as�he’s�
done�at�Berkeley�since�1997.�(He�taught�ex-
clusively� in� Berkeley’s� philosophy� depart-
ment�from�1977�to�1997).�There,�he�teaches�
the�Workshop�in�Law,�Philosophy�and�Politi-
cal�Theory,�which�he�freely�acknowledges�as�

“a�shameless�ripoff�of�the�colloquium.”
Reserved�and�unassuming,�Scheffler,�55,�

is�known�not�only�for�his�wry�wit—making�
him� Berkeley’s� most� sought-after� roast�
master—but�for�his�lucid�mind�and�relevant�
work.� “He� contributes� to� any� discussion�
with�a�very�pure�and�targeted�statement,”�
says� Nagel,� who� was� Scheffler’s� Ph.D.� ad-
viser�at�Princeton�University�30�years�ago.�

Eric� Rakowski,� who� coteaches� the�
Berkeley�workshop,�adds�that�when�Schef-
fler�presents�a�summary�of�the�presenter’s�
work,�the�visiting�professors�routinely�ask�
him� for� a� copy,� noting,� “It’s� so� beautiful,�
and�it�typically�improves�on�the�argument�
of�the�paper�itself.”

Nagel� calls� Scheffler� “one� of� the� lead-
ing� moral� philosophers� now� writing.� His�
work�is�about�real,�moral�problems,�not�just��
abstract� questions.”� Adds� onetime� Berke-
ley� professor� Robert� Post,� now� at� Yale�
Law� School,� “Many� philosophers� write�
what�they�can�get�right.�Sam�writes�about��
what�matters.”�

An�ongoing�theme�of�Scheffler’s�current�
papers�and�his�three�books,�The Rejection 
of Consequentialism�(1982),�Human Moral-
ity (1992)�and�Boundaries and Allegiances 
(2001),�is�the�tension�between�ideas�of�uni-
versal� justice� and� cosmopolitanism—the�
idea�that�all�of�humanity�belongs�to�a�single�
moral�community—on�the�one�hand,�and�
a� person’s� particular� loyalties� and� af-
filiations,�such�as�family,�nation�and�
religion,�on�the�other.�

“I’ve� spent� a� good� deal� of� time�
investigating� the� reasons� and� re-
sponsibilities� that� arise� from� our�
development�of�personal�projects�
and� our� participation�
in� interpersonal� rela-
tionships,”�he�says.�“I�
have�tried�to�explain�
the�sources�of�these�
reasons� and� re-
sponsibilities,� and�
to� consider� the� ex-
tent� to�which� they�
take� priority� over�
other� proposed�
duties,�such�as�the�
duty� to� promote�
the� general� wel-
fare�or�to�maximize�
the�overall�good.”�In�

“Morality� and� Rea-
sonable� Partiality,”� a�
paper� he� delivered� at�
NYU� in� March,� Scheffler�
argues�that�“up�to�a�point,�
but�only�up�to�a�point,�we�
are� not� merely� permitted�
but� obligated� to� give� the�
needs�and�interests�of�our�
intimates� and� associates�
priority�over�the�needs�and�
interests�of�others.”

Scheff ler� practices�
what�he�preaches.�Berke-
ley� colleague� Sandy�
Kadish,� a� founder� of�
that� law� school’s� Juris-
prudence� and� Social� Pol-
icy� Program� (JSP),� where�
Scheffler�teaches�his�work-
shop,� says� he’s� “a� devoted�
citizen� of� the� university�
community.�He’s�not�the�kind�

of�fellow�who�says,�‘No,�I’m�too�busy.’”�Plus,�
“He� doesn’t� speak� a� lot� at� meetings,� but�
when�he�does,�people�listen�carefully.”�

Scheffler� has� served� as� chair� of� Berke-
ley’s�Department�of�Philosophy;�has�headed�
up�the�department’s�personnel,�admissions�
and�placement�committees;�was�active�in�
the� Law� School� Dean� Search� Commit-
tee;�and�served�as�an�acting�vice�provost.�
While� a� faculty� in� residence� at� NYU� last�
spring,� Scheffler� organized� both� the� law�
and� philosophy� faculties� to� raise� the� pro-
file�of�their�course�offerings�and�research�
opportunities.�

He�was�brought�up�in�the�Boston�area�by�
his�mother,�Rosalind,�a�clinical�psycholo-

gist,� and� father,� Israel,� a� philosophy�
professor� at� Harvard� University.� A�

rebellious�product�of�the�1960s,�he�
received� his� first� philosophical�
education�as�a�teen�arguing�with�
his�father.�“My�basic�view�was�that�

whatever�he�said�must�be�wrong,”�
Scheffler� recalls.� When� Is-

rael�opposed�the�Vietnam�
War,�Samuel�took�the�op-
posite�position—at�least�
until� the�antiwar� fervor�
swept� him� up.� “Then�
I� argued� that� my� dad�
wasn’t� far� enough� left,”�
he� says.� Through� such��
father-son�volleys,�Schef-
fler�says,�“I�was�getting�
some�sense�of�how�you�
construct�an�argument�
and� what� resources�
there� are� for� develop-
ing�a�position.”�

Scheffler,� who� first�
got� interested� in� poli-
tics�and�journalism�in�
high� school,� entered�

Harvard� to� study� po-
litical�science.�Much�to�his�

surprise,� he� found� himself�
drifting� toward� philosophy,�

“where�people�were�grappling�
with� the� most� fundamental�

questions.”�Upon�completing��
his� doctorate� in� philosophy,�

Scheffler� landed� a� teaching��
job� in� Berkeley’s� philosophy��

department,� then� joined� the��
JSP�program�as�well.�He�met�his�
wife,� Kathryn,� when� she� worked�

at� the� university,� and� the� two��
wed�in�1983.�They�have�two�grown�
sons,�Adam�and�Gabriel.�

As�for�his�move�East,�he�
says,� “Berkeley� is� a� won-
derful� place.� I’ve� loved�
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being� there.”� But,� he� continues,� “the� cen-
tral�figures�[in�law�and�philosophy]�are�at�
NYU,”� singling� out� professors� Dworkin,�
Nagel,�Waldron�and�Liam�Murphy.�“It’s�a�
really� extraordinary� collection� of� people.�
Given�the�opportunity�to�join�this�group�of�
people,�anybody�with�my�interests�would�
have�to�have�a�very�good�reason�not�to�do�
it.”� Jennifer Frey�

 Catherine Sharkey
 professor of law
when� catherine� sharkey� was� a� re-
�search� fellow� at� Columbia� Law� School�
writing�her�first�law�review�article,�on�the��
disconnect� between� the� theoretical� rea-
sons� for� awarding� punitive� damages� and�
the� actual� effect� when� they� are� granted,�
she�sent�a�draft�to�mentors�like�her�Yale�law�
professor�Judge�Guido�Calabresi�of�the�U.S.�
Court�of�Appeals�for�the�Second�Circuit,�for�
whom�she�had�clerked,�but�also�was�brash�
enough�to�slip�a�copy�to�University�of�Chi-
cago�law�professor�Richard�Epstein,�whom�
she� didn’t� know� but� whose� work� on� torts�
she� particularly� admired.� Upon� reading�
her�draft,�Epstein�picked�up�the�phone�and�
called�her.�“We�had�a�one-hour�conversa-
tion�that�was�a�litany�of�everything�wrong�
with� my� article,”� says� Sharkey.� “He� said,�
‘You’re�taking�us�to�hell�and�you�don’t�even�
have�a�handbasket!’”

Despite� his� critique,� Epstein� was� im-
pressed.� “I� knew� from� the� first� conversa-
tion�that�this�young�professor�would�soon�
make�it�to�the�ranks�of�top�legal�scholars�in�
any�area�in�which�she�worked,”�he�recalls.�

“She�was�focused�and�determined,�with�an�
immense�knowledge�of�the�case�law�and�a�
real�commitment�to�intellectual�rigor.”

Sharkey,� 37,� who� comes� to� NYU� from�
Columbia� Law� School,� has� gotten� over�
the� sting� of� her� initial� acquaintance� with��
Epstein� and� now� counts� him� among� the�
impressive�academics�who�inspire�her�with�
their�passion�for�teaching�and�desire�to�ap-
ply�their�work�to�real�issues;�her�own�work,�
in�turn,�elicits�high�praise�from�them.�Ca-
labresi�recalls�telling�Justice�David�Souter,�
who�was� interviewing�Sharkey� for�a�clerk-
ship�position,�“A�quite�extraordinary�thing�
has�just�happened:�Cathy�has�drafted�a�short�
opinion�from�my�chambers,�and�it�is�the�first�
time�I�have�taken�an�opinion�of�this�sort�and�
sent�it�in�without�changing�a�word.”�

Sharkey’s�scholarship�and�teaching�fo-
cus�on�torts.�She�is�forging�new�theories�by�
using�torts�and�products�liability�as�a�lens�
through� which� to� examine� the� interplay�
between� private� law� and� public� law.� She�
is�currently�exploring�the�relationship�be-

tween�civil�litigation�and�admin-
istrative�regulation�in�the�context�
of� the� pharmaceutical� industry.�

“Federalism�in�Action:�FDA�
Regulatory� Preemption�
in�Pharmaceutical�Cases�
in� State� Versus� Federal�
Courts”�is�one�of�three�
upcoming�law�review�
articles�that�deal�with�
federal� preemption.�
In� them,� Sharkey� ana-
lyzes�whether�courts�and�
agencies�work�in�tandem�
or� at� odds� with� each�
other�when�creating�and�
enforcing�regulations.�If�
the�U.S.�Food�and�Drug�
Administrat ion� ap-
proves� a� pharmaceu-
tical� company’s� drug,�
should� that� approval�
shield�the�company�from�
future�tort�liability?�“I�find�
these� areas� particularly�
rich� because� of� the� ques-
tions� of� federalism� that�
they� inevitably� implicate,”�
she�says.�Tort� law�operates�
at� the� state� level,� whereas�
agencies� such� as� the� FDA�
enforce�federal�statutes�and�
regulations.� “My� aim,”� she�
adds,�“is�to�develop�models�of�
interaction� between� courts,�
agencies�and�Congress.”

There� is� a� graceful� push�
and� pull� to� Sharkey’s� schol-
arship� and� teaching� that�
represents�her�love�of�theory�
and�her�devotion�to�practical�problem-solv-
ing.�This�tension�has�played�out�in�the�evo-
lution� of� her� academic� and� professional�
career�as�well.�Sharkey�attended�Yale�as�an�
undergraduate,�where�she�first�encountered�
economics�in�classes�taught�by�renowned�
economists�William�Nordhaus�and�Nobel�
Prize-winner�James�Tobin.�“I�was�mesmer-
ized� by� the� subject� matter� and� how� their�
research�related�to�actual�ongoing�public�
policy�issues,”�Sharkey�says.�Reaching�her�
senior� year� with� more� than� enough� cred-
its—she�would�later�graduate�summa�cum�
laude—Sharkey�took�off�her�first�semester�
and�pursued�an�independent�study,�an�on-
the-ground�examination�of�the�bail�bond�
system�in�New�Haven.�She�collected�data�
from� bail� commission� records� and� inter-
viewed� bail� bondsmen,� ultimately� deter-
mining�that�the�private�sector,�represented�
by�bail�bondsmen,�mitigates�racial�discrim-
ination�in�the�public�sphere,�where�courts�

set� higher� bail� for� black� and� His-
panic� male� detainees.� She� went�
on�to�win�Yale’s�prize�for�the�best�

original�economics�thesis�and�
found� her� work� developed�
further� by� professors� Ian�
Ayres� and� Joel� Waldfogel�
in�a�1994�Stanford Law Re-
view�article,�“A�Market�Test�
for�Race�Discrimination�in�
Bail�Setting.”

Fast-talking� and� en-
ergetic,� Sharkey� was� also�

an� All-American� goalie� for�
the� Yale� women’s� lacrosse�
team,� becoming� captain�
and� most-valuable� player�
as� well� as� one� of� ten� final-
ists� for� the�NCAA�Woman�
of� the� Year� in� 1992.� While�

she�didn’t�win�the�latter�des-
ignation,�she�was�granted�a�
Rhodes� Scholarship� at� Ox-
ford,� where� she� pursued� a�
master’s� in� economics.� But�
the�practical�side�of�her�won�
out:� “Economics� was� theo-
retical,”�says�Sharkey;�“in�law�
I� saw� the� problem-solving.� I�
was� influenced� by� pioneers�
like�Richard�Posner�who�were�
taking� economic� analysis��
and�applying�it�to�legal�quan-
daries.”�Professor�Noah�Feld-
man,� now� on� the� faculty� of�
Harvard� Law� School,� says�
of� Sharkey,� his� friend� since�
they�both�clerked�for�Justice�
Souter,� “It’s� rare� to� master�

the� abstract� theory� and� then�
match� it� up� with� the� way� things� actually�
happen�in�the�real�world;�Cathy�does�it�in�a�
smooth,�seamless�way.”�He�adds,�“She�has�
the�whole�academic�package.”

Sharkey�grew�up�in�Baltimore,�the�third�
of�four�children.�Her�mother�is�a�professor�
of�management�science�at�Loyola�College.�
Her�father�was�a�commercial� litigation�at-
torney�at�a�Baltimore�firm,�and�is�now�an�
administrative� law� judge� in� Washington,�
D.C.�“I� thought�I’d�charted�my�own�path,”�
she� says.� “But� I� think� there� were� subtle�
influences.”�She�will�have�a�chance�to�see�
whether�law�is�destiny�for�the�next�genera-
tion,�too,�though�she�and�her�partner,�Ina�
Bort,�a�partner�at�Kornstein�Veisz�Wexler�&�
Pollard�who�practices�commercial�and�mat-
rimonial�litigation,�are�doing�their�best�to�
remain�neutral.�The�couple�have�an�eight-
month-old� son,� Caleb.� Recently,� friends�
gave� Caleb� a� T-shirt� that� reads,� “Future�
Lawyer.”�He�hasn’t�worn�it�yet.�
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Visiting Faculty

akhil amar,�the�Southmayd�Professor�of�
Law� and� Political� Science� at� Yale� Univer-
sity,�will�visit�the�Law�School�in�Spring�2008�
to�teach�an�advanced�course,�Reading�the�
Constitution.

�A�constitutional�law�expert�who�has�tes-
tified�frequently�before�Congress�and�been�
cited�in�more�than�20�Supreme�Court�cases,�

Amar� has� published�
nearly�100�articles�in�
journals� including�
the� Columbia Law 
Review,� the� Harvard 
Law Review,�the�Stan-
ford Law Review�and�
the� Yale Law Jour-
nal,� along� with� 100�

pieces�in�publications�such�as�the�Los An-
geles Times,�the�New York Times,�Time and�
the�Washington Post.�His�books�include�The 
Bill of Rights: Creation and Reconstruction 
(1998),�America’s Constitution: A Biography�
(2005)�and�Processes of Constitutional De-
cisionmaking: Cases and Materials� (2006,�
fifth�edition),�which�he�coedited.

Amar� earned� a� J.D.� from� Yale� Law�
School,� where� he� was� an� editor� of� the�
Yale Law Journal,� and� clerked� for� Justice��
Stephen�Breyer�when�Breyer�was�on�the�U.S.�
Court�of�Appeals� for� the�First�Circuit.�He�
has� presented� endowed� lectures� or� been�
a�visiting�professor�or�scholar�at�dozens�of�
colleges�and�universities,�and�received�the�
Paul� M.� Bator� Award� from� the� Federalist�
Society�for�Law�and�Public�Policy�Studies.�

After� the� 2000� presidential� election,�
Amar� formulated� a� plan� with� his� brother�
Vikram� Amar,� professor� of� law� at� the��
University�of�California�Hastings�College�
of�Law,�to�ensure�that,�even�without�a�con-
stitutional�amendment,�the�people,�not�the�
electoral� college,� would� decide� the� out-
come.�Under�their�proposal,� if�the�legisla-
tures�of�the�11�most�populous�states�passed�
a�statute�stipulating�that�they�pick�electors�
loyal�to�the�national�popular�vote�winner,�
that� candidate� would� become� president.�
The�two�noted�an�odd�theoretical�possibil-
ity:�“A�candidate,”�they�wrote,�“could�win�
the� presidency� by� winning� the� national�
popular�vote,�even�if�he�or�she�lost�in�every�
one�of�these�big�states!”

william carney� will� teach� Business�
Associations� when� he� visits� NYU� in� Fall�
2007.� Outside� the� classroom,� Carney,� the�
Charles�Howard�Candler�Professor�of�Law�
at�Emory�University�Law�School,�plans�to�
coauthor�a�mergers�and�acquisitions�text-
book�and�two�articles�explaining�the�pre-
eminence�of�Delaware�corporations�law.

The�author�of�two�casebooks�on�corpo-
rate�finance�and�mergers�and�acquisitions,�
two�books�on�corporate�and�securities�law,�
and�more� than�50�book�chapters,�Carney�
has�published�articles�in�the�Notre Dame 
Law Review,� the�Southern California Law 
Review,�the�University of Pennsylvania Law 
Review�and�the�Wall Street Journal,�among�
other�publications.

Carney,�who�earned�an�LL.B.�from�Yale�
Law�School,�began�his� teaching�career�at�
the� University� of� Wyoming.� He� has� been�
the�James�Monroe�Distinguished�Visiting�
Professor�at�the�University�of�Virginia�and�

a� visiting� professor�
at� Central� European�
University� in� Buda-
pest,� the� Technical�
University� of� Dres-
den,� the� University�
of� Antwerp� and� the�
University� of� Michi-
gan.� Along� the� way,�

he�has�also�held�positions�at�numerous�law�
firms,�including�partner�at�Holland�&�Hart�
in�Denver.

Along�with�fellow�lawyer�Leonard�Silver-
stein,�Carney�has�filed�a�patent�application�
for�the�“Reload�Poison�Pill,”�an�improved�
defense�against�hostile�corporate�takeovers.�
Carney�developed�the� idea�while�consult-
ing�on�takeover�defenses.�After�he�ran�the�
numbers�on�a�conventional�poison�pill,�he�
says�he�discovered�that�“the�client�was�still�
vulnerable.”�In�an�article�published�in�the�
Emory Lawyer,�the�pair�wrote�that,�unlike�
the� regular� poison� pills� that� “fire”� only�
once,�“the�reload�pill�is�more�like�an�auto-
matic�rifle�that�keeps�firing�at�the�enemy�as�
long�as�necessary.”�

Carney�also�serves�on�the�board�of�Phar-
masset,�a�biotechnology�company,�and�as�
chair�of�the�Corporate�Code�Revision�Com-
mittee�of�the�State�Bar�of�Georgia.

donald clarke,� a� Chinese-law� spe-
cialist,�will� teach�corporate� law,�an� intro-
duction� to� the� Chinese� legal� system� and�
an�advanced�Chinese�business�law�course�
during� his� 2007-08� visit.� A� professor� at�
George�Washington�University�Law�School,�
he�plans�to�also�research�Chinese�citizens’�
use� of� courts� and� legal� institutions� as��
instruments�of�social�change.

Clarke,�who�is�fluent�in�Mandarin,�was�
a� Fulbright� Research� Fellow� at� Tsinghua�
University�Faculty�of�Law�in�Beijing�and�a�
visiting�fellow�at�Yale�Law�School’s�China�
Law�Center.�He�directs�both�the�U.S.�China�

Law� Society� and� the�
Pacific�Rim�Law�and�
Policy� Association,�
and� belongs� to� the�
Council� on� Foreign�
Relations� and� the�
Academic� Advisory�
Group� of� Congress’s�
U.S.-China� Working�

Group.�Clarke�has�written�articles�for�pub-
lications�such�as�the�Columbia Journal of 
Asian Law,� the� Encyclopaedia Britannica,�
the�Harvard Law Review and�the�Stanford 
Journal of International Law.�

Formerly� an� attorney� at� Paul,� Weiss,�
Rifkind,�Wharton�&�Garrison�in�New�York,�
Clarke� has� an� M.Sc.� in� the� government�
and�politics�of�China�from�the�University�
of� London� and� a� J.D.� from� Harvard� Law�
School.�He�has�taught�at�the�University�of�
Washington�School�of�Law�and�the�Univer-
sity�of�London.�Clarke�coedits�Asian Law 
Abstracts,� a� Social� Science� Research� Net-
work�electronic�journal;�edits�the�Chinese 
Law Prof Blog,�which�he�founded;�and�has�
consulted�for�the�Agency�for�International�
Development,� the� Asian� Development�
Bank,�and�the�Financial�Sector�Reform�and�
Strengthening�Initiative.

Clarke’s� interest� in� Chinese� law� was�
sparked�by�NYU�Professor�Jerome�Cohen’s�
book� on� the� criminal� process� in� China,�
which�Clarke�discovered�in�the�Canadian�
Embassy’s�library�in�Beijing.�“I�arranged�to�
meet�Professor�Cohen�when�we�were�both�
in�Tokyo�a�couple�of�years�later,”�Clarke�says,�

“and�he�was�strongly�encouraging�about�my�
pursuing�a�career�in�Chinese�law.�I�took�his�
advice�and�have�never�regretted�it.”

daniel crane� will� teach� Antitrust� and��
Intellectual�Property�and�U.S.�Contract�Law�
and�Theory�during�his�2007-08�visit.�Crane,�
whose� research� principally� concerns� the�
institutional�structure�of�antitrust�enforce-
ment,�is�a�professor�at�Yeshiva�University’s�
Benjamin� N.� Cardozo� School� of� Law� and�
litigation� counsel� at� Paul,� Weiss,� Rifkind,�
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Wharton� &� Garrison� in� New� York.� Crane�
was� previously� an� associate� at� the� firm,�
as�well�as�at�Morgan,�Lewis�&�Bockius� in��
Miami.�An�important�aspect�of�his�research�

is� the� history� of� U.S.�
antitrust�institutions.�

“One� potentially� sur-
prising� fact� my� re-
search�has�uncovered�
is�the�degree�to�which�
some� of� the� institu-
tional�features�of�U.S.�
antitrust� policy� are�

attributable�to�a�clash�between�ideological�
impulses�at�the�time�of�the�Constitution’s�
framing,”�Crane�says.�“The�Antifederalists�
were�opposed�to�any�sort�of�federal�role�in�
creating�and�structuring�corporations.�Dur-
ing�the�founding�era�of�U.S.�antitrust�policy�
[1890-1914],�this�antifederalist�impulse�was�
still�very�influential�and�contributed�to�the�
defeat�of�proposals�for�a�corporate�regula-
tory�model.”

After� earning� a� J.D.� from� the� Univer-
sity�of�Chicago�Law�School,�Crane�clerked�
for�Judge�Kenneth�L.�Ryskamp�of� the�U.S.�
District�Court�for�the�Southern�District�of��
Florida.� He� has� published� articles� in� the��
California Law Review,�the�Cornell Law Re-
view�and�the�Michigan Law Review.�With�El-
eanor�Fox,�Walter�J.�Derenberg�Professor�of�
Trade�Regulation�at�NYU,�he�is�coediting�An-
titrust Stories,�part�of�the�Law�Stories�series.

In� 2006,� Crane� appeared� before� the�
Department� of� Justice� and� Federal� Trade�
Commission’s� joint� hearings� on� loyalty�
discounts�and�bundled�rebates.�He�recently�
presented� “Patent� Pools,� RAND� Commit-
ments� and� the� Problematics� of� Price� Dis-
crimination”�at�the�Law�School’s�La�Pietra�
Conference� on� the� Expansion� of� Intellec-
tual�Property�Rights�in�Florence.

mihir desai,�professor�at�Harvard�Bus-�
iness� School,� will� coteach� the� Tax� Policy��
Colloquium� and� Seminar� with� Professor�
Daniel�Shaviro�while�visiting�NYU�in�Spring�
2008.�He�will�also�research�corporate�taxa-

tion�and�governance,�
particularly� the� con-
cept� of� recentering�
the� corporate� tax�
on� public� financial�
statements.

Desai�is�the�author��
of� International Fi-
nance: A Casebook 

(2006),� and� has� published� articles� in� the�
Brookings Papers on Economic Activity,�the�
Journal of Finance,� the�National Tax Jour-
nal,�the�Quarterly Journal of Economics and�
�the�Review of Financial Studies,�along�with�

the�Financial Times,�the�Harvard Business 
Review�and�the�Times of India.

Desai� is� a� research� associate� at� the��
National�Bureau�of�Economic�Research,�a�
nonprofit�research�organization,�where�he�
codirects�the�India�Working�Group.�He�was�
a�financial�analyst�at�CS�First�Boston.

He�has�testified�before�the�U.S.�Senate’s�
Committee�on�Homeland�Security�and�Gov-
ernmental�Affairs,�the�U.S.�House�Commit-
tee�on�Ways�and�Means,�and�the�President’s�
Advisory�Panel�on�Federal�Tax�Reform�on�
the�issues�of�tax�treatment�of�stock�options,�
the�corporate�tax,�and�taxation�and�global�
competitiveness.� In� his� House� testimony,�
Desai� pointed� out� problems� with� the� cor-
porate�taxation�reporting�system.�

“While� individuals� are� not� faced� with�
this� perplexing� choice� of� how� to� charac-
terize� their� income� depending� on� the� au-
dience,”� he� said,� “corporations� do� find�
themselves�in�this�curious�situation.�Dual�
books�for�accounting�and�tax�purposes�are�
standard�in�corporate�America�and,� judg-
ing�from�recent�analysis,�are�the�province�
of�much�creative�decision-making.”

Desai�received�an�M.B.A.�and�a�Ph.D.�in�
political�economy�from�Harvard�University,�
and�was�a�Fulbright�Scholar�in�India.

theodore eisenberg,� who� is� in� the�
vanguard�of�scholars�interested�in�empiri-
cal�analysis�of�legal�issues,�will�teach�Bank-

ruptcy�and�Empirical�
Methods� when� he�
visits�the�Law�School�
in�Fall�2007.�

Of�his�research,�he�
says,� “The� most� sur-
prising� thing� is� how�
little�we�know�about�
how� the� legal� sys-

tem�is�actually�working.”�The�Henry�Allen�
Mark�Professor�of�Law�at�Cornell�University,�
Eisenberg�will�also�work�on�projects�involv-
ing� choice� of� law� terms� in� contracts,� pat-
terns�of�dissent�in�state�court�opinions�and�
dissemination�patterns�of�legal�precedent.�

He�is�founder�and�editor�of�the�Journal 
of Empirical Legal Studies and� serves� on�
the� editorial� board� of� the� American Law 
and Economics Review,�as�well�as�two�advi-
sory�boards�of�the�Social�Science�Research�
Network�and�the�board�of�directors�of�the��
Society�for�Empirical�Legal�Studies,�which�
he� incorporated.� The� editor-in-chief� of�
the�13-volume�Debtor-Creditor Law�(2004),�
Eisenberg�is�also�the�author�of�Bankruptcy 
and Debtor-Creditor Law� (2004,� third� edi-
tion)� and� Civil Rights Legislation: Cases 
and Materials (2004,�fifth�edition);�in�addi-
tion,�he�has�written,�cowritten�or�coedited�

a�number�of�other�works.�His�articles�have��
appeared� in� journals� such� as� the� George-
town Law Journal, the�Harvard Law Review,�
the�Stanford Law Review�and�the�Yale Law 
Journal,�and�in�reference�works�including�
the Encyclopedia of the American Consti-
tution� and� the Oxford Companion to the  
Supreme Court of the United States.

Eisenberg� earned� a� J.D.� from� the� Uni-
versity�of�Pennsylvania�before�clerking�at�
the� U.S.� Court� of� Appeals� for� the� District�
of�Columbia�Circuit�and�for�Chief� Justice�
Earl�Warren�of�the�U.S.�Supreme�Court.�He�
worked� at� Debevoise� &� Plimpton� in� New�
York�and�has�been�a�visiting�professor�at�the�
Fondazione�Collegio�Carlo�Alberto�as�well�
as� Harvard� and� Stanford� law� schools.� In�
recent�years,�Eisenberg�has�testified�before�
several�committees�of�the�U.S.�House�of�Rep-
resentatives�and�the�U.S.�Senate�on�issues��
including�litigation�abuse,�civil�rights�and��
the�bankruptcy�code.

mitchell engler� is� no� stranger� to�
NYU:�After�earning�a�B.A.� in�political�sci-
ence�here,�he�went�on�for�his�J.D.�(’90)�and�
an�LL.M.�in�tax�law�(’91)�and�has�been�an�
acting�assistant�professor�at�the�Law�School.�
During�his�return�visit,�he�will�teach�Corpo-
rate�Tax,�Tax�Policy,�Taxation�of�Property�
Transactions� and� Timing� Issues� and� the�
Income�Tax.�

Engler� worked� as� an� associate� at� two�
New� York� firms—Davis,� Polk� &� Wardwell�
and�Fried,�Frank,�Harris,�Shriver�&�Jacob-

son—before� becom-
ing� a� professor� at�
Yeshiva� University’s�
Benjamin�N.�Cardozo�
School�of�Law,�where�
he� chairs� the� Aca-
demic�Standards�and�
Educational� Policy�
committees.� At� Car-

dozo,�Engler�teaches�Corporate�Accounting,�
Corporate�and�Partnership�Tax,�Corporate�
Tax,�Corporations�and�Federal�Taxation.

Engler�has�published�articles�on�a�range�
of�tax-related�topics�in�journals�such�as�the�
Cardozo Law Review,� the� Columbia Busi-
ness Law Review,� the� Notre Dame Law  
Review and�the�Tax Law Review.

A� major� component� of� his� scholarship�
has� been� the� advocacy� of� a� tripartite� pro-
gressive�consumption�tax�composed�of�“a�
progressive�wage�tax,�a�business�tax�solely�
on�corporations�and�a�limited�individual�tax�
on�consumption�wages.�This�combination�
minimizes� both� individual� tax� reporting�
and�changes�to�current�law,�thereby�facili-
tating� the� transition� to� a� more� equitable,��
efficient�and�administrable�tax�system.”�
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jesse fried,�a�professor�of�law�at�the�Uni-
versity�of�California,�Berkeley,�will�teach�a�
corporate�bankruptcy�and�reorganization�
course�and�a�corporate�governance�semi-
nar�when�he�visits�NYU�in�Spring�2008.�His�

research�projects�will�
focus� on� executive�
compensation,� secu-
rities�regulation�and�
venture� capital� con-
tracting.� The� most�
surprising� element�
of� his� research� into�
executive� compen-

sation,� he� says,� is� the� realization� of� “the�
lengths� to�which�firms�have�gone�to�hide�
from� shareholders� both� the� amount� and�
performance-insensitivity� of� compensa-
tion—including�illegal�steps�such�as�back-
dating�of�options.”

Fried� is� the� coauthor� of� Pay Without  
Performance: The Unfulfilled Promise of  
Executive Compensation (2004).� He� has�
published�articles�in�the�Harvard Law Re-
view,�the University of Chicago Law Review�
and�the�Yale Law Journal.�He�is�the�editor�of�
the Review of Law and Economics.

Fried�codirects�the�Berkeley�Center�for�
Law,�Business�and�the�Economy,�and�directs�
the�Boalt�Tel�Aviv�Executive�LL.M.�Program.�
He�has�been�a�John�M.�Olin�Research�Fellow�
in�Law,�Economics�and�Business�at�Harvard�
Law�School,�and�a�tax�attorney�at�Sullivan�&�
Worcester�in�Boston.�Fried�has�also�been�a�
visiting�professor�at�Tel�Aviv�University�Law�
School�and�the�Swiss�National�Bank’s�Studi-
enzentrum�Gerzensee.

He�holds�an�A.B.�and�an�A.M.�in�econom-
ics�as�well�as�a�J.D.�from�Harvard�University,�
where�he�was�a�Department�of�Education�
Jacob�K.�Javits�Fellow�and�a�John�M.�Olin�
Fellow,� and� where� he� won� the� Olin� Prize�
in�Law�and�Economics.�Fried�is�a�litigation�
consultant�and�expert�witness�in�the�fields�
of�bankruptcy�and�corporate�law.

sarah barringer gordon�says�the�
conflict�between�the�Mormons�and�federal�
government� was� “a� key� part� of� American�

history� in� the� 19th�
century.”� The� Arlin�
M.� Adams� Professor�
of�Constitutional�Law�
and�Professor�of�His-
tory�at�the�University�
of�Pennsylvania,�who�
has� researched� and�
written� extensively�

on�the�topic,�will�teach�Blasphemy�in�Amer-
ica,�and�Property�during�Fall�2007.�

The� “Mormon� Question,”� she� says,� en-
compassed� religion,� westward� migration,�

local�versus�national�power,�the�economic�
effects� of� the� California� Gold� Rush,� and�

“the� growth� of� legal� regulation� and� pro-
fessionalization� that� allowed� lawyers� to�
control�the�central�offices�of�American�gov-
ernment�at�virtually�every�level�by�the�end�
of�the�19th�century.”�

Gordon� earned� a� J.D.� from� Yale� Law�
School.� She� has� been� a� visiting� professor�
at�University�College�in�London,�a�visiting��
research�fellow�at�Princeton�University,�a�
visiting� scholar� at� the� National� Constitu-
tion�Center,�a�Rockefeller�Fellow�at�Princ-
eton’s� Center� for� Human� Values� and� a�
Samuel�I.�Golieb�Fellow�at�the�NYU�School�
of�Law.�Before�teaching�at�the�University�of�
Pennsylvania,�she�was�an�associate�at�Fine,�
Kaplan�&�Black�in�Philadelphia�and�a�law�
clerk�for�Judge�Arlin�M.�Adams�of�the�U.S.�
Court�of�Appeals�for�the�Third�Circuit.

Gordon’s� books� include� The Mormon 
Question: Polygamy and Constitutional 
Conflict in Nineteenth-Century America 
(2002),�which�won�Best�Book�awards�from�
the�Mormon�History�Association�and�the�
Utah� Historical� Society,� and� the� forth-
coming�The Spirit of the Law: Religion and  
Litigation in Twentieth-Century America.�
She� has� been� published� in� the� Journal of 
American History,�the�New York University 
Law Review�and�the�Yale Journal of Law & 
the Humanities.

In�addition�to�being�a�former�associate�
dean�at�the�University�of�Pennsylvania�Law�
School,�Gordon�has�served�on�the�boards�
of�the�American�Society�for�Legal�History,��
the� Mormon� History� Association� and��
Vassar�College.�

robert howse,�the�Alene�and�Allan�F.�
Smith�Professor�of�Law�at�the�University�of�
Michigan� Law� School,� will� teach� Interna-
tional�Financial�Architecture�and�Interna-
tional� Investment� Law� during� his� Spring�

2008�visit.�An�expert�
in� international� eco-
nomic�law�and�a�spe-
cialist� in� European�
legal� and� political�
philosophy� of� the�
20th�century,�Howse�
will�also�research�the�
connection� between�

international� trade� and� investment� rules�
and�addressing�global�warming,�as�well�as�
the�question�of�global�justice.

Before� embarking� on� a� law� career,�
Howse�worked�for�the�Policy�Planning�Sec-
retariat’s�Department�of�External�Affairs�in�
Ottawa�and�the�Canadian�Embassy�in�Bel-
grade.�He�has�been�a�professor�at�the�Uni-
versity�of�Toronto�Faculty�of�Law;�a�member�

of�the�faculty�at�the�World�Trade�Institute�in�
Berne;�and�a�visiting�professor�at�Harvard�
Law� School,� Osgoode� Hall� Law� School� at�
York�University�in�Toronto,�Tel�Aviv�Univer-
sity,�Tsinghua�University�in�Beijing�and�the�
University�of�Paris�I�(Panthéon-Sorbonne).�
Howse�received�an�LL.B.� from�the�Univer-
sity�of�Toronto�and�an�LL.M.�from�Harvard.

Howse� has� been� a� consultant� to� the�
Inter-American� Development� Bank,� the�
Organisation� for� Economic� Co-operation�
and�Development,�the�U.N.�Conference�on�
Trade�and�Development,�and�the�U.N.�Office��
of� the� High� Commissioner� for� Human�
Rights.�He�is�the�coauthor�of�a�number�of�
books,�including�Protecting Human Rights 
in a Global Economy: Challenges for the 
World Trade Organization� (2000)�and�The 
Regulation of International Trade� (1995;�
third� edition,� 2005).� His� articles� have��
appeared� in� publications� such� as� the��
Columbia Journal of Environmental Law,�
the�Michigan Law Review�and�the�Virginia 
Law Review.��

edward iacobucci,�an�associate�pro-
fessor�of�law�and�the�Osler�Chair�in�Business�
Law�at�the�University�of�Toronto,�will�visit�
in�Fall�2007�to�teach�Corporations�and�re-
search�how�the�governance�arrangements�

of� business� trusts�
differ� from� those� of�
corporations,� which�
have� less� legal� dis-
cretion�in�structuring�
those� arrangements.�

“[My� coauthor� and� I]�
hope�the�results�shed�
light�on�a�long-stand-

ing�debate�over�the�role�of�mandatory�and�
default�rules�in�corporate�law.”

Iacobucci,�the�director�of�the�J.D./M.B.A.�
Program�at�the�University�of�Toronto,�was�a�
visiting�professor�at�the�University�of�Chi-
cago�Law�School,�John�M.�Olin�Visiting�Fel-
low�at�Columbia�Law�School�and�John�M.�
Olin�Visiting�Lecturer�at�the�University�of�
Virginia�School�of�Law.�He�has�coauthored�
Cases, Materials and Notes on Partnerships 
and Canadian Business Organizations 
(2004,� fourth� edition);� Economic Shocks: 
Defining a Role for Government�(2001);�and�
The Law and Economics of Canadian Com-
petition Policy�(2002),�which�won�the�2002-
03� Purvis� Prize� for� the� best� written� work�
on�Canadian�economic�policy.�He�has�also�
published�articles�in�journals�including�the�
Harvard Law Review,�the�Osgoode Hall Law 
Journal�and�the�Virginia Law Review.

He�received�an�M.Phil.� from�St.�John’s�
College�at�the�University�of�Oxford,�where�
he�was�a�Rhodes�Scholar,�and�an�LL.B.�from�
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the�University�of�Toronto�Law�School,�where�
he� earned� the� Angus� MacMurchy� Gold�
Medal�for�the�highest�cumulative�average�
upon�graduation.�Iacobucci�subsequently�
clerked� for� Justice� John� Sopinka� of� the��
Supreme�Court�of�Canada.

mitchell kane,�an�associate�professor�
of�law�at�the�University�of�Virginia�School��
of� Law,� will� teach� Income� Taxation� dur-
ing�Fall�2007.�At�the�University�of�Virginia,�
where�he�earned�his�J.D.,�he�teaches�Federal�

Income� Tax� and� In-
ternational�Taxation.

Kane�was�an�asso-
ciate�in�Covington�&�
Burling’s�London�and�
Washington,�D.C.,�of-
fices,�and�clerked�for�
Judge� Karen� LeCraft�
Henderson�of�the�U.S.�

Court�of�Appeals�for�the�District�of�Colum-
bia�Circuit.�He�has�been�a�visiting�professor�
at� the�Harvard�and�University�of�Pennsyl-
vania�law�schools.�

He� has� published� articles� in� journals�
such� as� the British Tax Review� and Tax 
Notes.� Kane’s� current� scholarly� work� in-
cludes�a�coauthored�paper�on�the�relative�
effects� of� corporate� law� versus� corporate�
tax� law� on� firms’� choices� as� to� where� to�
locate.� “As� the� decision� about� corporate�
location� becomes� increasingly� interna-
tionalized,”�he�says,�“the�effects�of�the�tax�
law�become�more�pronounced.�This�can�be�
expected�to�lead�corporations�to�locate�in�
suboptimal�jurisdictions,�from�a�corporate�
law�standpoint.”�

He� continues,� “Our� research� explores�
the� ways� in� which� one� can� use� bilateral�
treaties�or�appropriately�designed�federal�
structures� to� remove,� or� ameliorate,� this��
tax-induced� distortion.”� Kane� is� also� re-
searching�how�to�use�international�taxation�
rules� to� create� new� development� finance�
sources,�in�response�to�the�United�Nations’�
call� for� creative� thinking� to� address� the��
projected�difficulties�of�meeting�many�coun-
tries’�Millennium�Development�Goals.

christopher leslie,�a�specialist�in�anti-�
trust�law,�will�visit�in�Spring�2008�to�teach�a�
class�on�antitrust�law�and�a�seminar�on�an-
titrust�law�and�intellectual-property�rights.

The�Chicago-Kent�College�of�Law�profes-
sor�clerked�for�Judge�Diarmuid�O’Scannlain�
of�the�U.S.�Court�of�Appeals�for�the�Ninth�
Circuit� and� worked� as� a� litigation� associ-
ate�at�Pillsbury�Madison�&�Sutro�and�Heller�
Ehrman,�two�San�Francisco�firms.

The�coauthor�of�Gilbert Law Summaries: 
Antitrust�(2004),�Leslie�has�also�published�

articles�in�numerous�
publications,� includ-
ing�the�Harvard Civil 
Rights-Civil Liber-
ties Law Review,� the�
Texas Law Review�
and� the� UCLA Law 
Review.� He� is� the� au-
thor�of�the�upcoming�

casebook� Antitrust Law and Intellectual 
Property Rights (2008).�

john leubsdorf,�a�professor�of�law�and�
Judge�Frederick�B.�Lacey�Scholar�at�Rutgers�
School�of�Law-Newark,�will�teach�two�classes,�
Evidence� and� Professional� Responsibil-
ity�and�the�Regulation�of�Lawyers,�during�
Spring�2008.�He�will�also�work�on�an�article,�

“Legal�Ethics�Falls�Apart,”�which�posits�that�
the�body�of� law�created� by� legislative�and�
administrative�bodies�to�govern�lawyers�is�
becoming�increasingly�fragmented.�

“Some� of� these� requirements� seek� to��
protect�clients�from�their�lawyers,�extend-
ing� the� traditional� rules� with� that� goal,”�
Leubsdorf�says,�“but�often�they�seek�to�limit�
the�rights�of�lawyers�to�pursue�their�clients’��
interests�in�order�to�protect�either�opposing�
parties�or�the�government.”

Leubsdorf�has�been�a�Fulbright�Scholar�
in� Paris;� a� professor� at� Boston� University�

School�of�Law;�and�a�
visiting� professor� at�
Yeshiva� University’s�
Benjamin�N.�Cardozo�
School� of� Law,� Co-
lumbia� and� Cornell�
law�schools,�and�the�
University� of� Califor-
nia,�Berkeley,�School�

of�Law.�He�was�also�a�partner�at�Foley,�Hoag��
&�Eliot�in�Boston.

He�is�a�coauthor�of�Civil Procedure�(2001,�
fifth�edition)�and�the�author�of�Man in His 
Original Dignity: Legal Ethics in France�
(2001).� What� interests� Leubsdorf� about�
French�legal�ethics,�he�says,�is�that�it�“has�
rules�much�like�ours,�but�is�based�on�a�very�
different� ideological� foundation.”� His� ar-
ticles�have�appeared�in�publications�such�
as� the� Harvard Law Review,� the� Stanford 
Law Review�and�the�Yale Law Journal.�He�
earned�a�J.D.�from�Harvard�Law�School�and�
clerked�for�Chief�Judge�Bailey�Aldrich�of�the�
U�.S.�Court�of�Appeals�for�the�First�Circuit.

jerry mashaw will�teach�The�Admin-
istrative� and� Regulatory� State� during� his�
Spring�2008�visit.�He�will�also�work�on�a�ma-
jor�project,�composed�of�four�articles�and�a�
book,�concerning�the�historical�origins�of�
American�administrative�law�between�1787�

and� 1887.� The� book,� Mashaw� says,� will� ex-
plain� how� administrative� law� “developed�
out�of�the�practical�necessities�of�adminis-
tration,�the�evolving�understanding�of�the�
role� of� the� federal� government� under� the�
Constitution,�and�the�intellectual�resources�
available�to�19th-century� lawyers�and�pol-
icy-makers�for�building�an�administrative�

state�that�was�consis-
tent� with� American�
commitments� to� in-
dividual� liberty� and�
the�rule�of�law.”

At�Yale�Law�School,�
where� he� is� the� Ster-
ling�Professor�of�Law,�
Mashaw� teaches�

courses�on�administrative�law,�designing�
of� public� institutions,� legislation,� regula-
tion�and�social-welfare�policy.�He�taught�at�
the�University�of�Virginia�Law�School�and�
Tulane�University�Law�School.�Mashaw�has�
authored�or�coauthored�numerous�books,�
including�Administrative Law: The Ameri-
can Public Law System (2003,�fifth�edition)�
and�Greed, Chaos and Governance: Using 
Public Choice to Improve Public Law (1997),�
which�received�awards�from�the�American�
Bar�Association’s�Section�on�Administrative�
Law�and�Regulatory�Policy�and�the�Order�of�
the�Coif.�His�articles�have�appeared�in�pub-
lications�such�as�the�Georgetown Law Jour-
nal,�the�New York Times,�the�University of 
Chicago Law Review�and�the Virginia Law 
Review.� He� earned� an� LL.B.� from� Tulane,�
where�he�was�first�in�his�law�school�class;�
studied�at�the�University�of�Edinburgh�Law�
School�as�a�Marshall�Scholar;�and�received�
a�Ph.D.�in�European�governmental�studies�
from�the�University�of�Edinburgh.

Mashaw� is� a� fellow� of� the� American�
Academy�of�Arts�and�Sciences;�a�founding�
member,�board�member�and�past�president�
of� the� National� Academy� of� Social� Insur-
ance;�and�founding�coeditor�of�the�Journal 
of Law, Economics, and Organization.� He�
has�consulted�for�the�National�Institute�of�
Medicine,� the� Social� Security� Administra-
tion�and�various�private�foundations,�as�well�
as�the�Argentinian,�Chinese�and�Peruvian�
governments.�

trevor morrison,�an�associate�professor�
at�Cornell�Law�School,�
will� teach� Constitu-
tional�Law�during�his�
Fall�2007�visit.�He�will�
also� work� on� several�
research� projects� re-
lated� to� the� War� on�
Terror,�including�“Sus-
pension�and�the�Extra-
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judicial�Constitution,”�a�forthcoming�article�
about�the�appropriate�roles�of�the�legislative�
and�executive�branches�during�a�valid�sus-
pension�of�the�writ�of�habeas�corpus.�

Defining� the� term� “extrajudicial� Con-
stitution”�as�“the�interpretation�and�imple-
mentation�of�the�Constitution�by�nonjudicial�
actors,”� Morrison� argues� that� “although��
suspending�habeas�corpus�removes�a�vital�
remedy�against�unlawful�detention,�deten-
tion�that�was�unlawful�before�the�suspension��
remains� unlawful.� But� this� raises� impor-
tant� questions� about� how� Congress� and�
the� executive� branch� should� think� about�
their� obligations� to� the� Constitution� dur-
ing�periods�when�the�courts,�on�account�of�
the�writ’s�suspension,�are�not�in�a�position�
to�enforce�the�Constitution.”

Morrison� was� an� associate� at� Wilmer,�
Cutler� &� Pickering� in� Washington,� D.C.�
He�also�worked�for�the�U.S.�Department�of��
Justice�as�a�Bristow�Fellow�in�the�Office�of�
the� Solicitor� General� and� as� an� attorney-�
advisor� in� the� Office� of� Legal� Counsel.��
Morrison�clerked�for�Judge�Betty�B.�Fletcher�
of�the�U.S.�Court�of�Appeals�for�the�Ninth�
Circuit,� and� for� Justice� Ruth� Bader��
Ginsburg�of�the�U.S.�Supreme�Court.�

He�has�published�articles�in�the�Colum-
bia Law Review,� the� Cornell Law Review,�
the�Michigan Law Review�and�the�Yale Law 
Journal.� Morrison� received� a� B.A.� in� his-
tory�from�the�University�of�British�Colum-
bia�and�a�J.D.�from�Columbia�Law�School.�
He�was�also�a�Richard�Hofstadter�Fellow�in�
History�at�Columbia�University.

robert rabin,� the� A.� Calder� Mackay�
Professor� of� Law� at� Stanford� Law� School,�
will� visit� NYU� during� the� 2007-08� aca-
demic�year.�Rabin�previously�visited�NYU�

in�1999-2000.�He�will�
teach� Protection� of�
Personality,� which�
will�cover�liability�for�
defamation,�invasion�
of� privacy� and� emo-
tional�distress,�Torts,�
and�Toxic�Harms.�

Rabin�is�the�author�
of� Perspectives on Tort Law� (2003,� fourth�
edition);�a�coauthor�of�Tort Law and Alter-
natives: Cases and Materials (2006,�eighth�
edition);� and� a� coeditor� of Torts Stories�
(2003),�Regulating Tobacco (2001)�and�Smok-
ing Policy: Law, Politics and Culture (1993).�
His�articles�have�appeared�in�publications�
including� the� Columbia Law Review,� the�
Georgetown Law Journal,�the Stanford Law 
Review�and�the�Yale Law Journal.

Rabin� has� been� a� visiting� professor� at�
Harvard� Law� School,� the� Jack� N.� Pritzker�

Distinguished� Visiting� Professor� at� the�
Northwestern�University�School�of�Law,�an�
associate�professor�of�law�at�the�University�
of� Wisconsin,� a� senior� environmental� fel-
low�at�the�U.S.�Environmental�Protection�
Agency,�a�visiting�fellow�at�Oxford�Univer-
sity’s�Centre�for�Socio-Legal�Studies�and�a�
fellow�at�the�Center�for�Advanced�Study�in�
the�Behavioral�Sciences.�He�earned�a�J.D.�
and�a�Ph.D.�in�political�science�from�North-
western�University.

Rabin�has�devoted�considerable�schol-
arship�to�tobacco�regulation.�“It�struck�me�
back�in�the�early�’90s�that�for�all�of�the�suc-
cess�plaintiffs�were�having�in�the�products�
liability�area,�there�had�never�been�a�single�
successful�claim�in�a�tobacco�tort�suit�over�
a�40-year�period,”�he�says.�“I�was�intrigued�
by�this�low-visibility�corner�of�tort�law�and�
decided�to�explore�it�through�an�empirical,�
interview-based�study.”�The�Robert�Wood�
Johnson�Foundation�then�asked�Rabin�to�
be�program�director�of�its�Tobacco�Policy��
Research� and� Evaluation� Program,� and�
other� research,� writing� and� consulting��
activities� followed,� including� testifying��
before�the�House�Judiciary�Committee.

r. anthony reese,�the�Arnold,�White�&�
Durkee�Centennial�Professor�of�Law�at�the�
University�of�Texas�at�Austin,�will�visit� in�
Spring�2008�to�teach�Copyright�Law.�

Reese� has� published� articles� in� the�
Journal of World In-
tellectual Property,�
the Stanford Law Re-
view� and� the� Texas 
Law Review,� among�
other� publications.�
He�is�the�coauthor�of�
Internet Commerce: 
The Emerging Legal 

Framework�(2006)�and�is�collaborating�with�
Stanford�Law�School�Professor�Paul�Gold-
stein� on� the� forthcoming� new� edition� of�
Copyright, Patent, Trademark and Related 
State Doctrines.�He�is�also�coauthor�of�the�
new�edition�of�the�casebook�Copyright�with�
Jane�Ginsburg�and�Robert�Gorman.

Reese� has� taught� English� for� the� Yale-
China� Association� in� Tianjin� and� Hunan.�
He�earned�his�J.D.�from�Stanford�Law�School�
and�clerked�for�Judge�Betty�B.�Fletcher�of�the�
U.S.�Court�of�Appeals�for�the�Ninth�Circuit.�
He�also�worked�as�an�associate�at�Morrison�
&�Foerster�in�San�Francisco,�and�continues�
to�serve�as�special�counsel�to�the�firm.

larry ribstein,�the�Mildred�van�Voor-
his�Jones�Chair�at�the�University�of�Illinois�
College� of� Law,� will� teach� Jurisdictional�
Competition,� Survey� of� Securities� Reg-

ulation� and� Unincorporated� Business��
Associations�during�his�2007-08�NYU�visit.�
He� will� also� pursue� research,� including�
a� project� on� how� American� filmmakers�

have� portrayed� busi-
ness;� revise� two� of�
his� books;� organize�
a� conference� at� his�
home� institution;�
participate� in� a� sym-
posium� at� George-
town�University�Law�
Center;�and�complete�

a�coauthored�book,�The Law Market.�
He�is�the�author�of�Unincorporated Busi-

ness Entities� (2004,� third� edition)� and� the�
coauthor�of�works�including�The Sarbanes-
Oxley Debacle: What We’ve Learned;�How to 
Fix It�(2006),�Ribstein and Keatinge on Limited 
Liability Companies�(2004,�second�edition),�
Business Associations�(2003,�fourth�edition),�
the�four-volume�Bromberg and Ribstein on 
Partnership� (1988-present)� and� Bromberg 
and Ribstein on LLPs, RUPA, and ULPA��
(annual� editions).� Ribstein’s� articles� have��
appeared�in�such�journals�as�the�Georgetown 
Law Journal,�the�University of Chicago Law  
Review�and�the�Virginia Law Review.

Ribstein�has�been�a�professor�at�George�
Mason�University�School�of�Law�and�Mer-
cer� University� Law� School,� and� a� visiting�
professor�at�the�St.�Louis�University,�South-
ern� Methodist� University,� University� of�
Texas�and�Washington�University�schools�
of�law.�He�was�also�an�associate�in�the�trial�
department� of� McDermott,� Will� &� Emery�
in� Chicago.� He� received� his� J.D.� from� the��
University�of�Chicago�Law�School.

He�has� testified�before� the�U.S.�House�
Committee� on� Ways� and� Means� and� ad-
vised�the�Legislative�Affairs�Commission�of�
the�National�People’s�Congress�of�China.

In�a�paper�connected�to�his�research�on�
portrayals� of� business� in� American� film,�
Ribstein� wrote,� “It� is� not� business� that�
filmmakers�dislike,�but�rather�the�control�
of� firms� by� profit-maximizing� capitalists.�
This�dislike�stems�from�filmmakers’�resent-
ment�of�capitalists’�constraints�on�their�ar-
tistic�vision.�Their�portrayal�of�business�is�
significant�because�films�have�persuasive�
power�that�tips�the�political�balance�toward�
business�regulation.”

suzanne scotchmer�is�a�professor�of�
economics�and�public�policy�at�the�Univer-
sity�of�California,�Berkeley.�Her�academic�
interests� include� intellectual-property�
protection� and� rules� of� evidence.� During�
Spring�2008�she�will�research�the�econom-
ics�of�digital�rights�management�and�teach�
Innovation:�Law,�Policy�and�Economics.
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Scotchmer� says� that� vendors� are� turn-
ing� from� legal� protections� to� technical��

protections,�and�rais-
ing� questions� about�
which�safeguards�are��
the�most�effective�and��
the�best�incentive�for��
artists�to�continue�to��
create:� “One� of� the��
difficulties� is� trying��
to�push�and�pull�the�

modern� world� into� the� old� legal� systems.��
It�just�doesn’t�work.”

She� is� the� author� of� Innovation and  
Incentives� (2004)�and�has�been�published�
in� the� International Journal of Law and 
Economics,� the� Journal of Public Econom-
ics,�the�RAND Journal of Economics,�Science�
and�the�Yale Law Journal.

Scotchmer�was�an�associate�professor�of�
economics�at�Harvard�University.�She�has�
been� a� visiting� professor� at� the� New� Eco-
nomic�School�in�Moscow,�Stanford�Univer-
sity,� the� Stockholm� School� of� Economics,�
Tel�Aviv�University,�the�University�of�Auck-
land,�the�University�of�Cergy-Pontoise�near�
Paris,�the�University�of�Paris�I�(Panthéon-
Sorbonne),� the� University� of� Southern�
California� Law� School,� the� University� of�
Toronto�Faculty�of�Law�and�Yale�University.�
She�was�a�scholar� in�residence�of�the�U.S.�
Court�of�Appeals�for�the�Federal�Circuit�and�
has�been�an�antitrust�consultant�to�the�U.S.�
Department�of�Justice’s�Antitrust�Division.�
Scotchmer� received� an� M.A.� in� statistics�
and�a�Ph.D.�in�economics�from�the�Univer-
sity�of�California,�Berkeley.

matthew spitzer,�the�Robert�C.�Pack-
ard�Trustee�Chair�in�Law�and�a�professor�of�
political�science�at�the�University�of�South-
ern�California,�will�teach�The�Administra-
tive� and� Regulatory� State� during� his� Fall�
2007�visit.�In�Spring�2008,�he�will�be�in�res-
idence�at�the�NYU�School�of�Law.

He� is� the� author� of� Seven Dirty Words 
and Six Other Stories: Controlling the Con-
tent of Print and Broadcast�(1986),�and�the�

coauthor� of� Public 
Policy Toward Cable 
Television� (1997)� and�
Administrative Law 
and Regulatory Pol-
icy: Problems, Text, 
and Cases (2002,�fifth�
edition).� Spitzer’s� ar-
ticles�have�appeared�

in� the� Columbia Law Review,� the� George-
town Law Journal,�and�the�Yale Law Jour-
nal,�among�other�publications.

In�addition�to�his�USC�position,�Spitzer�
is�also�a�professor�of�law�and�social�science�

at� the� California� Institute� of� Technology.�
He� was� the� dean� of� USC’s� Gould� School�
of�Law,�and�director�of�the�USC�Center�for�
Communications�Law�and�Policy�and�the�
Gould�School�of�Law’s�Olin�Program�in�Law�
and�Rational�Choice.�He�was�also�an�assis-
tant� professor� at� the� Northwestern� Uni-
versity�School�of�Law�and�a� litigator�with�
Nossaman,�Krueger�&�Marsh�in�Los�Ange-
les.�Spitzer�has�been�a�visiting�professor�at�
Stanford�Law�School�and�the�University�of�
Chicago�Law�School.

Regarding�his�legal�research�in�telecom-
munications�regulation,�Spitzer�says� that�
the�Internet,�with�its�ever-expanding�multi-
media�capacity,�has�confounded�traditional�
regulatory�methods.�“Our�prior�regulatory�
structure�made�the�strength�of�protection�
against�government�regulation�depend�on�
the�type�of�communications�medium,”�he�
says.�“Thus,�print�media�and�face-to-face�
speech�received�strong�protections,�while�
broadcast�received�much�less.�The�Supreme�
Court�stated�quite�forcefully�that�the�Inter-
net�is�to�be�given�strong�protections�against�
regulation,�analogizing�it�to�print.�However,�
the�Internet’s�ability�to�mimic�all�prior�me-
dia�destabilizes�the�old�system.”

Spitzer� earned� a� J.D.� from� USC� and� a�
Ph.D.�in�social�science�from�the�California�
Institute�of�Technology.�He�is�a�past�director�
of�the�American�Law�Deans�Association.

katherine strandburg,� an� associ-
ate�professor�at�DePaul�University�College�
of�Law,�will�coteach�the�Colloquium�on�In-
novation�Policy�and�teach�Patent�Law�I�dur-
ing�her�2007-08�visit�to�NYU.

Strandburg� earned� a� Ph.D.� in� physics�
from� Cornell� Univer-
sity� and� a� J.D.� from�
the� University� of�
Chicago�Law�School.�
She� has� been� a� visit-
ing� professor� at� the�
University�of�Illinois��
College� of� Law� and�
Northwestern� Uni-

versity’s�Department�of�Physics;�an�associ-
ate�at�Mulroy�Scandaglia�Marrinson�Ryan�
and�Jenner�&�Block�in�Chicago;�a�member�
of� the� Condensed� Matter� Theory� Group��
at� Argonne� National� Laboratory,� a� U.S.�
Department� of� Energy� research� center;�
and� a� postdoctoral� research� associate� in��
Carnegie-Mellon� University’s� Physics��
Department.� She� clerked� for� Judge� Rich-
ard�Cudahy�of�the�U.S.�Court�of�Appeals�for��
the�Seventh�Circuit.

She�is�the�coeditor�of�Privacy and Tech-
nologies of Identity: A Cross-Disciplinary 
Conversation� (2005)�and�a�coauthor�of� the�

supplement�to�Cases and Materials on Trade-
mark, Copyright, and Patent Law (2006,�sec-
ond�edition).�Her�articles�have�appeared�in�
the� Berkeley Technology Law Journal,� the�
Connecticut Law Review,� the� Rutgers Law 
Review,�and�the�Wisconsin Law Review.

Strandburg’s� research� covers� three��
major� areas:� the� interplay� between� pat-
enting� and� other� innovation� systems;� a�
network�science�approach�to�understand-
ing�the�patent�system,�applying�statistical�
physics�approaches�to�the�patent�citation�
network;�and�how�increased�surveillance�
resulting� from� digital� communication� af-
fects�social�groups,�and�the�modifications�
in� privacy� and� surveillance� law� required�
to�deal�with�that�surveillance�data.�Of�the�
latter�topic,�Strandburg�says,�“Freedom�of�
association� law� under� the� First� Amend-
ment�protects�membership�lists�of�expres-
sive�associations�from�government�inquiry.�
However,�recent�computational�techniques�
can� use� detailed� traffic� data� to� map� out��
social� networks� and� thus� essentially� ex-
pose�organizational�connections�without�
directly�asking� for�membership� lists.�The�
law�is�much�less�protective�of� traffic�data�
than�of�the�content�of�communications.”�

�
robert b. thompson,�a�scholar�in�cor-
porations�law,�corporate�finance�and�secu-
rities�regulation,�will�visit�NYU�in�Spring�
2008.� The� New� York� Alumni� Chancellor’s�
Professor� of� Law� and� a� professor� of� man-
agement� at� Vanderbilt� University,� he� will�
teach�Corporate�Separateness�in�a�Global�

Market� and� Mergers�
and�Acquisitions,�and�
research�the�varying�
uses� of� subsidiaries�
and� separate� corpo-
rate�entities�in�differ-
ent�legal�cultures.�

Of� his� research,�
Thompson� says,� “As�

corporations� have� become� more� globally�
integrated,�there�are�concerns�as�to�whether�
they’re� more� likely� to� avoid� government�
constraints�on�their�externalizing�behavior,�
including� environmental� and� labor� con-
cerns.�I�am�particularly�interested�in�look-
ing�at�how�the�use�of�corporate�subsidiaries�
might�contribute�to�this�problem.”�

Thompson� is� the� coauthor� of� Corpo-
rations and Other Business Associations: 
Cases and Materials� (2006,� fifth� edition),�
O’Neal and Thompson’s Close Corporations 
and LLCs: Law & Practice� (2004,� revised�
third�edition)�and�O’Neal and Thompson’s  
Oppression of Minority Shareholders and 
LLC Members�(2004,�revised�second�edition).�
He�has�published�articles�in�journals�such�
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as� the� Columbia Law Review,� the� George-
town Law Journal,�the�New York University 
Law Review and�the�Texas Law Review.

Thompson� has� been� a� chaired� profes-
sor�at�the�Washington�University�School�of�
Law,�where�he�was�director�of�the�Center�for��
Interdisciplinary�Studies,�and�taught�at�the�
University� of� Sydney� Law� School.� He� has�
been�a�visiting�professor�at�the�Northwest-
ern�University�School�of�Law�and�an�associ-
ate�at�Jones,�Bird�&�Howell�in�Atlanta.

Thompson,�who�received�a�J.D.�from�the�
University�of�Virginia,� is�the�editor�of�the�
Corporate Practice Commentator,� a� jour-
nal�that�reprints�the�top�scholarly�articles�
in�the�field,�and�a�past�chair�of�the�Associa-
tion�of�American�Law�Schools’�Section�on�
Business�Associations�as�well�as�its�Section�
on�Securities�Regulation.�He�has�testified�
before� the� U.S.� House� of� Representatives�
Committee� on� Commerce� and� chaired�
the�faculty�senates�of�both�Vanderbilt�and�
Washington�universities.

kenji yoshino�will�make�his�second�visit�
to�the�Law�School�in�Spring�2008.�He�is�the�

Guido�Calabresi�Pro-
fessor�of�Law�and�the�
former� deputy� dean�
of� intellectual� life� at�
Yale� Law� School.� He�
specializes�in�consti-
tutional� law,� antidis-
crimination�law,�and�
law�and�literature.�At�

NYU�he�will�teach�Constitutional�Law.
After�receiving�his�J.D.�from�Yale,�where�

he�was�the�articles�editor�of�the�Yale Law 
Journal,� Yoshino� clerked� for� Judge� Guido�
Calabresi�of�the�U.S.�Court�of�Appeals�for�
the�Second�Circuit.�He�earned�an�M.Sc.�in�
management�studies�from�the�University�of�
Oxford,�where�he�was�a�Rhodes�Scholar.

Yoshino,� the� author� of� Covering: The 
Hidden Assault on Our Civil Rights (2006),�
has�published�articles�in�the�Columbia Law 
Review,�the Michigan Law Review,�the New 
York Times,� the� Stanford Law Review,� the�
Washington Post�and�the�Yale Law Journal.�
He�has�appeared�on�The Charlie Rose Show,�
The O’Reilly Factor,�The Tavis Smiley Show 
and�C-SPAN’s Washington Journal.

kimberly yuracko,�a�professor�at�the�
Northwestern� University� School� of� Law,�
will�teach�Property�and�work�on�two�proj-
ects�during�her�Fall�2007�visit.�The�first�is�a�
paper�exploring�whether�states�are�consti-
tutionally�limited�in�how�much�regulatory�
control� and� oversight� of� homeschooling�
they�can�abdicate.�The�second�is�a�book�that,�
Yuracko�says,�gives�a�“comparative�analy-

sis�of�sex-�and�race-based�forms�of�trait�dis-
crimination�in�employment.”

Trait-based�discrimination�targets�those�
who,� for� instance,�do�not�conform�to�spe-
cific� masculine� or� feminine� standards� or�
certain�standards�of�appearance�or�speech,�
as�opposed�to�traditional�status-based�dis-
crimination,�which�targets�all�members�of�a�
protected�group�because�of�their�race�or�sex.�

“The� book,”� she� says,�
“will�explore�the�legal�
justifications�for�ever�
treating�trait�discrim-
ination�as�actionable�
status�discrimination�
under�Title�VII�of�the�
Civil� Rights� Act� of�
1964.�Moreover,�it�will�

provide�a�historically�informed�account�of�
the� dramatically� different� responses� that�
courts�have�taken�to�trait-based�claims�in�
the�race�and�sex�discrimination�contexts.”�

Yuracko� is� the� author� of� Perfectionism 
and Contemporary Feminist Values� (2003)�
and�the�coauthor�of�Cases and Materials on 
Feminist Jurisprudence: Taking Women Seri-
ously�(2006,�third�edition).�She�has�published�
articles� in� the� California Law Review,� the 
George Washington Law Review,�the�North-
western University Law Review,�the�San Di-
ego Law Review�and�the�Texas Law Review.

She� has� been� a� lecturer� in� the� Univer-
sity�of�California�at�Irvine’s�Department�of�
Political�Science�and�a�visiting�professor�at�
the� University� of� California,� Los� Angeles�
School�of�Law.�Outside�academia,�Yuracko�
has� worked� as� an� associate� at� Paul,� Hast-
ings,�Janofsky�&�Walker�in�Los�Angeles.�She�
clerked�for�Judge�Stanley�Marcus�of�the�U.S.�
Court�of�Appeals� for�the�Eleventh�Circuit�
and�for�Judge�Gary�Taylor�of�the�U.S.�District�
Court�for�the�Central�District�of�California.

She�received�a�B.A.�in�political�science�
and�feminist�studies,�a�Ph.D.�in�political�sci-
ence�and�a�J.D.�from�Stanford�University.

jonathan zittrain,� the�Professor�of�
Internet� Governance� and� Regulation� at�
the�University�of�Oxford,�will�teach�a�course�
on�cyberlaw�at�NYU�in�Spring�2008.�He�is�
also�the�director�of�graduate�studies�at�the��
Oxford�Internet�Institute.

Zittrain� is� the� author� of� Technological 
Complements to Copyright (2005)�and�Juris-
diction�(2005),�both�part�of�the�Internet�Law�
Series,�and� the� forthcoming� The Future of 
the Internet—And How to Stop It�(2008).�He�is�
also�a�coeditor�of�the�forthcoming�Access De-
nied: The Practice and Policy of Global Inter-
net Filtering (2007).�He�has�been�published�
in�journals�such�as�the�Berkeley Technology 
Law Journal,�the�Harvard Law Review and�

the�University of Chicago Law Review,�as�well�
as�in�the�Boston Globe, Forbes,�the�New York 
Times,�the�Washington Post�and�Wired.

Zittrain�was�cocounsel�in�the�Supreme�
Court�case�Eldred v. Ashcroft,�a�challenge�to�
the�Sonny�Bono�Copyright�Term�Extension�
Act� of� 1998.� He� conducted� the� first� large-
scale�testing�of�Internet�filtering�in�China�
and� Saudi� Arabia.� In� collaboration� with�

students� at� Harvard�
Law�School,�he�began�
chillingeffects.org,�
a� Web� site� tracking�
and� archiving� legal�
threats� to� Internet-�
content�producers.

Zittrain� earned� a�
B.S.� in� cognitive� sci-

ence� and� artificial� intelligence� from� Yale�
University,�and�an�M.P.A.�and�a�J.D.�from�
Harvard�University.�Outside�academia,�he�
is�a�justice�of�the�peace�and�was�the�legal�
story� consultant� for� the� NBC� television�
show�Ed.

Of�all�the�issues�raised�by�the�Internet�
age,�Zittrain�says�the�most�pressing�is�“how�
to�reconcile�our�need�to�make�modern�tech-
nology�work�as�reliably�as�an�appliance�with�
its� roots� in� informal� community-driven�
systems.�We�risk�a�world�of�well-function-
ing�iPods�and�iPhones�with�much�less�of�the�
innovation�from�left�field�that�surprises�and�
delights�us.”

Multi-Year  

Returning Faculty

The NYU School of Law maintains long-
term relationships with faculty who return  
to campus on an annual basis to teach stu-
dents or conduct research.

sir john baker,�a�leading�authority�on�
the� development� of� English� legal� institu-
tions,�will�teach�Legal�History�of�England�

and� the� British� Em-
pire� in� Fall� 2007.� He�
is� the� Downing� Pro-
fessor� of� the� Laws�
of� England� at� Cam-
bridge�University.�

In�addition�to�his�
appointment�as�a�Se-
nior�Golieb�Fellow�at�

the� Law� School,� Sir� John� has� also� been� a�
Hauser�Global�Law�professor,�a�fellow�of�the�
British�Academy�and�a�fellow�of�St.�Catha-
rine’s�College,�Cambridge�University.�

The�author�of�more�than�25�books�and�
100�articles,�Sir� John�is� the�general�editor�
of�the�Oxford History of the Laws of England 
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and� the� Cambridge Studies in English Le-
gal History.� He� has� held� positions� at� Yale�
and�Harvard�law�schools,�the�Huntington�
Library,� the�University�of�Oxford�and�the�
European�University�Institute�in�Florence.�
He�was�knighted�in�June�2003�for�his�signifi-
cant�contributions�to�the�study�of�English�
legal�history.

charles cameron,� a� prize-winning�
scholar� of� American� politics,� returns� to�
the� Law� School� from� Princeton� Univer-
sity,�where�he�is�a�professor�of�politics�and�
public�affairs.�In�Spring�2008�he�will�teach��
Political�Environment�of�the�Law.

Cameron’s� research� focuses� on� politi-
cal� institutions� and� policymaking,� and�
his� writing� has� appeared� in� journals� of�
political�science,�economics�and�law.�His�

recent�work�includes�
game�theoretic�mod-
els� of� bargaining� on�
collegial� courts� and�
a� formal� theory� of�
judicial� federalism,�
as� well� as� empirical�
analyses�of�the�“mac-
ropolitics”�of�the�U.S.�

Supreme�Court;�the�effects�of�race�and�gen-
der�diversity�on�decision-making�in�the�U.S.�
Courts� of� Appeals;� and� lower-court� com-
pliance� with� Supreme� Court� decisions.�
He�is�also�writing�a�book�on�the�politics�of��
Supreme�Court�nominations.

Before� joining� the� Princeton� faculty,�
Cameron� served� as� director� of� the� M.P.A.�
program�at�Columbia�University,�where�he�
was�a�tenured�professor�in�the�Department�
of�Political�Science.�

richard epstein,� who� will� make� his�
third�visit�to�campus�in�Fall�2007,�is�known�
for� his� research� and� writings� on� a� broad�
range� of� constitutional,� economic,� his-
torical�and�philosophical�subjects.�At�the��
University� of� Chicago� Law� School,� where�
he�is�the�James�Parker�Hall�Distinguished�
Service� Professor� of� Law,� he� has� taught�
communications,�constitutional,�criminal,�
health,�labor�and�Roman�law;�contracts;�ju-

risprudence;�patents;�
property,� and� torts,�
to� name� a� few� sub-
jects.� He� will� teach��
Contracts� during�
his� visit� to� the� Law�
School.

Epstein� is� the� Pe-
ter� and� Kirstin� Bed-

ford�Senior�Fellow�at�Stanford�University’s�
Hoover�Institution�on�War,�Revolution�and�
Peace.�A�former�editor�of�the�Journal of Law 

and Economics�and�the�Journal of Legal Stud-
ies,�he�now�directs�Chicago’s�John�M.�Olin�
Program� in� Law� and� Economics.� Among�
his�books�are�Overdose: How Excessive Gov-
ernment Regulation Stifles Pharmaceutical 
Innovation (2006)� and� How Progressives  
Rewrote the Constitution (2006).�

john ferejohn,�the�Carolyn�S.�G.�Munro�
Professor� of� Political� Science� at� Stanford�
University,� will� teach� the� Democratic��
Theory� Seminar� with� Professor� Jeremy��
Waldron,� and� the� Law,� Economics� and�
Politics� Colloquium�with� Professor� Lewis��
Kornhauser� during� his� visit� in� Fall� 2007.�
Part� of� Ferejohn’s� research� focuses� on�

“America’s� statutory� constitution.”� “Many�
of� our� important� rights� and� values� are�
very�well�protected,�by�statutes�rather�than�
by� the� Constitution,”� he� says.� “America’s�
‘real’�constitution�is�more�flexible�and�even��
democratic�than�most�constitutional�schol-
arship�implies.”

Ferejohn�is�an�expert�in�positive�politi-
cal�theory,�political�institutions�and�behav-
ior.� He� holds� appointments� in� Stanford’s�
Economics� Department� and� Graduate�
School� of� Business� and� is� a� senior� fellow�

at� the� Hoover� Insti-
tution.� His� teaching�
and� research� inter-
ests�include�theory�of�
social�choice,�public�
law�and�comparative�
constitutions.�He�has�
written� or� cowritten�
five� books,� includ-

ing�The New Federalism: Can the States Be 
Trusted?�(1997)�and�Constitutional Culture 
and Democratic Rule (2001).� His� articles�
have�appeared�in�publications�such�as�the�
Cornell Law Review,� the�Georgetown Law 
Journal,� the New York University Law Re-
view,� the� Texas Law Review� and� the� Vir-
ginia Law Review.

Ferejohn�earned�his�Ph.D.�in�political�sci-
ence�from�Stanford.�He�has�received�a�Gug-
genheim�Fellowship�and�is�a�member�of�the�
American�Academy�of�Arts�and�Sciences�and�
of�the�National�Academy�of�Sciences.

moshe halbertal,� Gruss� Professor�
of� Law,� is� a� professor� at� Hebrew� Univer-
sity�of�Jerusalem�and�a�fellow�at�the�Hart-
man�Institute�of�Advanced�Jewish�Studies.�
His� scholarship� focuses� on� hermeneu-
tics,� much� of� it� concerned� with� the� ques-
tion,�“What�can�we�learn�from�Jewish�law�
about�the�concept�of�law?”�Halbertal,�who�
has�also�served�as�the�Gruss�Visiting�Pro-
fessor� at� the� Harvard� and� University� of��
Pennsylvania� law� schools,� received� the��

Michael�Bruno�Award,�
given� to� pioneer-
ing� Israeli� scholars�
under� the� age� of� 50.�
His�books�have�been�
published� to� critical�
acclaim� both� in� Is-
rael� and� the� United�
States.� In� Fall� 2007��

he� will� teach� Law,� Violence� and� the� Anti-
social�Passions,�and�Maimonides�Mishneh�
Torah:�Jewish�Law�and�Legal�Theory.�

daniel rubinfeld,� the� Robert� L.�
Bridges�Professor�of�Law�and�Professor�of�
Economics�at�the�University�of�California,�
Berkeley,� will� return� for� his� sixth� visit� to�

NYU.� Rubinfeld� nor-
mally� teaches� Quan-
titative�Methods�and�
Antitrust� Law� and�
Economics� but� this�
Fall�will�be�spending�
his� sabbatical� at� the�
Law�School.

A�leading�law�and�
economics� scholar,� Rubinfeld� has� writ-
ten� articles� on� antitrust� and� competition�
policy,� law� and� economics,� and� the� po-
litical�economy�of�federalism.�He�has�also�
cowritten� two� economics� textbooks� with�
M.I.T.� professor� Robert� Pindyck,� Micro-
economics�(2002)�and�Econometric Models 
and Economic Forecasts (2000).�Rubinfeld�
is�a�former�deputy�assistant�attorney�for�the�
Antitrust�Division�of�the�U.S.�Department�
of�Justice,�and�is�a�fellow�of�the�American�
Academy�of�Arts�and�Sciences�and�the�Na-
tional�Bureau�of�Economic�Research.�

geoffrey stone,�who�will�visit�in�Fall�
2007,� will� teach� First� Amendment� Rights�
of�Expression�and�Association.�Stone�is�the�
Harry�Kalven�Jr.�Distinguished�Service�Pro-
fessor�of�Law�at�the�University�of�Chicago�

Law�School,�where�he�
earned� his� J.D.� After�
clerking� for� Justice�
William�J.�Brennan�Jr.�
of� the� U.S.� Supreme�
Court,� he� returned�
to�his�alma�mater�as�
a� professor� before�
serving� as� dean� and�

then� provost.� A� preeminent� First� Amend-
ment�scholar,�Stone�wrote�about�the�effects�
of� war� on� the� First� Amendment� in� Peril-
ous Times� (2004),� which� received� the� Los  
Angeles Times Book�Award�and�the�Robert�
F.�Kennedy�National�Book�Award.�His�most�
recent� books� are� War and Liberty� (2007)�
and�Top Secret (2007).
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Alexander Fellow 
jamal greene,�an�Alexander�Fellow�at�
NYU�in�the�2007-08�academic�year,�says�he�
will�center�his�research�on�“the�marketing�
of�constitutional�methodologies,�focusing�

on�originalism�as�em-
blematic.� I� will� sug-
gest�that�the�relevant�
audience� for� these�
methodologies� has�
broadened� dramati-
cally.”�He�seeks�to�de-
scribe�the�market�for�
constitutional� meth-

odologies� in�developing�a�useful� formula�
for�a�particular�methodology’s�success.�

Greene�clerked�for�Supreme�Court�Justice�
John� Paul� Stevens� and� Judge� Guido� Cala-
bresi�of�the�U.S.�Court�of�Appeals�for�the�Sec-
ond�Circuit.�He�earned�an�A.B.�cum�laude�in�
economics�from�Harvard�University�and�a�
J.D.�from�Yale�Law�School,�where�he�was�the�
articles�editor�of�the�Yale Law Journal�and�
codirector�of�the�Capital�Assistance�Project.�
He�has�been�published�in�the�Michigan Jour-
nal of Gender & Law,�the Yale Law Journal 
and�the�Yale Law & Policy Review.

Before�attending�law�school,�Greene�was�
a� reporter� at� Sports Illustrated,� where� he�
wrote�more�than�30�articles�and�saw�every�
game�of�the�2000�World�Series—a�“Subway�
Series”�between�the�Yankees�and�the�Mets.�
He�adds�that�he�“might�be�the�only�person�
ever�to�attend�every�game�of�two�different�
baseball�playoff�series� in�the�same�round”�
that�same�year—the�Yankees�versus�the�A’s,�
and�the�Giants�versus�the�Mets.

Furman Academic  

Fellow

margaret lewis ’03,� a� Furman� Aca-
demic� Fellow� for� 2007-08,� will� research�

criminal�justice,�legal-�
system� reforms� and�

“rule�of�law”�issues�in�
China,�continuing�to�
delve� into� the� areas�
that� she� studied� as�
a� research� fellow� at�
the� NYU� School� of�
Law’s� U.S.-Asia� Law�

Institute,�where�she�worked�with�Professor�
Jerome�Cohen.�

Lewis� recently� completed� a� piece� on�
extradition� and� mutual� legal� assistance�
treaties,�and�is�working�on�an�article�about�
China’s�implementation�of�the�United�Na-
tions� Convention� Against� Transnational�
Organized� Crime.� Her� research� focuses�

on� Taiwan� as� well� as� mainland� China.�
In�2006,�she�spent�more�than�a�month� in��
Taiwan�researching�its�criminal-justice�sys-
tem�reforms.�“This�year,”�Lewis�says,�“I�plan�
to�focus�on�criminal-procedure�reforms�in�
China,�exploring�current�reforms�and�plac-
ing�them�in�a�comparative�perspective.”

Lewis� clerked� for� Judge� M.� Margaret�
McKeown�of�the�U.S.�Court�of�Appeals�for�
the�Ninth�Circuit�and�was�an�associate�at�
Cleary,�Gottlieb,�Steen�&�Hamilton�in�New�
York,� where� her� work� focused� on� capital�
markets� and� mergers� and� acquisitions.�
She�earned�a�B.A.�in�East�Asian�languages�
and� cultures� from� Columbia� University,�
where� she� graduated� summa� cum� laude�
and� joined� Phi� Beta� Kappa,� and� a� J.D.�
from� NYU,� where� she� graduated� magna�
cum� laude.� She� was� inducted� into� the��
Order�of�the�Coif;�worked�as�an�associate�
editor�and�staff�editor�on�the�New York Uni-
versity Law Review,�and�won�the�Leonard�J.��
Schreier�Memorial�Prize� in�Ethics.�Lewis�
was�a�student�fellow�at�the�United�Nations�
International�Law�Commission�in�Geneva.

Judicial Fellow

Judge� albert rosenblatt� will� visit�
NYU� as� a� Judicial� Fellow� in� the� 2007-08��
academic� year.� He� will� be� teaching� the�
State�Courts�and�Appellate�Advocacy�Semi-
nar� and� working� with� the� Law� School’s�
Dwight�D.�Opperman�Institute�for�Judicial�
Administration.

Recently�retired�from�the�New�York�State�
Court�of�Appeals,�Rosenblatt�has�had�a�dis-

tinguished�career�as�
a� New� York� State� Su-
preme�Court� justice;�
an� associate� justice�
of�the�New�York�State�
Supreme� Court’s� Ap-
pellate�Division,�Sec-
ond� Department;�
chief� administrative�

judge�of�New�York�State�courts;�and�both�
a� county� judge� and� district� attorney� in�
Dutchess�County,�New�York.�He�was�also�
a�visiting�judge�at�the�Harvard�Law�School�
Trial�Advocacy�Workshop,�a�faculty�mem-
ber�of�the�New�York�State�Judicial�Training�
Seminars,� and� a� course� presenter� in� the�
Newly�Elected�Judges�Education�Program�
in�New�York�City.

Rosenblatt’s�books�include�The Judges of 
the New York Court of Appeals: A Biographi-
cal History�(2007)�and�New York’s New Drug 
Laws and Sentencing Statutes�(1973).�He�has�
been�published�in�the�Albany Law Review,�
the� Cardozo Law Review,� the� New York  
Law Journal�and�the�Washington University  

Law Quarterly,�and�has�served�five�times�as�
an�issue�coeditor�of�the�New York State Bar 
Journal with� New� York� State� Chief� Judge��
Judith�S.�Kaye�’62.

Looking�back�on�the�many�cases�he�has�
judged�through�the�years,�Rosenblatt�says,�

“The�ones�I�most�enjoyed�writing�up�were�
those� in� which� I� had� to� uncover� the� his-
torical�underpinnings,�in�some�instances�
back� to� common� law� or� other� historical�
origins�that�helped�explain�things.”�These�
cases�touched�on�issues�as�diverse�as�organ��
donation,� worker� safety,� maternal� rights,�
duty�of�innkeepers�to�guests�and�termina-
tion�of�life�support.

Rosenblatt� is� currently� counsel� at��
McCabe� &� Mack� in� Poughkeepsie.� He� is�
also�president�and�a�charter�trustee�of�the�
Historical�Society�of�the�Courts�of�the�State�
of�New�York,�as�well�as�a�fellow�of�the�New�
York�Bar�Foundation.�He�has�judged�moot�
court� competitions,� served� on� various��
legal� committees� and� received� numer-
ous�awards.�Rosenblatt�earned�a�J.D.�from��
Harvard�Law�School.

Global Visiting  

Professors of Law

josef drexl holds� the� Chair� for� Pri-
vate�Law�and�European�and�International�
Economic� Law� at� the� University� of� Mu-

nich,� and� is� the� co-
director� of� the� Max�
Planck� Institute� for�
Intellectual�Property,�
Competition�and�Tax�
Law.�He�is�a�member�
of�the�Administrative�
Council�of�the�Associ-
ation�of�International�

Economic� Rights� and� chair� of� the� Aca-
demic�Society�for�Competition�Law.�Drexl�
has� a� Ph.D.� in� law� from� the� University� of��
Munich�and�an�LL.M.�from�the�University�
of�California,�Berkeley,�and�completed�his�
German� habilitation� in� private� law;� com-
mercial�and�business�law;�intellectual-prop-
erty�law;�European�law;�and�comparative�
law�in�Munich.�He�was�a�visiting�professor�
at� the� Liberà� International� University� of��
Social�Sciences�in�Rome.

franco ferrari is�a�chaired�professor�
at�Verona�University�School�of�Law,�a�post�
he�held�at�Tilburg�University�in�the�Nether-
lands� and� Bologna� University.� After� serv-
ing�as�a�member�of�the�Italian�delegation�
to�various�sessions�of� the�United�Nations�
Commission� on� International� Trade� Law�
(UNCITRAL),�he�served�as� legal�officer�at�
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the�United�Nations�Office�of�Legal�Affairs,�
International� Trade� Law� Branch,� with� re-
sponsibility�for�numerous�projects,�includ-
ing�the�preparation�of�The Draft UNCITRAL 
Digest and Beyond: Cases, Analysis and Un-

resolved Issues in the 
U.N. Sales Conven-
tion.�Ferrari�has�pub-
lished�more�than�120�
law� review� articles�
in�various�languages�
and�nine�books�in�the�
areas�of�comparative�
law,� private� interna-

tional� law� and� international� commercial�
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 E
ach year the federal indi-
 vidual income tax code pro-
vides over $500 billion worth 
of incentives intended to 
encourage socially beneficial 
activities, such as charitable 

contributions, homeownership, health 
insurance and education. This is an enor-
mous investment, exceeding our budget for 
national defense and amounting to about 
four percent of GDP. The design of these 
tax incentives is therefore an immensely 
important policy matter. Yet despite their 

The Case for Refundable 
Tax Credits
Declaring our current system inefficient, lily batchelder 
proposes that incentives for charitable giving and other 
socially valued behaviors be equal for all taxpayers.

efficiency rationale, little attention has 
been paid to the question of what eco-
nomic efficiency implies about the form 
these tax incentives should take. 

Currently the vast majority of tax in-
centives operate through deductions or 
other approaches that link the size of the 
tax break to a household’s marginal tax 
bracket, which means that higher-income 
taxpayers receive larger incentives than 
lower-income taxpayers. Such an approach 
is often appropriate for provisions, such as 
deductions for business expenses, designed 

to measure income or ability to pay. But we 
argue that it is inefficient for incentives 
intended to promote socially valued ac-
tivities unless policymakers have specific 
knowledge that such households are more 
responsive to the incentive or that their 
engaging in the behavior generates larger 
social benefits. Absent such empirical evi-
dence, all households should face the same 
set of incentives. 

Purely on efficiency grounds, we there-
fore propose a dramatic change in how the 
government should provide tax incentives 
for socially valued activities. Under our 
proposal, which could be implemented on 
a revenue-neutral basis, the default for all 
such tax incentives would be a uniform re-
fundable tax credit. These tax credits would 
be available to qualifying households even if 
they owe no income tax and would provide 
a much more even and widespread motiva-
tion for socially valued behavior than the 
current set of tax incentives. Moreover, they 
could further enhance economic efficiency 
by smoothing out fluctuations in household 
income and macroeconomic demand.

comparing tax incentives
Currently approximately $420 billion of the 
$500 billion of tax incentives in the individual 
income tax code operate through deductions, 
exemptions, exclusions, or nonrefundable 
credits. Such tax incentives tie the size of 
the tax break to an individual’s marginal 
tax bracket: A deduction of $1, for example, is 
worth 35 cents to someone in the 35 percent 
marginal bracket but only 15 cents to some-
one in the 15 percent marginal bracket. Fur-
thermore, these types of tax incentives fail 
to reach the increasingly significant share 
of low- and moderate-income individuals 
and families who do not have any federal in-
come tax liability to offset in any given year. 
More than 35 percent of households during 
any given year have no income tax liability. 
These households are home to almost half of 
all American children. 

Refundable tax credits represent a dif-
ferent approach. Since they are a credit, 
rather than a deduction or exclusion, they 
do not depend on a household’s marginal 
tax bracket. A tax credit of $1, for exam-
ple, reduces taxes by $1 and thus is worth 
the same to households in the 35 percent 
bracket or the 15 percent bracket. And since 
they are refundable, they provide benefits 
to all tax filers, regardless of whether they 
owe income taxes on net.

The tax code presently contains three 
main refundable tax credits: the Earned In-
come Tax Credit, the Child Tax Credit, and 
a small health insurance credit. The Earned 
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Income Tax Credit is the largest antipoverty 
program for the nonelderly in the country. 
In inflation-adjusted terms, the budgetary 
cost of the EITC has risen by a factor of nine 
since it was enacted in 1975, and it tripled 
between 1990 and 2000 alone. More re-
cently, the partially refundable Child Tax 
Credit and a small, fully refundable health 
insurance credit were enacted, and the re-
fundability of the Child Tax Credit was ex-
panded and accelerated.

Refundable credits have grown sub-
stantially over the past three decades. In 
part, this is the result of policymakers’ in-
creasing reliance on the tax code, rather 
than direct government expenditures, to 
subsidize households and influence their 
behavior as a result of perceived or real in-
centives within the tax legislative process. 
Despite this growth, however, the vast ma-
jority of tax incentives still take the form of 
deductions or other approaches linked to 
marginal tax rates.

the efficiency argument
The efficiency benefits of refundable cred-
its can be understood both intuitively and 
theoretically. Intuitively, if policymakers 
want to broadly promote socially valued 
behavior through the tax code, refundable 
credits are generally necessary. As illus-
trated at right, in any given year more than 
one-third of households do not have any 
federal income tax liability. About a quar-
ter of tax units file a tax return but have no 
income tax liability, and another 13 percent 
do not file. Moreover, almost half of all chil-
dren, and 80 percent of children in single-
parent households, live in tax units with no 
income tax liability in any given year. 

As a result, if policymakers want to cre-
ate incentives through the individual in-
come tax for all or most tax units to engage 
in certain behavior every year, such as sav-
ing or obtaining education for themselves 
or their children, refundability should not 
only be considered an acceptable instru-
ment of tax policy—it is imperative.

At a more theoretical level, unless there 
is evidence that certain households are 
more responsive to the incentive than oth-
ers or generate larger social benefits from 
engaging in the activity, tax incentives are 
most efficient if they provide the same in-
centive to all households—and that can 
only be accomplished in a straightforward 
manner through a uniform (and refund-
able) credit. 

The reason that a uniform incentive 
is the most efficient approach in the ab-
sence of evidence regarding differences in 
responsiveness or social benefits is that a 

small number of large mistakes in under- or 
oversubsidizing an activity is more costly 
in efficiency terms than a large number of 
small mistakes. Stated more technically, 
a uniform subsidy is the most efficient in 
the absence of such empirical evidence 
because the deadweight loss arising from 
an uncorrected externality rises with the 
square of the uncorrected externality. For 
example, imagine that certain behavior, 
perhaps charitable contributions, on aver-
age generates five cents of social benefits 
per dollar contributed per year and poli-
cymakers have determined to subsidize 
contributions by, on average, five cents 
per dollar. Imagine further that there is a 
50 percent chance that a dollar of contri-
butions by a high-income household gen-
erates 10 cents of social benefits, while a 
dollar of contributions by a low-income 
household generates none, and a 50 per-
cent chance that this pattern is reversed. A 
uniform subsidy of five cents would leave 
five cents of lost social benefits in both 
cases. Meanwhile, a subsidy of 10 cents 
given to one group would result in 10 cents 
of lost social benefits in one case and none 
in the other. The uniform subsidy is more 
efficient—it minimizes the expected dead-
weight loss—because a small number of big 
errors (one case of 10 cents) is more costly 
in efficiency terms than a large number of 
small errors (two cases of five cents). 

We acknowledge that many tax in-
centives may be bad policy regardless of 
whether they take the form of uniform 
refundable credits, perhaps because the 
behavior in question does not actually 
generate social benefits or because such 
social benefits are best addressed through 
direct government provision of the good 
or regulation. Even taking these limita-
tions into account, however, assuming the 
continued existence of a tax incentive, our 
default structure is generally preferable. It 
minimizes the expected deadweight loss 
not only when a tax incentive undercor-
rects for an externality, but also when it 
overcorrects, either because the subsidy 
exceeds the social benefits generated or be-
cause the behavior actually is not socially 
beneficial.

We also acknowledge that tax incentives 
should not provide the same incentive to all 
households in all circumstances. If there is 
evidence that the associated social benefits 
vary systematically by income class, or that 
different income groups exhibit different 
levels of responsiveness to the subsidy, the 
tax incentive should not be identical for all 
households. Indeed, these differences be-
tween various income groups surely exist in 

reality. But when, as is frequently the case, 
the evidence on these issues is nonexistent 
or inconclusive, the most efficient form 
for a tax incentive is a uniform refundable 
credit. The burden of proof should therefore 
be on those who prefer some other form of 
tax incentive to demonstrate that such de-
viations from a uniform refundable credit 
are justified by empirical evidence.

Even when there is empirical evidence 
suggesting that the optimal tax incentive 
should not be the same for all households, 
the most efficient incentive is almost cer-
tainly still some type of refundable credit. 
It is extremely unlikely that there is a sharp 
break in social benefits or responsiveness 
to an incentive exactly at the point of zero 
income tax liability, given that this thresh-
old varies by family size and year-to-year. 
Yet these types of discontinuities are in-
herent in the application of all other basic 
forms of tax incentives. 

Thus, if policymakers wish to use the 
tax system to create incentives for certain 
socially valued behavior, it makes no sense 
to exclude more than a third of American 
individuals and families from their reach, 

Federal Income 

Tax Liability

SourceS: Peter r. orSzag & Matthew g. hall, NoNfilerS 
aNd filerS with ModeSt tax liabilitieS, 100 Tax NoTes 
723 (2003); authorS’ calculatioNS baSed oN a SiMPle 
Model of 2003 law aNd loNgitudiNal earNiNgS data 
froM the PaNel Survey of iNcoMe dyNaMicS.
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or to provide smaller benefits to some 
households than others, absent evidence 
that those Americans would be relatively 
unresponsive or that their behavior gener-
ates fewer societal benefits. 

additional benefits
The potential efficiency benefits of uni-
form refundable credits are magnified 
further by a second feature: their ability 
to help smooth household income. That is, 
transforming existing tax incentives into 
uniform refundable credits would boost 
after-tax income during hard years, and 
thus help to cushion the blow of a drop in 
earnings, unemployment, or other hard-
ships. Such income smoothing is desirable 
from an efficiency perspective for several 
reasons. It can reduce the costs associated 
with economic instability and offset fail-
ures in insurance markets. It also allows 
families to plan their expenditures more 
confidently and avoids the additional costs 
(moving costs, credit card debt) of financing 
constant changes in household living stan-
dards. Income smoothing is particularly 
beneficial for lower-income households 
because they generally don’t have easy 
access to credit to make it through tough 
times, because they tend to have more vola-
tile incomes than other families in general, 
and because income shocks can result in 
declines in their economic circumstances 
that persist over long periods of time and 
are passed on to their children.

A final efficiency benefit of uniform re-
fundable credits is their ability to smooth 

the macroeconomy. Like household in-
come smoothing, macroeconomic smooth-
ing can enhance economic efficiency. In 
particular, macroeconomic demand fluc-
tuations make it difficult for companies to 
optimize their investment and production 
functions, resulting in adjustment costs. 
These difficulties can inhibit domestic and 
foreign investment, and thus economic 
growth. As a result, there is broad consen-
sus in support of taxing and spending poli-
cies that are automatically countercyclical. 
Uniform refundable credits can help stabi-
lize macroeconomic demand fluctuations 
by raising cash payments to families dur-
ing recessionary periods, which then helps 
boost spending—precisely the desired re-
sponse during such periods.

opposing arguments
Opponents of refundable credits typically 
raise four main objections to our proposal 
that the default structure for all tax incen-
tives should be a uniform refundable credit. 
First, some question the extent to which 
government should engage in redistribu-
tion between different income groups. 
Second, some argue that the tax system 
should be used only to raise revenue, not 
to provide subsidies. Third, some believe 
that all Americans should pay at least some 

tax, even if just one dollar, 
as a duty of citizenship and 
so that they feel some stake 
in governmental decisions. 
Finally, some argue that 
refundable credits would 
increase administrative and 

compliance costs on net and are particu-
larly subject to fraud and abuse. 

Concerns about the extent of govern-
mental redistribution, however, do not 
justify rejecting refundable credits that are 
enacted to enhance economic efficiency by 
subsidizing socially beneficial behavior. 
And concerns about delivering subsidies as 
a tax benefit instead of a transfer are gener-
ally objections to tax incentives overall, not 
to structuring tax incentives as refundable 
credits specifically.

The third objection—that all Americans 
should pay some tax—ignores the fact that 
most households claiming refundable 
credits pay a variety of federal, state and 
local taxes other than income taxes. More-
over, if one is interested strictly in federal 

income taxes, it seems likely that most re-
fundable credit beneficiaries pay a positive 
amount of federal income tax over time as a 
result of the income variations that people 
tend to experience over their lives. Indeed, 
a simplified model of 2003 federal income 
tax law using data from the Panel Survey 
of Income Dynamics suggests that about 
three quarters of tax units who are eligible 
for the refundable element of the EITC or 
CTC at some point during a 20-year period 
would nevertheless have positive net fed-
eral income tax liability over that period if 
historic earnings patterns are any guide. 
Thus, even if one accepts the principle that 
paying some income tax is necessary for 
feeling a stake in government decisions 
(which we do not), this principle would not 
necessarily preclude refundable credits 
once income tax liabilities are examined 
over longer time periods. 

The final objection to refundable credits 
is that they could increase fraud and related 
compliance problems. Yet there is no rea-
son in theory, and no empirical evidence in 
practice, why there should be a “cliff effect” 
in fraud precisely at the point of positive in-
come tax liability. If anything, fraud may be 
easier to hide when it comes in the form of 
a deduction or exclusion, which reduces 
taxable income, as opposed to a refundable 
credit. Instead, reducing fraud and related 
compliance problems for all tax incentives, 
including refundable credits, requires 
structuring the incentives simply, relying 
on third-party reporting, and investing in 
enforcement staffing. 

“I suppose one could say it favors the rich, but, on the other hand,  
it’s a great incentive for everyone to make two hundred grand a year.”
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The U.S. spends 4% of GDP 
subsidizing socially valued 
activities through the tax code.
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Reconciling Trademark 
Rights and Freedom of 
Expression
rochelle cooper dreyfuss describes how strengthened 
trademark protections, such as the 2006 Dilution Revision 
Act, are on a collision course with technology and 
consumer behavior.

 O
n october 6, 2006, president 
Bush signed the Dilution Re-
vision Act, putting trademarks 
and free speech on a collision 
course. Classic trademark law 
regards trademarks as signals 

about price and quality. It protects them 
against the likelihood of consumer con-
fusion in order to motivate producers to 
create goodwill and to reduce consumer 
search costs. Since allusive and referen-
tial uses of trademarks do not engender 
marketplace confusion, they have long 
been considered outside the scope of the 
right. The new dilution law’s concern with 
the likelihood of “tarnishment” and “blur-
ring” is thus a departure from traditional 
principles. Its ban on a wide swath of non-

confusing uses responds to the perception 
that marks now have intrinsic commercial 
value (as, for example, status symbols). 
Further, the new right facilitates “lifestyle 
marketing”—techniques that allow trade-
mark holders to leverage their reputations 
from one product category to another and 
across geographic markets.

But just as trademark holders see greater 
potential in their trademarks, so too do con-
sumers. Signifiers drawn from mythology, 
history, and literature are losing their po-
tency in a world in which the populace lacks 
a shared vocabulary and a common intel-
lectual tradition. Well-known marks have, 
to some extent, taken their place. Exploited 
as metaphors, similes, and metonyms, 
trademarks are becoming the lingua franca 

We recognize that increasing the prev-
alence of refundable credits may create 
incentives for tax units who are currently 
nonfilers to begin filing, thereby increasing 
administrative costs for the government 
and compliance costs for these households. 
These costs are real and should be taken 
into account. Nevertheless, they should not 
be overstated. Currently only about 13 per-
cent of tax units are nonfilers. As a result, 
nonfilers represent a relatively small share 
of the roughly 70 to 80 percent of tax units 
who stand to gain from structuring tax 
incentives as uniform refundable credits. 
Moreover, all tax incentives are elective and, 
even for nonfilers, the administrative and 
compliance costs associated with claiming 
them are often likely to be swamped by the 
dollar value of the credit.

conclusion
Uniform refundable tax credits are the 
most efficient structure for a tax incen-
tive to encourage desired behavior when, 
as frequently occurs, evidence of how the 
desired behavior and its associated social 
benefits vary across the income distribu-
tion is unavailable or inconclusive. Indeed, 
refundable tax credits are generally the 
only way to ensure a tax incentive reaches 
the roughly two-fifths of tax units with 
no positive income tax liability in a given 
year. These efficiency benefits are magni-
fied by the ability of refundable credits to 
help smooth income at a household level 
and by their ability, to a greater or lesser ex-
tent, to bolster the role of the tax system as 
an automatic stabilizer of macroeconomic 
demand. The United States spends almost 
four percent of GDP each year subsidizing 
socially valued activities through the tax 
code. Our proposal would dramatically 
improve the effectiveness and fairness of 
this substantial investment. 
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of the communicative sphere. Likewise, 
trademarks play an expressive role on the 
Internet. Consumers “google” marks to find 
particular producers and producers use 
devices such as keywords, metatags, and 
pop-up ads to attract purchasers. Used as 
domain names, trademarks can draw visi-
tors to websites for purposes ranging from 
political to parodic.

The result is a complicated picture. Im-
ages and trade symbols are increasing in 
cultural significance at exactly the time 
when protection is expanding. The exigen-
cies of a global, online marketplace make 
stronger protection for trademarks nec-
essary just when technology makes their 
widespread expressive use more desirable. 
Internet shopping requires both exclusivity 
and unrestricted availability—the former, 
to allow consumers to search effectively; 
the latter to permit cybermarkets to work 
efficiently. As the commercial/expressive 
duality of marks’ meanings becomes salient, 
so too does the expressive/commercial du-

ality of their use: a trademark-emblazoned 
T-shirt may be expressing a political point, 
but it is also a source of profits—profits that 
derive from the trademark but which can 
be channeled back into efforts to destabi-
lize its meaning.

The Dilution Act’s one-sided response 
to this picture raises the question whether 
lawmakers have fully grappled with the ex-
pressive conflict. Congress and the courts 
(and, one might add, lawmakers around the 
world) appear quick to jump from recogniz-
ing value in a mark to giving that value to its 
proprietor. They see the goal of trademark 
law as the elimination of all possibility of 
confusion, tarnishment, blurring, or on-
line interference. The question is whether 
this goal is desirable—or even attainable.

This essay examines the doctrinal ap-
proaches currently used worldwide to 
consider both proprietary and expressive 
interests and the normative commitments 
that underlie these approaches. It ends 
with a suggested approach for creating 
more space for expressive values: instead 
of trying to protect the marketplace from 
all sources of confusion, blurring and tar-
nishment, trademark law should change 
its focus and adapt the law to the strategies 
that consumers employ when confronted 
with overlapping usages. Lessons drawn 

from cognitive and behavioral research 
can lead us to a legal regime that provides 
better protection for the interests of trade-
mark holders and expressive users alike.

doctrinal approaches 
statutory law
Each of the three forms of trademark law 
(rights against passing off, dilution and cy-
bersquatting) creates tools to balance the 
interests of trademark holders against the 
interests of expressive users; each tool is, 
however, of limited value.

Distinctiveness. The primary safeguard 
for speech interests lies in the distinctive-
ness requirement: marks are unprotectable 
if they are understood to be merely expres-
sive or merely functional. In earlier work, I 
suggested a departure from the traditional 
all-or-nothing approach to distinctiveness 
and posited a concept of “expressive gener-
icity” that would give proprietors market-
ing control—exclusive rights over signaling 
value—but leave other aspects—expressive 

value—with the public. In fact, significant 
developments have occurred along pre-
cisely these lines. In the long run, however, 
this approach has proved incapable of deal-
ing with today’s increasingly complex lin-
guistic marketplace.

Actionable use. Another way to preserve 
expressivity is to refine the definition of 
wrongful use. Statutes variously articulate 
this requirement as “using in the course 
of trade,” “use in commerce,” or “com-
mercial use in commerce”—phrases that 
could distinguish use to sell from use to 
persuade, entertain, affiliate, or navigate 
the Internet.

Michelin & Cie v. C.A.W.-Canada is an 
example of a case decided using this ap-
proach. In a unionization effort, CAW cir-
culated pamphlets showing Bibendum, the 
famed Michelin tireman, crushing workers. 
Michelin’s suit for infringement failed, the 
court reasoning that even though the union 
stood to earn dues, the use was not com-
mercial: “CAW is competing for the hearts 
and minds of…Michelin’s employees, not 
its customers.” Similarly, in Mattel, Inc. v. 
MCA Records, Inc., a challenge to Aqua’s 

“Barbie Girl” song, Judge Kozinski lim-
ited the concept of commercial speech to 
speech that “does no more than propose a 
commercial transaction.” Since Aqua used 

Barbie to lampoon the image of the ideal 
woman, and not to induce doll purchases, 
it escaped liability.

But despite cases like Michelin and 
Mattel, most courts reject this approach 
and equate “use in commerce” with “com-
mercial use.” As the European Court of 
Justice put it in the case of Arsenal Football 
Club Plc v. Reed, a use that “takes place in 
the context of commercial activity with a 
view to economic advantage” is “use in the 
course of trade.” 

Harm. Classically, the requirement of 
consumer confusion provides robust pro-
tection for both humorous and political 
usages. Hormel Foods Corp. v. Jim Henson 
Productions, Inc. is illustrative. The case 
concerned Hormel’s objection to a Muppet 
named Spa’am. The court declined to find 
infringement, reasoning that “consumers of 
Henson’s merchandise…are likely to see the 
name ‘Spa’am’ as the joke it was intended to 
be.” Some Internet cases are similarly de-
cided. Thus, attempts to bar the use of marks 
on gripe sites (of the trademarkholdersucks.
com variety) are sometimes rejected on the 
theory that viewers understand that these 
sites are unrelated to the trademark holder.

Unfortunately, the confusion tool can-
not safeguard all expressive uses. Many 
courts believe that dissipating confusion 
at the point of sale is not the only goal: that 
even if confusion is eliminated by the time 
of purchase, “initial interest” confusion 
can also be harmful. Likewise, some courts 
consider “post-sale” confusion problem-
atic because the purchaser’s unauthorized 
use could adversely influence those who 
view the goods when they are in use. Many 
courts also consider disclaimers ineffective, 
especially on the Internet where they may 
be misunderstood by foreign viewers.

As important, the new trademark 
torts, anti-cybersquatting and dilution, 
have different standards for harm. Anti- 
cybersquatting law is nominally aimed at 
preventing “bad faith.” But bad faith, like 
commercial use, is in the eye of the be-
holder. In one sense, dilution is quite nar-
row in that it protects only marks that are 
famous. However, this constraint is not 
much of a safeguard for speech, because 
famous marks are the ones that expressive 
users are most interested in utilizing. Fur-
ther, because it suggests that all the value 
in a mark belongs to the trademark holder, 
dilution law strengthens the view that the 
goal is to eliminate free riding. While U.S. 
courts have proved fairly skeptical of this 
right of action, the revision President Bush 
just signed eliminates virtually all the ways 
in which claims have been cabined. 

“I’m a Barbie girl, in my Barbie world  
Life in plastic, it’s fantastic…”� 

“BarBie Girl,” By aqua, on aquarium (mCa reCords, 1997)
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The constitutional approach is inher-
ently flexible and protects a broader range of 
uses. Relying on constitutional protection is, 
however, risky, as decisions are notoriously 
unpredictable. Also, courts do not always 
see trademark law as raising constitutional 
problems. For example, although courts 
understand that countenancing trespass 
in certain fora may be necessary to protect 
speech in real space, they have yet to appre-
ciate the expressive implications of barring 

“trespass” (unauthorized use) of trademarks 
in information space.

a normative assessment
Given how deeply trademark rights can 
intrude on speech, particularly on the 
Internet, it can be hard to understand the 
lack of robust protection for expressive use. 
Interest group politics is, of course, one 
obvious culprit: trademark holders are bet-
ter lobbyists than user groups. But standard 
public choice theory cannot fully explain 
this phenomenon. To some extent, conflict-
ing uses are a wash—the Internet consumer 
who searched for merchant A but decided 
to buy from merchant B is canceled by the 
consumer who searched for B and found A. 

Interestingly, many of the Internet cases 
reaching results antithetical to free-speech 
values are adjudicated in French courts and 
involve the activities of Americans. Here 
the issue may be cultural dominance—a 
particular concern on the Internet, where 
so much pop culture is disseminated. If 

that is the problem, one solution would be 
to segment the Internet so that each nation 
can protect its own citizens as it sees fit. But 
it would be a mistake to support such an 
approach. Barring worldwide use would 
destroy a significant part of the Internet’s 
value. At the same time, allowing the 
French view to dominate cripples naviga-
tion on the Internet and creates a solution 
that is out of all proportion to the problem.

Another possible reason for these out-
comes is normative error. Some lawmakers 
see trademarks as a firm asset akin to real 
property, and thus consider every unau-
thorized use a free ride. Intellectual prop-
erty law is not, however, about preventing 
free rides; evidence that does no more than 
show that a defendant enjoyed economic 
benefits has not, traditionally, sufficed to 
establish infringement. In the words of the 
Laugh It Off court, a parody can be a “take-
off, not a rip off.” 

Finally, there is aspirational error. 
Lawmakers appear eager to eliminate all 
sources of confusion and dilution, and all 
unauthorized navigation. As the Arsenal 
court put it:

“For a trade mark to be able to fulfill its 
essential role in the system of undistorted 
competition…, it must offer a guarantee 
that all of the goods or services bearing it 
have been manufactured or supplied under 
the control of a single undertaking which is 
responsible for their quality.”

It is clear, however, that this goal is unat-
tainable in modern marketplaces. Because 
trademarks are territorial, the same mark 
may be used on similar goods in different 
trading regions; as regions merge, overlap-
ping uses proliferate. Functionality con-
vergence means that goods that were once 
different (e.g., computers and phonograph 
records) have, over time, become similar. If 
they used the same mark (e.g., Apple), there 
will now be ambiguity. The exceptions to 
infringement discussed above also result 
in some dual usages. Most important, not 
everyone is equally discerning—there will 
always be consumers who are confused. 
The time, therefore, has come to learn more 
about ambiguity—how it is caused; how it 
affects consumers; and, most important, 
how it is alleviated.

cognitive and  
behavioral approaches
Trademarks are not the only place where 
conflicting signals create confusion. I 
have two friends called Graeme; I live in 
Greenwich Village, shop in Greenwich, 
Connecticut, and visit friends on Green-
wich Avenue (or do they live on Greenwich 

Defenses. Certain high social-value 
uses, such as news reporting and commen-
tary, are exempt from infringement liability. 
There are also exemptions for uses that play 
a unique role in the defendant’s speech. 
Comparative advertising is one example—
without using a rival’s mark it is impossible 
to compare products. Similarly, a mark can 
be “fairly used” to describe such things as 
repackaged goods, replacement parts, and 
accessories for trademarked products.

These permitted uses are, however, 
highly circumscribed and usually require 
the user to persuade the court that the use 
is “fair” or “in good faith.” The defenses 
may not cover expressively important users, 
such as parodists, who intentionally exploit 
the audience’s understanding of the mark 
(and may even hope to cause a frisson of 
confusion).

constitutional approaches
In cases where statutory limitations fail, 
constitutive norms can be invoked to pro-
tect free speech concerns. For example, in 
Laugh It Off Promotions CC v. SAB Inter-
national the Constitutional Court of South 
Africa considered a T-shirt parody of the 
Carling Beer mark, in which “Black Labour” 
replaced the term “Black Label.” Laugh It Off 
could not avail itself of a noncommercial use 
defense because its business was selling pa-
rodic items. Nonetheless, the Court looked 
at the use through “the prism” of constitu-
tional values and held it noninfringing. 

“There’s a Mr. Egg McMuffin here who says we’ve 
been using his name without permission.”
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ucts do not lend themselves to lifestyle mar-
keting. Dilution may, indeed, be more of a 
theoretical problem than a real one. 

Even with confusion, arguably the wrong 
question is being asked: rather than try to 
eliminate confusion, the better approach is 
to ask how to deal with it. Cognitive research 
reveals various clues. First, consumers are 
not always confused by unfamiliar asso-
ciations. Individuals monitor the activation 
process as it unfolds. When successive nodes 
fail to recall the source of an association, 
they eventually conclude that the associa-
tion is unknown. To quote Donald Rumsfeld, 

“There are things we know we know. We also 
know there are known unknowns.” Yes, the 
moment of uncertainty may be frustrating. 
But it may also be crucial to the smooth 
operation of the marketplace. It is at that 
juncture that consumers seek out more 
information and learn about other consider-
ations that should influence their purchas-
ing decisions. Law that cuts off learning 

imperils competition. It even undercuts the 
core rationale underlying trademark law: if a 
trademark holder can end the search, it has 
little need to further maintain goodwill. 

Second, cognitive research largely 
bears out the intuitions of the courts that 
are receptive to expressive interests. When 
confronted with ambiguity, people rely 
on their priors, just as the Henson court 
assumed when it found that experience 
with the Muppets would resolve consumer 
confusion regarding Spa’am. Contextual 
clues are extremely important, as the Mat-
tel court reasoned when it decided that 
people hearing a song about Barbie would 
understand it as entertainment, and not an 
offer to sell a doll. People use the gestalt of 
their experiences, just as the Michelin court 
imagined when it held that employees who 
were handed union pamphlets would not 
be thinking about buying tires.

But much remains to be learned. One 
issue is the effect of disclaimers. Although 
trademark courts discount their value, in-
formation is often conveyed through similar 
devices. Indeed, warning labels, washing in-
structions, and warranties are often required 
by law. It would be useful to know more 

about how visual information is integrated, 
what sorts of messages attract attention, and 
which are retained. With globalization of 
the marketplace, it would also help to study 
how people react when encountering text 
they do not understand. Are they confused 
or do they simply move on to products and 
websites they do understand?

In the final analysis, what trademark 
law especially needs is a better account of 
the reasonable consumer. Cognitive styles 
differ. If there is mobility within the vari-
ous styles, then the law could be designed 
to encourage individuals to develop their 
facilities to focus and discern. Not all am-
biguity will be eliminated in any event; cre-
ating incentives to deal with it will, in the 
long run, provide trademark holders with 
surer protection and give greater freedom 
to those who use marks expressively. 

conclusion
In an economy in which consumers have 
immediate access to products and ser-
vices everywhere on the globe, in a legal 
environment in which symbols are pro-
tected in multiple ways, in a culture in 
which trademarks constitute a significant 
medium of expression, freedom from all 
sources of confusion or dilution is simply 
not achievable. What can be achieved is a 
marketplace in which consumers can de-
cipher what they are experiencing. Legis-
lation that is attentive to how encounters 
with multiple meanings are handled would 
protect both trade and creativity. A fuller 
understanding of how perception is shaped 
is likely to provide more durable protection 
for our shared expressive vocabulary. 
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Street?). Somehow, I manage to sort things 
out. In recent years, cognitive scientists 
have begun to study how that happens.

Admittedly, cognitive research supports 
certain concerns of trademark holders. The 
prevailing “activation theory” suggests that 
information is stored in “nodes” hierarchi-
cally arranged in “links.” The stronger each 
node and the stronger the links, the better 
information is retained and the quicker it is 
retrieved. Heavy advertising can turn a trade-
mark into a strong node, facilitating quick 
recall. Indeed, some trademarks become 
so engrained in memory, they “dominate”—
they stand for an entire product category 
(instance dominance) or are recalled when-
ever a product category is mentioned (cat-
egory dominance). Instance dominance 
accounts for the use of trademarks as Inter-
net search terms, but category dominance 
is particularly prized. Because information- 
processing is bounded, consumers display 

“satisficing” behavior: they may buy as soon 

as they encounter the dominant brand, 
even if the choice fails to optimize their 
preferences. 

Trademark holders are also right to 
worry that their marks could lose power. 
Consumers presented with extraneous in-
formation experience a “fan effect”—chains 
of nodes are activated and information re-
trieval slows. If confronted with too many 
choices, consumers may forgo purchase. 
Worse, when confronted with unauthor-
ized associations, they may encode, and 
rely on, inaccurate information.

There are, however, strong countervail-
ing considerations. Trademark holders who 
advertise marks to the point where they 
become dominant should, perhaps, be re-
quired to accept the risk that the marks will 
be used for expressive and navigational pur-
poses. In an analogous context, the Court in 
KP Permanent Make-Up, Inc. v. Lasting Im-
pression I, Inc. held that “if any confusion 
results, that is a risk the plaintiff accepted 
when it decided to identify its product with 
a mark that uses a well known descriptive 
phrase.” In fact, less dominance could be in 
trademark holders’ own interest: marks that 
become too associated with specific prod-

“‘I’m Barbie. No last name…. I sign it like 
this….’ She picks up Alice’s ballpoint pen 
and writes a carefully looped, upward 
slanting ‘BarbieTM.’”� 

Pigs in Heaven By BarBara KinGsolver (HarperCollins, 1993)
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Separation of Parties, 
Not Powers
Arguing that the central dynamic of government is 
competition between political parties rather than between 
branches of government, richard h. pildes reenvisions 
the law and theory of separation of powers.

 D
escribing in the federalist 
Papers a set of “wholly new 
discoveries” in the “science of 
politics” that might enable dem-
ocratic self-government to suc-
ceed in the American republic, 

Alexander Hamilton listed first the “balances 
and checks” that distinctively characterize 
the American system of separation of pow-
ers. In James Madison’s ingenious scheme 
of separated powers described in Federalist 
51, “the interior structure of the government” 
would be “so contriv[ed]…as that its several 
constituent parts may, by their mutual rela-
tions, be the means of keeping each other in 
their proper places.” By institutionalizing a 
differentiation between executive and leg-
islative powers (as well as by dividing the 
legislature bicamerally), the separation of 
powers would harness political competition 
into a system of government that effectively 

checks, balances, and diffuses power. What 
is more, the system would be self-enforcing, 
relying on the mechanism of interbranch 
competition to police institutional bound-
aries and prevent tyrannical collusion. As 
Woodrow Wilson famously put it, in the 
Framers’ Newtonian vision, the separation 
of powers was to be “a machine that would 
go of itself.”

To this day, the idea of building self- 
sustaining political competition into the 
structure of government is frequently 
portrayed as the unique genius of the U.S. 
Constitution and largely credited for the 
success of American democracy. Yet the 
truth is closer to the opposite. The suc-
cess of American democracy obviated the 
Madisonian design of separation of pow-
ers almost from the outset, preempting the 
political dynamics that were supposed to 
provide each branch with a “will of its own” 

so that departmental “ambition [c]ould be 
made to counteract ambition.” What the 
Framers did not count on was the emer-
gence of robust democratic competition, 
in government and in the electorate. Po-
litical competition and cooperation along 
relatively stable lines of policy and ideologi-
cal disagreement quickly came to be chan-
neled not through branches of government, 
but through an institution the Framers 
could imagine only dimly but nevertheless 
despised: political parties. As competition 
between the branches of government was 
displaced by competition between two ma-
jor parties, the machine that was supposed 
to go of itself stopped running.

Few aspects of the founding genera-
tion’s political theory are now more clearly 
anachronistic than their vision of legislative- 
executive separation of powers. Neverthe-
less, few of the Framers’ ideas continue to 
be taken as literally or sanctified as deeply 
by courts and constitutional scholars as 
the passages about interbranch relations 
in Madison’s Federalist 51. Constitutional 
discourse to this day embraces Madi-
son’s account of rivalrous, self-interested 
branches as an accurate depiction of po-
litical reality and a firm foundation for the 
constitutional law of separation of powers. 
In the Madisonian simulacrum of demo-
cratic politics that underwrites constitu-
tional doctrine and theory, the branches 
of government continue to be personified 
as political actors with interests and wills 
of their own, entirely disconnected from 
the interests and wills of the officials who 
populate them or the citizens whom these 
officials represent. Acting on these inter-
ests, the branches are supposedly engaged 
in a perpetual competition to aggrandize 
their own power and encroach upon their 
rivals. The partisan political competition 
that structures real-world democracy and 
dominates political discourse is almost en-
tirely missing from this picture.

As this article describes, the invisibility 
of political parties has left the constitutional 
discourse of separation of powers with no 
conceptual resources to understand or pre-
dict basic features of the American political 
system. It has also generated a set of judicial 
decisions and theoretical rationalizations 
that float entirely free of any functional 
justification grounded in the actual work-
ings of separation of powers. Ignoring the 
reality of parties and fixating on the paper 
partitions between the branches, the law 
and theory of separation of powers is a per-
fect fit for the government the Framers de-
signed. Unfortunately, it misses much of the 
government we actually have.
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This article seeks to reenvision the law 
and theory of separation of powers by view-
ing it through the lens of party competition. 
What is revealed is that the degree and kind 
of competition between the legislative and 
executive branches will vary significantly, 
and may all but disappear, depending on 
whether the House, Senate, and presidency 
are divided or unified by political party. 
The practical distinction between party-
divided and party-unified government 
rivals, and often dominates, the constitu-
tional distinction between the branches 
in predicting and explaining interbranch 
political dynamics. Recognizing that these 
dynamics will shift from competitive when 
government is divided to cooperative when 
it is unified calls into question many of the 
foundational assumptions of separation of 
powers law and theory. But it also allows us, 
more constructively, to think about numer-
ous aspects of legal doctrine, constitutional 
structure, comparative constitutionalism, 
and institutional design in a new and more 
realistic light.

from branches to parties
According to the political theory of the 
Framers, “the great problem to be solved” 
was to design governance institutions that 
would afford “practical security” against the 
excessive concentration of political power.

Madison’s vision of competitive bran-
ches balancing and checking one another 
has dominated constitutional thought 
about the separation of powers through 
the present. Yet it has never been entirely 
clear how the Madisonian machine was 
supposed to operate. From the modern 
perspective of consolidated democracy, it 
is hard to see how such a mechanism would 
arise. Even assuming that officeholders are 
driven by a “lust for self-aggrandizement,” 
the structure of democratic politics ef-
fectively channels those ambitions into a 
different set of activities than aggrandiz-
ing their departments or defending them 
against encroachments. Individual politi-
cians gain and exercise power by winning 
competitive elections and effectuating 
political or ideological goals (their own or 
those of their constituents). Neither of these 
objectives correlates in any obvious way 
with the interests or power of branches of 
government. Madison’s will-based theory 
of separation of powers would seem to re-
quire government officials who care about 
the intrinsic interests of their departments 
more than they care about their personal 
interests or the interests of the citizens they 
represent. Democratic politics is unlikely to 
generate such officials.

Indeed, this is just what happened: 
Madison’s design was eclipsed almost 
from the outset by the emergence of robust 
democratic political competition. Rather 
than tying their ambitions to the constitu-
tional duties or power base of their depart-
ments, officials responded to the material 
incentives of democratic politics in ways 
that now seem natural and inevitable: by 
forming incipient organizations that took 
sides on contested policy and ideological 
issues and competing to marshal support 
for their agendas. These efforts led inexora-
bly (though haltingly) to the organization of 
institutions that would facilitate alliances 
among groups of like-minded elected offi-
cials and politically mobilized citizens on 
a national scale: political parties.

The idea of political parties, representing 
institutionalized divisions of interest, was 
famously anathema to the Framers, as it 
had long been in Western political thought. 
Equating parties to other forms of nefari-
ous “factions,” the Framers had attempted 
to design a “Constitution Against Parties.” 
But the futility of this effort quickly became 
apparent. By the end of the first Congress it 
had become clear that political competition 
organized around issues and programs had 
the potential to divide coalitions of office-
holders and cut through the constitutional 
boundaries between the branches. The pre-
cursors of the modern political party had 
taken root, founded by the very Framers 
who had authored a Constitution against 
them. The rise of partisan politics worked 
a revolution in the American system of sep-
aration of powers, radically realigning the 

incentives of politicians and officeholders. 
The emergence of a robust system of demo-
cratic politics tied the power and political 
fortunes of government officials to issues 
and elections. This, in turn, created a set 
of incentives that rendered these officials 
largely indifferent to the powers or inter-
ests of the branches per se. As a result, the 
political allies of a representative pursuing 
a policy agenda will often be other repre-
sentatives pursuing the same agenda, not 
other representatives who happen to be af-
filiated with the same branch. A hawkish 
senator eager to assert American military 
power abroad may be happy to grant a like-
minded president open-ended authority to 
fight a global war on terrorism—notwith-
standing that this delegation “aggrandizes” 
the power of the president at the expense 
of Congress. The same senator may oppose 
delegating authority to a president inclined 
to stage humanitarian interventions—but 
for reasons of foreign policy, not of Fed-
eralist 51. Thus, in Madison’s terms, “the 
interests of the man” have become quite 
disconnected from the interests of “the 
place.” There is simply no way of grasping 
how the American system of government 
works in practice without taking account 
of how partisan political competition has 
reshaped the constitutional structure of 
government in ways the Framers would 
find unrecognizable. 

Indeed, the American system func-
tions dramatically differently depending 
on whether we have a government under 
unified or divided party control. Any 
understanding of the American system of 

“That’s just the trouble. I can’t lick them and they won’t let me join them.”
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There is simply no way of grasping how 
the American system of government works 
in practice without taking account of…
partisan political competition….

separation of powers should start from the 
recognition that both are possible; indeed, 
inevitable. Contrary to the foundational 
assumption of constitutional law and 
theory since Madison, the United States 
has not one system of separation of pow-
ers but (at least) two. When government is 
divided, party lines track branch lines, and 
we should expect to see party competition 
channeled through the branches. The 
resulting interbranch political competition 
will look, for better or worse, very much like 
the Madisonian dynamic of competitive, 
rivalrous branches—though, again, the 
underlying mechanism will be entirely 
different from the one Madison envisioned. 
On the other hand, when government is 
unified and the engine of party competition 
is removed from the internal structure of 
government, we should expect interbranch 
competition to dissipate. Smoothing over 
branch boundaries, intraparty cooperation 
(as a strategy of interparty competition) 
will override the central dynamic of the 
Madisonian model.

There are functional differences be-
tween these two systems of separation 
of powers, party-separated and party- 
unseparated, but the challenge to the con-
stitutional law and theory of separation of 
powers should already be clear.

party unification and  
division of government
The significance of whether government is 
unified or divided depends crucially on the 
internal ideological coherence and politi-
cal distance between the two major parties. 
But the two major parties today are as co-
herent and polarized as they have been in 
perhaps a century, and for reasons that are 
likely to be enduring. The combination of 
a mature system of two-party competition 
nationwide, gerrymandered “safe” election 
districts, and somewhat more powerful 
party organizations in the last generation 
has led to the resurgence of more inter-
nally unified, ideologically coherent, and 
polarized parties than we have seen in 
many decades. And there is at least some 
reason to believe this will be the case for 
decades to come.

With cohesive and polarized parties, the 
functional differences between divided 
and unified government will be at their 
most pronounced. Partisan competition 
in government now means a Democratic 
Party dominated by liberals, with few mod-
erates and no conservatives, pitted against 
a Republican Party dominated by conser-
vatives, with few moderates and no liberals. 
Under divided governments, the absence of 

a bloc of centrist legislators willing to cross 
party lines will make policy agreement 
more difficult and interbranch disagree-
ment more intense. Under unified govern-
ments, smaller partisan majorities will be 
able to effect major policy change without 
the full range of checks of balances that are 
supposed to divide and diffuse power in 
the Madisonian system. These differences 
are immediately relevant to the goals and 
mechanisms of the constitutional separa-
tion of powers.

reenvisioning, and reforming, 
the separation of powers
We first explore numerous implications 
for constitutional doctrine from this more 
realistic understanding of separation of 
powers in practice, including for legal is-
sues involving executive power, legisla-
tive power, and the relationship between 
them. But though constitutional lawyers 
and scholars are likely to focus first on 
doctrinal implications, a party-centered 
approach to separation of powers points 
in other directions as well. Particularly 
when it comes to confronting the unique 

challenge of strongly unified government, 
we might push beyond legal rules to think 
about separation of powers at the level of 
democratic institutional design.

minority opposition rights
Viewing the absence of intragovernmental 
competition as a problematic feature of 
their parliamentary systems, many West-
ern democracies have embraced the idea 
of “opposition rights” for minority parties 
out of power. In the Westminster system, 
for example, the majority party’s unified 
control over government is tempered by 
an elaborate set of rules and conventions 
that formally organize the minority party 
as “Her Majesty’s Official Opposition,” 
charged with organizing a shadow gov-
ernment to offer criticisms of and alterna-
tives to the policies of the actual, majority 
government. The British opposition lacks 
any real agenda-setting, veto, or other co- 
governing power, but devices like opposi-
tion days and question times are designed 
to ensure that ongoing criticism of the gov-

ernment’s policies are made highly visible. 
Other European democracies have gone 
further in organizing and empowering 
the minority party to play a more effective 
role in disrupting or influencing majori-
tarian governance. The French system, for 
example, entitles a minority in parliament 
to invoke judicial review to test the consti-
tutionality of laws passed by parliament 
before they go into effect. This system of 
standing and constitutional review was 
created in 1974 precisely to place limits on 
the majority party in parliament.

The idea of minority opposition rights 
and institutions has not had much pur-
chase in the American context, largely 
because American constitutional design 
assumes that political opposition, like po-
litical competition more generally, will be 
rooted in the branches. Congress is cast 
as the “opposition” to presidential gov-
ernance, its “rights” are those associated 
with separation of powers, and “opposi-
tion rights” are thus subsumed into the or-
dinary workings of checks and balances. As 
we have seen, however, the structural po-
sition of the minority party under unified 

Washington government is more closely 
analogous to that of minority parties shut 
out of parliamentary governments than ob-
servers of the American system have rec-
ognized. Perhaps American constitutional 
theorists have something to learn from the 
comparative study of democratic opposi-
tions in Europe and elsewhere.

Not surprisingly, constitutional democ-
racies formed in the aftermath of totalitar-
ian states since World War II have been 
the most acutely aware of the centrality 
of political party competition to robust 
democracy and, especially, the value of 
empowering democratic opposition. The 
German Constitution, probably the most 
imitated in recent decades, provides explic-
itly for the protection of parties, so that, as 
the Constitutional Court has held, German 
political parties have the “rank of constitu-
tional institutions” and are “constitution-
ally integral units of a free and democratic 
system of government.” Opposition parties 
are empowered to participate in the Bund-
estag’s agenda-setting process, to chair a 
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number of standing committees, and to 
initiate constitutional review of legislation 
before the Constitutional Court whenever 
one-third of the members of parliament re-
quest. Combined with representation in the 
Bundesrat, this political leverage enables 
the opposition routinely to force compro-
mises on legislation and to enact a signifi-
cant part of its policy agenda.

American political institutions have 
never been self-consciously designed in 
this way to position minority parties as 
an “opposition” to unified government 
under majority control. Nevertheless, in-
stitutional structures that enable minority 
parties to engage in auditing, investiga-
tion, and information-gathering are one 
important means of maintaining checks 
and balances under unified party control 
of government.

Supermajority rules can also serve this 
purpose, by creating a de facto minority 
party veto and requiring bipartisan support 
for action to proceed. Consider, for example, 
the Senate filibuster in the context of judi-
cial nominations, which might be viewed 
(sympathetically) as a de facto response to 

the erosion of a branch-oriented “Senate” 
check on presidential nominations during 
strongly unified government. The filibus-
ter might be understood as the equivalent 
of a minority opposition right: a way of rec-
reating the functional consequences of the 
constitutional requirement of presidential-
senate consensus over judicial nominations 
in a political system dominated by partisan, 
as opposed to interbranch, competition, but 
only when the filibuster is applied during 
unified government. When party control is 
divided between the president and Senate, 
no longer is there a minority party to protect, 
and any nominee confirmable by a Senate 
majority will be effectively screened for ideo-
logical moderation. Adding a supermajority 
requirement when the president and Senate 
are divided might serve only to increase the 
costs of the confirmation process. 

 
bureaucracy and  
the checking function
Instead of empowering the opposition 
party to oversee or check the majority party 
under unified government (or in addition 
to doing so), constitutional engineering 

might focus on insulating the administra-
tive bureaucracy more fully from the parti-
san pressures of unified government. Here, 
one would need to take seriously the idea 
of the bureaucracy as a “fourth branch” of 
government, and to ensure that govern-
ment is never fully unified by keeping this 
branch, at least, out of the hands of the ma-
jority party.

Indeed, one explanation for the rise of 
American bureaucracy is precisely that it 
came about as a response to the problem 
of the first overwhelmingly unified party 
government in American history and the 
threat such government was thought to 
pose to traditional American political prac-
tice. Although we often associate the rise 
of bureaucracy with more technocratic and 
instrumental imperatives—with the need 
for a specialized division of labor in the 
face of increasingly technical and complex 
regulatory problems—American bureau-
cracy was self-consciously constructed in 
the late 19th century, at least in part, for 
political reasons intimately connected to 
separation of powers ideals. The Civil War 
and Reconstruction established the domi-

nance of the national government over the 
states, leading to greater nationalization 
and centralization of political power than 
the country had ever experienced. At the 
same time, the postbellum ascendancy of 
the Republican Party vividly demonstrated 
the prospect of one-party dominance of the 
newly empowered national government. 
The resulting threat to checks and balances 
and a pluralist political culture drove even 
some who had been Jacksonian majoritar-
ians in the antebellum period to see the ne-
cessity of new institutional forms. One such 
form was a professionalized bureaucracy.

In light of the separation of powers ori-
gins of the administrative state, it is ironic 
that American political culture over the last 
40 years or so, on both right and left, has 
become far more skeptical than that of most 
European democracies about the possibility 
of a technical expertise that stands relatively 
independent of politics. The story of the 
increasing politicization of the adminis-
trative state since the New Deal—and the 
increasing acceptance of the inevitability, 
if not desirability, of this politicization—is 
a familiar one. Legal culture has become 

highly skeptical of the bright-line distinc-
tions between value judgments about ends 
and technocratic decision-making about 
means, and of the desirability of rule by the 
politically unaccountable “experts” that 
characterized Progressive- and New Deal-
era administrative theory. 

Were we to take more seriously the vir-
tues of an independent bureaucracy, it is 
easy to imagine institutional modifica-
tions that would create greater political 
insulation. Longer or even life tenure for 
high-ranking administrators is an obvi-
ous example. Such reforms might demand 
greater flexibility than the Supreme Court’s 
formalistic Appointments Clause jurispru-
dence would presently afford. Other doctri-
nal reforms, such as rethinking separation 
of powers decisions that have facilitated 
greater political control over administrative 
agencies, prominently including Chevron, 
and resisting further efforts by presidents to 
exert greater control over agencies through 
the OMB and other strategies of presidential 
administration, would also help create the 
conditions for bureaucratic independence.

The faith of Progressives and New Deal-
ers in neutral policy expertise may well 
be both naive and anachronistic. But the 
separation of powers case for politically in-
sulated administration is neither. Politici-
zation of the bureaucracy in the post-World 
War II era, whatever its benefits in terms of 
democratic accountability and political 
realism, has gradually eroded the capacity 
of bureaucratic institutions to check and 
balance unified party government. Perhaps 
constitutional and administrative lawyers 
and theorists should take a closer look at 
what has been lost.

 
political parties and  
the law of democracy
Thus far we have focused on mitigating the 
effects of unified parties and unified gov-
ernment, exploring institutions and re-
forms that might restore some measure of 
checks and balances under unified govern-
ment. But we might also focus on measures 
to minimize the deleterious consequences 
of unified government by fragmenting or 
moderating the parties themselves, or by 
looking at ways to prevent strongly uni-
fied government from emerging in the first 
place. We cannot return to the Framers’ pre-
modern vision of self-government without 
parties, but we might envision using legal 
rules and institutions to prevent parties 
from unifying government so strongly as 
to threaten Madisonian values. In the full 
article, we discuss various legal and policy 
changes that could lead to less polarized 

Equating parties to other forms of nefarious 
“faction,”� the Framers had attempted to 
design a “Constitution Against Parties.”�
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Secretary or General?:  

The U.N. Secretary-General  

in World Politics
edited by simon chesterman

Quite apart from whether the Secretary-General 
is intended to be a secretary or a general, the 
appointment process is designed to avoid select-
ing either: it is a political rather than professional 

process, but one that is geared to choosing the weakest rather 
than the strongest candidate. This is not to disparage the vari-
ous incumbents, but those who have stood tallest in the role 
have been those who most exceeded expectations.

Even within the two dominant functions of the position, the Secretary-General frequently 
lacks sufficient internal authority to be an effective administrator of the organization, while 
also lacking the resources to exercise his or her external functions with credibility. Each Sec-
retary-General, on assuming office, has found that his room for discretion in administrative 
matters is sharply circumscribed by the micromanagement of the General Assembly and its 
committees…. This is not much ameliorated by the Charter’s proviso prohibiting states from 
seeking to…influence him in the discharge of his responsibilities….

These apparent design flaws are far from accidental. Nor, in many ways, are they improp-
er: the legitimacy of a Secretary-General derives, ultimately, from the member states that 
constitute the United Nations. Whether the office can go beyond that foundation, acquiring
a legitimacy independent of those states, has been the source of the gravest challenges to the 
men who have held it.
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Good Reads
political parties, while also noting various 
advantages for democracy that polarized 
political parties actually might have.

 
conclusion
From nearly the start of the American repub-
lic, the separation of powers as the Framers 
understood it—and as contemporary 
constitutional law continues to understand 
it—had ceased to exist. The enduring insti-
tutional form of democratic political com-
petition is political parties, not branches. 
Absorbing that insight is essential, not just 
to descriptive and historical analysis of the 
practice of democracy in America, but for 
normative thought about constitutional law 
and the design of democratic institutions 
today. If interbranch checks and balances 
remains a vital aspiration, the failure of 
the Framers’ understanding of political 
competition raises the risk of a mismatch 
between constitutional structures and 
constitutional aims. Recognizing that 
failure and replacing it with an understand-
ing of the actual mechanisms of political 
competition suggests new approaches to 
constitutional law and institutional design 
that would more effectively realize the aims 
of the separation of powers.

Such a project is all the more urgent 
as we come to terms with an emerging 
equilibrium of ideologically coherent and 
polarized political parties. Strong parties 
will accentuate the differences between 
unified and divided government, making 
constitutional law’s conceptualization of 
a singular, static system of separation of 
powers all the more problematic. And when 
strong parties combine with extended pe-
riods of unified government, the challenge 
to the Madisonian picture of separation 
of powers, and to the values it is meant to 
protect, is stark. If the goal is a system of 
separation of powers that resembles the 
one Madison and subsequent generations 
of constitutional theorists imagined, it will 
have to be built not around branches but 
around the institutions through which 
political competition is in fact organized in 
modern democracies: political parties. 

richard pildes is the Sudler Family Profes-
sor of Constitutional Law and codirector 
of the Center on Law and Security. He is a 
specialist in legal issues concerning the de-
sign of democracy. He cowrote the casebook 
The Law of Democracy: Legal Structure of 
the Political Process, and was an editor of 
The Future of the Voting Rights Act. This 
excerpt is taken from an article of the same 
title, coauthored with Daryl Levinson, that 
was published in the Harvard Law Review.
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The Matador’s Cape:  

America’s Reckless  

Response to Terror
by stephen holmes

The American invasion and occupation 
of Iraq has led to the deaths of tens and 
perhaps hundreds of thousands of Iraqi 
civilians who never harmed America or 

Americans. This hellish toll of death and destruction is 
nevertheless a nonissue in U.S. domestic politics, perhaps on the principle—if it 
is a principle—that out of sight is out of mind…. And the American public, having 
applauded its own willingness to liberate a brutally abused nation, now seems oddly 
indifferent to the cruel suffering it has inflicted on people for whose sake this ‘war 
of liberation’ is purportedly being waged…. Whatever this tells us about Ameri-
can political culture more generally, it also leads us to ask about the role of liberal 
intellectuals in the run-up to the Iraq war. Humanitarian intervention has probably 
never had so many passionate advocates as it had in the 1990s. Their commitment 
to stopping genocide at all costs made them willing to bypass the U.N. system in 
order to ‘end evil’ by sending American soldiers to topple tyrants inside nominally 
sovereign states that had not attacked the United States. This posture seemed less 
morally ambiguous in the 1990s than it has come to seem after March 2003.... Anti-
totalitarian activists and humanitarian interventionists bear no responsibility for the 
Administration’s reckless response to 9/11, but they did help muffle liberal outrage 
at the decision to invade Iraq. Their moral lapse was not to peer more deeply into 
the twisted motivations and limited capacities of the public officials 
who were going to be carrying out the policies that they, the liberal 
hawks, were embellishing with their good intentions.
Published by Cambridge University Press, 2007.
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and Shadows Too,” in The 
Future of the European Jus-
tice System in a Compara-
tive Perspective. Patricia 
Stöbener, editor. Baden-
Baden: Nomos Verlag, 2006.

Zimmerman, Diane L.
“Story of Bleistein v.  
Donaldson Lithographing 
Company: Originality as 
a Vehicle for Copyright 
Inclusivity,” in Intellectual 
Property Stories. Rochelle C. 
Dreyfuss and Jane C. Gins-
burg, editors. New York: 
Foundation Press, 2006. 

articles
Alston, Philip

“Reconceiving the U.N. 
Human Rights Regime: 
Challenges Confronting the 
New U.N. Human Rights 
Council,” 7 Melbourne Jour-
nal of International Law 185 
(2006).

“Richard Lillich Memorial 
Lecture: Promoting the 
Accountability of Members 
of the New U.N. Human 
Rights Council,” 15 Journal 
of Transnational Law and 
Policy 49 (2005).

Party Funding and 

Campaign Financing  

in International  

Perspective
edited by k.d. ewing and samuel issacharoff

‘Money, like water, will always find 
an outlet.’ So informs the lead 
opinion of Justices Stevens and 
O’Connor in the Supreme Court’s 

latest pronouncement on campaign finance regulation. And so it undoubt-
edly will. In light of the developments of the 25 years following Buckley v. Valeo, the 
Court’s confidence that it can predict how the latest regulatory endeavor will play 
out is dramatically shaken. The 1974 rendition of the Federal Election Campaign Act, 
truncated by the Buckley divide between contributions and expenditure regulation, 
yielded an innovative array of ‘outlets,’ first in the form of the trickles of PACs and 
finally in the torrents of soft money….

In light of the most recent combination of the Bipartisan Campaign Reform Act 
and a surprisingly pliant Supreme Court, the regulatory environment has shifted again, 
this time to some remove from the overarching strictures of the Constitution…. While 
the new regulatory regime unfolds in practice, it is possible to examine McConnell v. 
FEC not so much for how it will play out in the cold-blooded world of political influence 
but for how the Court came to its conclusion…. When taken as a lens through which 
to gauge the Court’s jurisprudence of the political process, McConnell unfortunately 
yields at least three competing, somewhat coherent, yet largely incompatible
approaches to the constitutional law of politics, thereby carrying forward 
the central and unreconciled tensions in this entire area of law. 
This excerpt is taken from the chapter “Throwing in the Towel: The Constitu-
tional Morass of Campaign Finance” by Samuel Issacharoff.
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“The Evolution and Per-
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84 Texas Law Review 1973 
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O’Neill).

“Originalists, Politics, 
and Criminal Law on 
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Been, Vicki
“Takings,” 18 Yale Journal 
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Book Review. “German 
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the Regulation of Public 
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Law Review 85 (2006).
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Michigan Law Review 1129 
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“An Empirical Study of 
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Practice,” 80 Tulane Law 
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(2006) (with Scott Baker 
and Mitu Gulati).

“Securities Litigation and 
Its Lawyers: Changes Dur-
ing the First Decade After 
the PSLRA,” 106 Columbia 
Law Review 1489 (2006) 
(with Robert B. Thompson).

Davis, Kevin E.
“The Demand for Immu-
table Contracts: Another 
Look at the Law and Eco-
nomics of Contract Modifi-
cation and Renegotiation,” 
81 New York University Law 
Review 487 (2006).

“Law Making in Small Ju-
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“The Selection of U.S. 
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4 International Journal of 
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“Pathological Patenting: 
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“Reflections on the Science 
and Law of Structural Biol-
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Development,” 53 UCLA 
Law Review 871 (2006) 
(with Helen M. Berman).

Dworkin, Ronald M.
“Hart and the Concepts 
of Law,” 119 Harvard Law 
Review Forum 95 (2006).

Edwards, Harry T.
“Renewing Our Commit-
ment to the Highest Ideals 
of the Legal Profession,” 84 
North Carolina Law Review 
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Estlund, Cynthia
“The Death of Labor Law?” 
2 Annual Review of Law & 
Social Sciences 105 (2006).

“Is the National Labor 
Relations Act an Out-
moded Statute in the 21st 
Century?” 57 Labor Law 
Journal 148 (2006).  
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“Disunity Within the House 
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or Stay the Course?” 27 
Journal of Labor Research 
505 (2006).

“In Defense of Theory: 
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“Constitutional Politics 
and Text in the New Iraq: 
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A Sleeping Victory for 
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9 Journal of International 
Economic Law 271 (2006).

Franck, Thomas M.
“Collective Security and 
U.N. Reform: Between the 
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sible,” 6 Chicago Journal 
of International Law 597 
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“The Power of Legitimacy 
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er: International Law in an 
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um,” 100 American Journal 
of International Law 88 
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“The Unbearable Unim-
portance of the Catholic 
Moment in Supreme Court 
History,” 20 Notre Dame 
Journal of Law, Ethics, & 
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“Pulling Punches: Congres-
sional Constraints on the 
Supreme Court’s Constitu-
tional Rulings, 1987-2000,” 
31 Legislative Studies 
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“Taking Law Seriously,” 4 
Perspectives on Politics 261 
(2006).

“Toward a Political Theory 
of Constitutional Default 
Rules,” 33 Florida State 
University Law Review 
825 (2006) (with John 
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Garland, David
“Concepts of Culture in the 
Sociology of Punishment,” 
10 Theoretical Criminology 
419 (2006).

Geistfeld, Mark
“The Doctrinal Unity of 
Alternative Liability and 
Market-Share Liability,” 
155 University of Pennsylva-
nia Law Review 448 (2006).

“Due Process and the 
Determination of Pain and 
Suffering Tort Damages,” 
55 DePaul Law Review 331 
(2006).

Gillers, Stephen
“In the Pink Room,” 124  
Tri-Quarterly 257 (2006).

“Monroe Freedman’s Solu-
tion to the Criminal De-
fense Lawyer’s Trilemma Is 
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and Constitutional Law,” 
34 Hofstra Law Review 821 
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“The Political Economy of 
International Sales Law,” 
25 International Review 
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“Leaving Customary Inter-
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Law,’” 34 Georgia Journal 
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Guggenheim, Martin
“How Children’s Lawyers 
Serve State Interests,” 6 
Nevada Law Journal 805 
(2006).

  The Humanization of 

 International Law
 by theodor meron 

The tremendous progress in the humaniza-
tion of the law of war brings into sharp relief 
the stark contrast between promises made 
in treaties and declarations and the rhetoric 

often accompanying their adoption, on the one hand, and 
the harsh, often barbaric practices actually employed on the 
battlefield. Bosnia, Kosovo, Sierra Leone, Congo, Somalia, 

and earlier Afghanistan, Cambodia, Kuwait and other situations present a picture 
of massacres, rapes and mutilations. The gap between the norms 
and the practice in war has always been wide; but never before have 
we had such a rich arsenal of norms accompanied by an emerging 
system of international criminal courts. 
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“Ratify the U.N. Conven-
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Book Review. “The Wheel of 
Law: India’s Secularism in 
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Jacobsohn,” 4 International 
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“The Future of Voting 
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68 Review of Politics 336 
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tion,” 94 California Law 
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“Language Diversity in the 
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ern University Law Review 
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Rosenbloom, H. David
“U.S. Source Rules: Build-
ing Blocks of Cross-Border 
Taxation,” 60 Bulletin for 
International Fiscal Docu-
mentation 386 (2006).
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“Why Civil Rights Lawyers 
Should Study Tax,” 22 
Harvard BlackLetter Law 
Journal 1 (2006) (with Ste-
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Satterthwaite, Margaret
“Extraordinary Rendition 
and Disappearances in the 
‘War on Terror,’” 10 Gonza-
ga Journal of International 
Law 70 (2006).

Schenk, Deborah H.
“The Circular 230 Amend-
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Taxes, Spending, and the 

U.S. Government’s March 

Toward Bankruptcy
by daniel n. shaviro

The English writer Saki once observed: 
‘When one’s friends and enemies agree on 
any particular point they are usually wrong.’ 
So it was this time. The point of agreement 

between supporters and opponents of President Bush’s tax 
policy, that the tax cuts were a step toward smaller gov-
ernment, reflected a shared misunderstanding of what ‘smaller government’ means. 
More specifically, it rested on spending illusion, or confusing the amount of the 
nominal dollar flows between individuals and the government with the actual size of 
government. Once we really examine the idea of government size, we can see that 
the tax cuts may well, on balance, prove to have been a step toward larger govern-
ment, because their main effect may be to increase economic distortion, along with 
wealth redistribution from younger to older Americans.

The flawed fiscal language that encouraged the Bush Administration to view 
large-scale wealth transfers to older generations as a march to smaller government 
was as vital to its fiscal policy as faulty intelligence information was vital to its Iraq 
policy. However, the truly Enron-style aspect related to the long-term fiscal picture. 
And here the misunderstandings, while equally bipartisan, have been more deliber-
ate. Both parties are averse to long-term fiscal measures that would make the 
unsustainable character of their preferred policies more evident. Better 
to rely on annual cash-flow deficits and surpluses, even though they 
reflect the use of an accounting method that would lead to jail time for 
any corporate executive who tried to use it.
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student spotlightstudent spotlight

A Justice for All
The editors of the Annual Survey of American Law dedicate 
their 64th volume to Supreme Court Justice Stephen Breyer.

 W
hen he was a first-y ea r  
student, Annual Survey edi-
tor Eric Feder ’07 read Breyer’s 
dissent in U.S. v. Morrison—

that Congress, not the judiciary, deter-
mines the balance between state and 
federal laws in relation to the Commerce 
Clause—and was struck by the idea that 
the law must reflect reality and that courts 
need to adjudicate in step with that real-
ity. “I remember scrawling in all caps, in 
the margin next to that passage, ‘THANK 
YOU!’” Feder said.

Breyer’s practical perspective on de-
mocracy—that government is connected 
to the citizens it serves, and that people 
have a responsibility to work together to 
affect their communities—was repeatedly 
invoked by the five legal luminaries who 
spoke in tribute as the 2007 Annual Survey 
was dedicated to him. 

Echoing Feder’s enthusiasm for Brey-
er’s writing, Judge Robert Katzmann of 

the U.S. Court of Appeals for the Second 
Circuit noted how Breyer’s opinions, plain- 
spoken and free from footnotes, are tools 
of democracy, enabling anyone to read and 
understand his judicial decisions. 

But aside from Breyer’s contribution 
to the law from the highest court, several 
speakers focused on his earlier work. “You 
may think that the greatest job that Justice 
Breyer ever assumed…was as associate jus-
tice of the Supreme Court,” said Kenneth 
Feinberg ’70, former special master of the 
federal September 11th Victim Compensa-
tion Fund. “You are incorrect.” He argued 
that Breyer’s talent for getting political op-
ponents to compromise when he served 
as special counsel to the Senate Judiciary 
Committee in 1974–75 was his finest contri-
bution to the democratic process. A prime 
example was how Senators Edward Ken-
nedy and Strom Thurmond compromised 
on judicial appointments. “‘You can have 
Mississippi if we can have Massachusetts.’ 

‘You can have a district judge in California 
if we can have one in Alabama.’ It worked,” 
said Feinberg, whose own credentials as a 
mediator are superlative. “Today, when you 
meet senators who were around back then…
they say, ‘Remember those days when the 
Senate was more bipartisan?’” Kate Adams, 
Breyer’s former clerk from the U.S. Court 
of Appeals for the First Circuit who is now 
vice president and special counsel of Hon-
eywell Specialty Materials, later added, 

“Perhaps through his constitutional prag-
matism, judging each case one at a time 
through the lens of active liberty, Justice 
Breyer can do the same for our Court and 
our Constitution.” 

Kathleen Sullivan, former dean of Stan-
ford Law School, who knows Breyer from 
their days as Harvard Law professors, and 
Richard Stewart, John Edward Sexton Pro-
fessor of Law, who worked with Breyer on 
the casebook Administrative Law and Regu-
latory Policy: Problems, Text and Cases, re-
marked that Breyer’s contributions in the 
public service have been successful be-
cause he nails down what really matters. 
Sullivan described how Breyer approached 
his work with the judiciary committee with 
the goal of determining “what they should 
do that day for the country.” And Stewart 
recalled Breyer’s 14 years in the First Cir-
cuit where he most notably influenced sen-
tencing guidelines, an issue that remains 
among the most important to the judicial 
system today. “[Breyer’s] initiatives have 
not won universal applause,” Stewart re-
marked, “but these innovations, warts and 
all, have stood the test of time.”

The same thoughtfulness Breyer demon-
strates when serving the people in a legal 
capacity permeates his nonlegal endeavors. 
As chief judge of the First Circuit, he recog-
nized that lawyers were constantly getting 
stuck in malfunctioning elevators in the old 
Boston courthouse, causing them to miss 
appearances. Breyer became actively in-
volved in redesigning the new John Joseph 
Moakley Courthouse, which opened in 1999, 
from poring over blueprints to getting cost 
estimates from bricklayers. “He rolled up 
his sleeves to renovate that courthouse,” 
recalled Adams. And the building on the 
Charles River even reflects Breyer’s prac-
tical outlook. Ever mindful of the people, 
Sullivan said, “He built such a courthouse 
with great success, with great public spaces 
where the people would have the best views 
of Boston Harbor.” 

their honor  Justice Breyer answered questions from 
students and faculty before the Annual Survey dedica-
tion. Clockwise, from top right: Stewart, Katzmann, 
Sullivan, Feinberg and Adams
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once a week, about a dozen students  
 slip away from their daily grind to meditate 
in a darkened classroom in Furman Hall. 
They close their eyes and focus their minds 
on the rhythm of breathing as their leader, 

Achieving Balance Through the Practice of Meditation

When Does the Slope  
Become Slippery, Exactly?
Eugene Volokh probes when the inevitable begins at 
the Journal of Law and Liberty’s annual Hayek lecture.

 T
he central idea of friedrich 
 von Hayek’s controversial 1944 best-
seller, The Road to Serfdom, is that 
if government is allowed to plan an 

economy, communism, fascism or, indeed, 
serfdom will result. What irked so many 
was the argument that one step toward 
central planning would lead inevitably to 
totalitarianism. In other words, there is a 
slippery slope.

Rather than debunking or certifying 
this argument, however, Eugene Volokh, 
the speaker at the NYU Journal of Law & 
Liberty’s second annual Friedrich A. von 
Hayek Lecture, presented his analysis 
(presumably the same way he teaches law 
classes—energetically calling on mem-
bers of the audience from time to time) of  
slippery-slope arguments, and allowed 
listeners to draw their own conclusions on 
when to worry, and when not.

In “Slippery Slopes: Fact or Myth?” 
Volokh used gun control as a central  

that decrease the number of supporters  
of a particular interest through a gradual 
perceived erosion of laws that allow or pro-
hibit that activity. 

Ultimately, Volokh acknowledged that 
democracy includes some safeguards from 
the pitfalls of slippery slopes. Substantive 
constitutional provisions such as the free-
dom of speech and the right to bear arms 
exist to prevent all-out restrictions, he said. 
And, he added, regulations are ultimately 
decided upon by voters. 

“Slippery slopes exist, and you can’t 
pooh-pooh them,” said Volokh. “But the 
idea that tomorrow we will have the Inqui-
sition is not realistic.” 

hypothetical through which 
he explained categories of slip-
pery slopes. Gun registration, 
he suggested, is on a legisla-
tion slope, where smaller laws 
eventually lead to results such 
as complete bans. “People 
say, ‘I register my car, I register my mar-
riage and I register my gun. What’s the big 
deal?” Volokh said, first explaining the pro- 
registrants’ view. He then countered that 
registration enables searches, which in 
turn facilitate confiscations. 

An assault weapon ban was described 
as being on an attitude-altering slope, de-
sensitizing the public to restrictions with 
the potential to eventually control and 
limit all firearms.

Volokh described two other slopes: 
small-change tolerance slopes that result 
when people exhibit “rational ignorance” 
and unwittingly allow small changes to  
occur to the law; and political-power slopes 

Julie Chen ’09, asks each 
person to rate his physical 
and emotional well-being 
on a scale of one to 10, then 
leads all of them in a vari-
ety of exercises, including 
mindfulness, mantra and 
deep concentration, in or-
der to achieve inner peace.

Over the years, medita-
tion has quietly slipped out 
of the ashram and into the 
mainstream. Under Chen’s 
initiative, this stress-reliev-
ing routine is the newest 
kind of practice studied at 
the Law School.

The summer before she 
matriculated, Chen walked 
into an East Village yoga 
school to take part in her 

first serious meditation session, motivated 
by a desire to understand herself a bit better. 

“I had meditated before—that’s not the cor-
rect way to put it—I had sat before,” she said. 
She emerged with a desire to practice daily, 

and the impulse to start the Open Medita-
tion student group, or OM, which she runs 
with Sara Johnson ’09 and Patrick Garlinger 

’09. Through meditation, says Chen, “we ac-
quire a self-awareness to choose longer-term 
paths and actions that allow us to be of more 
service to the world.”

Chen and her fellow students are not 
alone. Lawyers in the United States and Eu-
rope have begun embracing meditation in 
response to alarming increases in depres-
sion, alcoholism and suicide rates in the 
profession. The American Bar Association 
regularly organizes meditative retreats for 
students, lawyers and judges, and manda-
tory CLE credits can be earned by taking 
part in meditation classes. 

“The essence of the lawyer’s life is 
thought and consequences, and is almost 
entirely cerebral,” says Matthew Warner 

’09, a weekly practitioner whose first expe-
rience with meditation was in one of Chen’s 
classes. “Meditation allows a break from 
the problems and conflict, allowing one to 
acquire perspective and remember why he 
or she came to the law.” 
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said Chicco. “I was kind of skeptical about 
getting anything done in five workdays, 
but we really did. And I learned a lot. It’s a  
complete immersion.” 

Many students, said Franke, were sur-
prised at how important their work was: 

“I put that as an incredibly good sign, one, 
that the organizations were actually utiliz-
ing the students but, two, showing that they 
really are in need of student help.”

Franke feels the ASB can make a dent 
in such overwhelming need. “Even outside 
of some natural disaster,” said Franke, “it’s 
extremely important for those of us who 
are going to hopefully assume positions 
of leadership and power in our country to 
understand…the legal struggles that many 
people are facing every day: a poor family 
in New Orleans trying to deal with insur-
ance claims, or a legal resident challeng-
ing his detention or immigrant status, or 
somebody in the Bronx in need of civil legal  
services.” Atticus Gannaway

 M
imi franke ’08 calls her first 
 semester of law school a “total 
daze,” but nonetheless mustered 
the energy by the end of the year 

to focus her attention on those in need.
“I couldn’t believe I hadn’t done any-

thing to address the issues our country 
was facing after Hurricane Katrina,” said 
Franke, who as an undergraduate ran 
Vanderbilt University’s alternative spring 
break. With 400 students traveling to mul-
tiple countries annually, it is Vanderbilt’s 
largest student-run organization. Franke 
contacted fellow members of Law Stu-
dents for Human Rights (LSHR), who in 
turn directed her to the Student Hurri-
cane Network (SHN), a national organiza-
tion formed by law students to address the 
aftermath of Katrina.

With SHN’s assistance, Franke spear-
headed a trip to the area in March 2006 dur-
ing the Law School’s spring break. Thirty 
students—eight were sent to Gulfport, 
Mississippi, and the rest to New Orleans—
worked with a total of nine local organiza-
tions, pitching in on such pressing matters 
as the repair and demolition of storm-dam-
aged homes, the preparation of written  
testimony for the New Orleans City Council 
on urgent local issues and the monitoring 
of eviction proceedings in Mississippi. 

The trips were so successful that 
Franke contacted Assistant Dean Deborah  
Ellis ’82, the head of the Public Interest 
Law Center (PILC), to see how she could 
make it an annual project. The two worked 
together to launch a permanent Alterna-
tive Spring Break (ASB) program and to 
petition the Law School for funding. The 
arrangement they struck makes LSHR  

responsible for the planning and logistics, 
while PILC provides funding for travel 
and accommodations. 

In March 2007, the first official ASB sent 
34 students to three different sites. One 
group returned to New Orleans to aid gov-
ernment agencies and community and hu-
manitarian organizations; a second group 
ventured to Miami to advocate for immi-
grant rights; and a third group worked with 
legal service organizations on behalf of the 
disadvantaged and disenfranchised in the 
Bronx, the poorest urban county in the 
United States.

Franke entered the picture at the right 
time. The Law School in general, and Dean 
Richard Revesz in particular, was inter-
ested in supporting such a program, Ellis 
said, but “nobody had quite the momentum 
and organizational know-how to do it until 
Mimi came along.” 

Isaac Cheng ’08 volunteered in New Or-
leans in 2006 and again this year, helping 
with community organizing and politi-
cal action on behalf of immigrant workers 
and of residents displaced from housing  
projects. “They don’t have complicated theo-
ries about what happened,” he said. “They 
just have a really straightforward response, 
which is, ‘Come back and rebuild.’”

Some student participants who stayed 
closer to home were reminded of the tre-
mendous need, everywhere, for legal as-
sistance. Jessica Chicco ’07 devoted the 
week to Legal Aid’s Juvenile Rights Division 
in the Bronx. She spent much of her time 
combing the archived files of two different 
cases for specific information involving a 
mental retardation diagnosis and evidence 
of sexual abuse. “We did substantive work,” 

Students Get Funds to Spring 
Into Action During Break 

 Molly Tack ’09, left, and Katherine Stehle ’08 meet with two displaced New Orleanians still residing in temporary FEMA trailers more than year and a half after Hurricane 
Katrina; on the streets of the Bronx Elizabeth Cate ’08, T. Augustine Lo ’08 and Erin Hanna ’09, center, and Maria Campigotto ’08 and Sydney Nash ’09 take a break.

 Franke
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 I
n his pre-law days as a reporter  
for The Miami Herald, Richard Brand 

’07 set out to write a positive “home-
town hero” piece about the meteoric 

rise of Smartmatic, a local software start-
up run by two Venezuelans. Smartmatic 
had then just beaten out several more 
experienced vendors to land a $91 mil-
lion contract with the Venezuelan govern-
ment to supply voting machines for the 
upcoming recall referendum of President 
Hugo Chávez. Brand figured out some-
thing was amiss when he arrived at a tiny 
office in Boca Raton where a handwritten 
note taped to the door read “Please Knock.” 
While Smartmatic represented itself as a 
U.S.-based company, clearly its operations 
were located elsewhere.

Brand went to work: tracking down Smart-
matic executives in Venezuela, pulling doc-
uments written in Spanish (he’s bilingual)  
buried in the bureaucracy of Venezuela’s 
commercial registries, and spending hours 
in the squat 1970s-era building that houses 
the National Electoral Council (CNE), sweet-
talking secretaries to gain access and cul-
tivating sources. “There wasn’t one Deep 
Throat,” he says, as his sources included a 
number of businessmen, Venezuelan gov-
ernment officials and a former operative of 
Venezuela’s intelligence agency who would 
fly from Caracas to deliver information to 
Brand at a Coral Gables restaurant.

In May 2004 Brand broke his front-page 
story. Smartmatic, which operated mainly 
out of Caracas, not Florida, appeared to 

have had the inside track in obtaining the 
government contract. Smartmatic had part-
nered with Bizta, a tiny company founded 
by the same Venezuelan executives, which 
in the months prior to receiving the major 
contract had secretly sold 28 percent of its 
stock to the Chávez government. A pro-
Chávez Science Ministry official sat on  
Bizta’s board of directors. Further, “Neither 
Smartmatic nor Bizta had ever performed 
an election,” says Brand.

After Brand revealed Venezuela’s invest-
ment in Bizta, the government divested its 
shares in the company. Chávez survived 
the August 2004 recall referendum amid 
accusations of election fraud by the oppo-
sition, and the story fell out of the U.S. news. 
Meanwhile Brand married a Cardozo law 
student, Samantha, moved to New York, 
and entered NYU. 

Then in March 2005, flush with cash 
from its Venezuelan contracts, Smartmatic 
bought California-based Sequoia Voting 
Systems, a major U.S. e-voting manufac-
turer. “I was stunned to hear that a company 
with a controversial history and financial 
links to the Venezuelan government would 
be playing such a high-profile role in count-
ing millions of U.S. votes without anybody 
looking into it first,” says Brand. In March 
2006, he wrote an op-ed piece in the Miami 
Herald questioning whether Smartmatic’s 
purchase of Sequoia merited investigation: 

“Congress spent two weeks overreacting to 
news that Dubai Ports World would operate 
several American ports, but a better target 

for their hysteria would be the acquisition 
by Smartmatic International of California-
based Sequoia Voting Systems, whose ma-
chines serve millions of U.S. voters.” 

In May 2006, Brand met with State De-
partment officials interested in a briefing 
on Smartmatic. Congresswoman Carolyn 
Maloney wrote a letter to then-Treasury 
Secretary John Snow, attaching Brand’s 
articles as exhibits. Shortly thereafter, the 
Committee on Foreign Investments in the 
United States (CFIUS), the FBI and the 
IRS reportedly opened investigations into 
Smartmatic. By December 2006, Smart-
matic had announced it would sell Sequoia 
Voting Systems in response to the investi-
gations, but denied improper links to the 
Chávez government. “Obviously Smart-
matic was unable to convince federal inves-
tigators that its ownership of Sequoia posed 
no risk to the security of our elections,” says 
Brand. “The pending sale is an important 
step in building the confidence of Ameri-
cans in the electoral process.”

Brand’s firsthand exploration into a mat-
ter vital to our democracy has enriched the 
discussion in many classes. “Having a jour-
nalistic, deep investigation into the facts 
brought into the law classroom is illumi-
nating,” says Richard Pildes, Sudler Family 
Professor of Constitutional Law. Pildes is 
an expert in voter rights law who taught 
Brand in his course, Law and Democracy, 
which addresses some of the very issues 
Brand has reported on. “The skills he uses, 
the investigative mind-set—really digging 
and uncovering facts, figuring how to get 
access to information—can serve someone 
well in his role as lawyer.”

Samuel Issacharoff, Bonnie and Richard 
Reiss Professor of Constitutional Law, an 
expert on the electoral process, and Brand’s 
independent research adviser, says: “Until 
the Florida election, we tended to think that 
the machinery of the elections was rela-
tively technical and unimportant. Richard 
figured out that there was the possibility of 
using the new technology of computerized 
voting as a means to assure a preexisting 
set of results…and that the government of 
Hugo Chávez was neck-deep in moving into 
this brave new world.”

As a young reporter, “senators, ambas-
sadors and mayors take your calls, and now 
they don’t anymore,” Brand says, describing 
the “byline withdrawal” he has experienced 
moving from journalism to the relative  
anonymity of law school, and on to join  
Cravath, Swaine & Moore in their corporate 
department. “But,” he says, “if ever there 
was a law school with more things going on 
in election law, it’s NYU.” Jennifer Frey

All the Presidente’s Men
Before entering law school, Richard Brand broke a story  
with international political repercussions.
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A Web-Mistress of Laws
 NYU student starts online forum for women in the legal world.

 A
lthough anna maccormack ’08  
calls herself “feminist-minded,” she 
says feminism wasn’t a big issue in 

how she thought about her life. “Then I 
went to law school,” she said.

Like many other female law students, 
MacCormack was troubled by the lack of 
gender equality that continues to pervade 
the legal profession. Women may account 
for more than half of all earned J.D.s, but 
they still only hold 17 percent of partner-
ship positions at law firms, and a quarter 
of tenured law professorships. Conversa-
tions about “work-family balance” and 
questions about what to wear to interviews 
(Do I have to wear a skirt? Should I remove 
my wedding ring?) are common fodder on 
discussion forums catering to women in 
the law and in private conversations. Many 
women who had never before considered 

“women’s issues” find themselves wonder-
ing what impact their gender could have 
on their legal career.

Instead of grappling with these issues 
silently or settling for commiseration with 
friends, MacCormack took action. She 
joined Law Women, an NYU School of Law 
student organization, and in her first few 
months as a member of the group received 
a letter from a Stanford law student propos-
ing the creation of an online community 
for women in the law. At a conference on 
Stanford’s campus in March of 2006, the 
Law Women members further crystalized 
the idea and worked out the details of a 
Web site intended to, as MacCormack put it, 

allow “women in the law to be able to have 
all the conversations we have amongst our-
selves on a much bigger stage.”

A year later, MacCormack is editor-in-
chief of Ms. JD (www.ms-jd.org), an online 
forum for women in all areas of the law. 
The tagline of the Web site, which officially 
launched in March 2007 at Yale’s Legally 
Female conference, is “Changing the face 
of the legal profession.” Indeed, the women 
of Ms. JD are revolutionizing traditional 
ways of networking, sharing experiences 
and promoting issues that concern women. 
The site is mostly in blog format, with law 
students, professors and practitioners writ-
ing op-ed–style posts that are open for com-
ment. There is also a forum where readers 
can have conversations, as well as a calen-
dar of relevant legal events.

The topics on Ms. JD are as diverse as the 
women posting. They range from sexual ha-
rassment to balancing motherhood with full-
time enrollment in law school to options for 
part-time legal work to inspiring stories of 
women who have made breakthroughs in 
the legal world. Perhaps most important, 
Ms. JD connects women at all levels of the 
law and from all across the country, offer-
ing resources, communication and a sense 
of solidarity. 

“It’s sort of like sharing notes,” said Mac-
Cormack, who is also editor-in-chief of the 
Journal of Legislative and Public Policy. She 
could have added that based on the tenor 
of Ms. JD’s content, it’s clear that the legal 
establishment will be put to the test. 

Speaking Openly 
About Spying
the medium was the message last  
January as the Law School’s student ACLU 
group hosted “Just Between You and Me—
and the NSA?: A Town Hall Meeting on  
Domestic Spying, NSA Surveillance and 
the Rule of Law.” Donna Lieberman, exec-
utive director of the New York Civil Liber-
ties Union, said, “The fact that this event is 
taking place as a town hall meeting is not 
irrelevant. Everything the government is 
doing is secret and we wanted to give New 
Yorkers a free, open forum. We hope that 
everyone here will speak freely regardless 
of their views on these issues.”

The six panelists were evenly divided 
between support and criticism of domestic 
spying. Century Foundation fellow Patrick 
Radden Keefe encouraged audience mem-
bers to “not just take it blindly that these 
programs are going to make us safer…. If we 
are not careful, we will end up both less safe 
and less free.” Ann Beeson, lead attorney in 
the ACLU’s challenge to the NSA’s warrant-
less wiretapping program, argued that war-
rantless surveillance is unconstitutional, as 
it violates the Fourth Amendment, and that 
the program expressly violates the Foreign 
Intelligence Surveillance Act of 1978, as 
well as the separation of powers doctrine.

But Timothy Bakken, professor of con-
stitutional law at the U.S. Military Academy  
at West Point, said, “It is an open question 
whether the president has authority to 
engage in warrantless wiretapping for the 
purposes of national security.” Andrew  
McCarthy, a former federal prosecutor 
who tried Sheik Omar Abdel Rahman, 
the mastermind of the 1993 World Trade 
Center bombing, said, “The main check on 
government power is political. If the politi-
cal will was there, these warrantless sur-
veillance programs would not be funded 
or the people voting for funding would be 
voted out of office.” 

 NYCLU Executive Director Donna Lieberman
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Scholarship 

Reception

There are many ways  to make successful 
use  of  a  law  degree,  as  attendees  to  this 
year’s  Order  of  the  Coif  ceremony  real-
ized when Marvin Josephson  ’52  received 
an honorary induction into the law school 
honor society.

Josephson, the founder of International 
Creative  Management  (ICM),  one  of  the 
top Hollywood talent agencies, worked as 
an attorney for CBS before starting a talent 
management business in 1955. At the time 
he  had  only  two  clients:  Charles  Colling-
wood, a CBS newsman, and Bob Keeshan, 
aka Captain Kangaroo. Josephson helped 
Keeshan  create  his  hugely  successful 
children’s program, and, through mergers, 
formed ICM in the 1970s. He remains chair-
man of ICM Holdings.

In more recent years, Josephson thrived 
as  a  literary  agent  for  such  luminaries 

as  Jimmy  Carter,  Henry  Kissinger,  Colin 
Powell,  Norman  Schwarzkopf,  Margaret 
Thatcher and Barbara Walters; served on 
the Board of Overseers of the Internation-
al Rescue Committee, and chaired Israel’s 
50th Anniversary Committee.

Josephson received a warm introduction 
from Dean Richard Revesz at the ceremony, 
which commenced with the reading of the 
new inductees’ names by Oscar Chase, the 
Russell D. Niles Professor of Law and presi-
dent of the Order of the Coif’s NYU chapter. 
Members must be in the top 10 percent of 
their  class  in  the  sixth  semester,  and  will 
graduate magna cum laude.

In  his  remarks  Josephson  reminisced 
about the job search that eventually led him 
away from major law firms to CBS, and the 
beginnings of ICM. He also recalled his law 
school days, or, rather, nights: he took eve-
ning classes to earn his LL.B., the equivalent 
of today’s J.D. Josephson, who began his le-
gal education at an Ivy League school, trans-
ferred to NYU at the end of his first year. “I 
recognized,” he said with a grin, “that this 
was a superior law school.” 

Coif Honor Society Inducts Alumnus Marvin Josephson

1 2

4

56

7

3

beneficiaries meet benefactors 
1 Trustee George Lowy ’55, with 
Lowy Scholars Jarrett Dickerson 

’09, Mark Chen ’09 and Andrew 
Coombs ’09, 2 John Carroll 

’80 with Jason Banks ’09, the 
Clifford Chance Scholar within 
the AnBryce Program, 3 Trustee 
Warren Sinsheimer ’57 and his 
wife Florence with Sinsheimer 
Public Service Scholar Russell 
Crane ’09, 4 Trustee Leonard 
Wilf ’77 with Wilf Tax Scholar 
Khashayar Haghgouyan (LL.M.  

’07), 5 Kit Sawers, executive 
director of the Bickel & Brewer 
Latino Institute for Human Rights, 
with Bickel & Brewer Scholars 
Thomas Fritzsche ’09 and Melissa 
Navarro ’09, 6 Trustee Norma 
Paige ’46 with Paige Scholar Katie 
Reece ‘08, 7 Opperman Scholars 
Emily Wallace ’09, Avon Khowong 

’09 and Nicholas Almendares ’09 
with Trustee Dwight Opperman.

november 14, 2006



104  THE LAW SCHOOL

student spotlightstudent spotlight

just one week after radio talk show 
host Don Imus was fired for making racially 
charged comments about the Rutgers wom-
en’s basketball team, Eva Paterson spoke 
of “Putting Race Back on the Table” during 
the 13th annual Rose Sheinberg Lecture on 
April 11. Paterson is the president and co-

founder of the Equal Justice Society, a na-
tional organization dedicated to advancing 
racial justice through progressive law and 
policy. Her efforts were instrumental three 
years ago in defeating California’s hotly 

contested Proposition 54, which would 
have prevented the state from recording 
racial data. Such a ban, Paterson’s group 
convinced voters, would hamper medical 
research and efforts to improve education.

Paterson’s message during the lecture 
was simple: “Race must be talked about.” 

She cited the famous 
1940s “doll-baby experi-
ment” in which black 
girls expressed a prefer-
ence for white dolls—in-
terpreted by researchers 
as confirmation of the 
harmful effects of segre-
gation—as evidence that 
was crucial to attaining 
the landmark desegrega-
tion decision in Brown v. 
Board of Education. She 
hopes that today, similar 
social-science research 
on unconscious bias 
can be done in order to 
redefine discrimination. 

Paterson has set her sights on overturn-
ing the intent standard in Washington v. 
Davis that requires plaintiffs to prove they 
were discriminated against due to “racial 
animus.” She argued that social-science  

 W
hen president bill clinton 
 appointed him as a circuit judge 
on the U.S. Court of Appeals for the 

Ninth Circuit in 1996, A. Wallace Tashima 
became the first Japanese American to sit 
on a U.S. federal appeals court. The irony 
is that when Tashima was seven years old, 
the U.S. government relocated him and 
his family from California to an Arizona 
internment camp for Japanese Americans. 
The Tashimas spent more than three years 
in the camp before being released at the 
end of World War II.

Despite Tashima’s personal adversity, 
his main focus when he delivered the 
eighth annual Korematsu Lecture last 
April was not on Japanese Americans. In 
his speech, “American Abductor: The U.S. 
Government As Kidnapper,” Tashima de-
scribed a lesser-known injustice commit-
ted during the war: Not only did the United 
States intern its own citizens, but it also 

Remembering a Little-Known, 
Long-Forgotten Injustice

Sheinberg Lecturer Puts Race on the Table

forced the extradition and imprisonment 
of thousands of Latin American residents 
of Japanese ancestry.

Roughly 2,300 Japanese Latin Ameri-
cans were interned in U.S. camps after be-
ing removed from their countries by the 
U.S. government. Tashima called their 
experience “Kafkaesque.” The detainees, 
brought to the U.S. against their will, were 
deemed illegal entrants with no right to 
remain, but neither could they leave. At 
the war’s end, many Japanese Latin Amer-
icans were sent to Japan, rejected by the 
countries that had turned them over to 
the U.S. Some detainees remained in the 
U.S., waiting years to resolve their immi-
gration status.

The Civil Liberties Act of 1988 granted 
$20,000 to surviving Japanese American 
detainees, but excluded prisoners who had 
not been U.S. citizens when detained. Japa-
nese Latin Americans eventually settled a 

class-action suit for $5,000 per detainee, 
but there has never been a full accounting 
of their internment.

A bill in committee in the House of Rep-
resentatives would create a commission to 
pursue such an accounting. “A full report 
by such a commission,” said Tashima, 

“would go a long way toward alerting Amer-
icans about how our own government can 
make the most serious mistakes, and of 
the need for eternal vigilance to prevent 
those mistakes from being repeated.” 

research into, for example, job applica-
tions and medical interventions, shows 
how unconscious biases lead to discrimi-
natory treatment. The intent standard from 
Davis fails to root out this kind of discrimi-
nation because “if you asked [the people 
involved] if they are racist,” Paterson said, 

“they would say absolutely not.”
Drucilla Ramey, executive director of 

the National Association of Women Judges, 
introduced Paterson, calling her “an inde-
fatigable defender of affirmative action.” 
Ramey recalled highlights of Paterson’s 
record, including the live debate she had 
with Spiro Agnew on television when she 
was 20 years old, as well as her many suc-
cesses during 26 years working at the Law-
yer’s Committee for Civil Rights. Ramey’s 
sharply funny introduction included some 
lighter observations from the pair’s long 
friendship, such as remembering a favorite 
T-shirt of Paterson’s that reads “Of Course 
I’m Tired, I’ve Been Black All Day!”

Paterson “has been integral in every civil 
rights issue,” said Alexis Hoag ’08, who was 
on the committee that selected Paterson 
to be the Rose Sheinberg Scholar-in-Resi-
dence, a one-day commitment to informal 
discussion and classroom teaching. “She is 
a legend in civil rights in California.” 
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After the last paddle came down, the 
organizers  of  the  Law  School’s  13th  
Annual  Public  Service  Auction  last 
March began counting the donations.

And kept counting!
Munificent  donors  gave  $170,000, 

blazing past 2006’s haul of $139,000. 
Nearly 300 students will benefit from 
the sum, which provides grants to all 
J.D. candidates who choose to spend 
their  summers  doing  public  service 
legal work in the U.S. and abroad that 
would otherwise be unpaid.

“A large part of the $30,000 increase 
came  from  our  Law  Firm  Commit-
tee,” said David Edwards ’08, who co-
chaired the auction with John Infranca 

’08. “We emphasized to firms that for 
every  $4,000  they  donated,  one  stu-
dent would receive a full grant.” Seven 
firms met that sum, and one, Kramer,  
Levin, Naftalis & Frankel, doubled it.

The items in the silent and live auc-
tions ranged from big-ticket splurges 
(vacations  to  Jamaica  and  Hawaii) 
to hard-to-score treats (tickets to an 
NCAA “Elite Eight” basketball game). 
The  highest  bid  of  the  evening’s  live 
auction—$6,500—procured a stunning 
double-strand pearl necklace.

After years of having pies thrown in 
his face or competing in feats of physi-
cal  prowess,  Dean  Richard  Revesz 
found  a  more  right-brained  way  to 
contribute.  Channeling  artists  Peter 
Max, Jackson Pollock and his second- 
grade art teacher, Revesz created an 
impromptu “post-post-modern” paint-
ing with brushes, rollers, fingertips and 
a palette of colors not found in nature.

Emily Kindler ’09 bid $350 for the 
Revesz masterpiece, which will have 
an entire wall to itself in her apartment. 

“This might inspire me to start collect-
ing artwork composed by law school 
deans,”  Kindler  said,  adding,  “It  will 
probably be a small collection.”

paint-for-numbers�  Infranca assists Revesz

Law Revue Hits High Note “By far the best thing to come  
out of law school!” 
 — Michael Soutar ’07 

“Fantastic. A masterpiece.  
Final evidence of the superiority  
of the U.S. legal education.” 
 — Andrea Zorzi (LL.M. ’07)

 “Kudos to everyone involved...  
You all should be excused from  
your exams!” 
 — Raphael Parker ’08

 

nyu shrugged off a late comeback 
 from Columbia to win 68-65 in the final min-
ute of the dramatic sixth annual benefit bas-
ketball game. Down a dozen points midway 
through the second half, the Lions rallied 
and eked out a lead. But Violet Jan-Philip 
Kernisan ’09 put a lid on Columbia’s efforts 
by scoring four points before the buzzer. 

NYU was denied a sweep, however, 
when the faculty team lost its 10-minute 
halftime game, 7-6.

This year’s event raised $105,000 to sup-
port summer internships. The money will 
be shared evenly by Columbia’s Public In-
terest Law Foundation and NYU’s Public 
Interest Law Center. 

NYU Wins Dean’s Cup in Nail-Biter

rave revue Audiences thrilled over this year’s student-produced musical parody, Cold Call M for Murder.
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Spring Fling
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Barristers’ Ball

november 2, 2006
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may 9, 2007
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Marden Moot Court Turns Political

Moot Is the Point: NYU Talks Its Way to the Top

bench and bar Lawn, Karas, Mandelsohn, Tatel, DeCinque, Duncan and Badlani 

immigration law� Jaime Lubbock ’07, chairperson of the 2006-07 NYU Moot Court Board, 
above at left, with Keegan, Lipez, Marcus, Osuna and Dhar

international law�  Newman, Medek, McCracken and Dhar 

partisan politics was on the docket 
 at the 21st annual Orison S. Marden Moot 
Court Competition. The case, written by 
Colin George ’08 and Matthew Lippert ’08, 
concerned three petitioners who attempted 
to create a ballot initiative reforming elec-
toral vote apportionment in the fictional 
state of Scrantin. After the plaintiffs col-
lected enough signatures to get an initiative 
on the ballot in the next general election, 
the Scrantin state legislature amended the 
state constitution to stipulate that ballot 
initiatives concerning electoral vote appor-
tionment require a supermajority, rather 
than a simple majority, in order to pass. 
Claiming that their First Amendment rights 
had been violated, the petitioners went to 
district court, and, after losing there, ap-
pealed on the grounds that the trial judge 

had not applied proper scrutiny to whether 
ballot initiatives are speech, and had erro-
neously concluded that individuals affili-
ated with a specific political party are not 
a protected class. 

In the end, a distinguished bench,  
consisting of Judge Allyson Duncan of the 
U.S. Court of Appeals for the Fourth Circuit, 
Judge Kenneth Karas of the U.S. District 
Court for the Southern District of New York 
and Judge David Tatel of the U.S. Court of 
Appeals for the District of Columbia Circuit, 
sided with the plaintiffs, declaring petition-
ers’ cocounsels Chirag Badlani ’08 and Julie 
Mandelsohn ’07 the winning team. The Best 
Oralist Award, however, went to respondent 
Anthony DeCinque ’08 (Alan Lawn ’08 was 
his cocounsel), making the honors appro-
priately bipartisan. 

A Winning Season
The team of Brian Crow ’07, Shaneeda 
Jaffer ’07 and Kartik Venguswamy ’07 
reached the quarterfinals of the 57th 
Annual National Moot Court Competi-
tion. In the earlier New York regional 
round, Venguswamy garnered the Best 
Oralist honor. 

Vilas Dhar ’07, Rachael McCracken ’07, 
James Medek ’07 and William Newman  
’07 earned first, second, honorary 
mention and third place oratory honors, 
respectively, at the Philip C. Jessup  
International Law Moot Court Compe-
tition, Atlantic Regional, on March 19.

Michael Robotti ’08 and Lee Turner-
Dodge ’08 took first place at the 
University of Wisconsin Law School’s 
Evan A. Evans Constitutional Law 
Moot Court Competition on March 25. 
Daniel Samann ’07 coached.

Jonathan Davis ’08 and Jonathan  
Herczeg ’08 took top honors at the 
third national UCLA Sexual Orienta-
tion Competition on February 24.  
Sam Castic ’07 coached.

NYU’s Moot Court Board hosted for 
the second year in a row the Immi-
gration Law Competition. Heather 
Keegan ’07 and Vilas Dhar ’07 ran 
the competition, while Julia Fuma ’07 
and Andrew Hodgetts ’07 created the 
problem. Teams from 10 schools argued 
before Kermit Lipez of the U.S. Court 
of Appeals for the First Circuit, Stanley 
Marcus of the U.S. Court of Appeals  
for the Eleventh Circuit, and Juan 
Osuna, acting chairman, Board of  
Immigration Appeals.
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The Uncertain Landscape of Election Law 
 —Annual Survey of American Law
Discussions ranged over campaign finance 
law and the future of spending constraints 
in the aftermath of Randall v. Sorrell, the 
Supreme Court ruling which struck down 
state law contribution limits; partisan re-
districting; voting access, and the integrity 
and trustworthiness of the democratic pro-
cess. Former New York City Mayor Ed Koch 

’48, who was attending to earn CLE credits, 
spoke informally during lunch about his 
own electoral experiences.

The Future of American Legal Practice in 
the Regulation and Business of Green-
house Gases—Environmental Law Journal
How will market-based mechanisms for the 
regulation of greenhouse gases develop in 
the United States? Academics and experts 
offered their views on the transactional le-
gal aspects of various approaches and de-
bated lessons learned from the European 
Emissions Trading Scheme to the develop-
ment of U.S. carbon markets. 

Yvonne Terlingen and China’s deputy rep-
resentative to the U.N. Ambassador Liu 
Zhenmin discussed “What Reforms Would 
Enable the U.N. to Better Prevent and Re-
spond to Violations of Human Rights?” 

Current Issues in Executive Compensation—
Journal of Law & Business
Martin Lipton, managing partner of Wa-
chtell, Lipton, Rosen & Katz; Melvyn Weiss, 
managing partner of Milberg Weiss & Ber-
shad; and Justice Jack Jacobs of the Supreme 
Court of Delaware discussed the role of the 
courts in executive compensation. Other 
panels discussed the roles of regulators and 
market participants.

Behavioral Law & Economics’ Challenge  
to the Classical Liberal Program— 
Journal of Law & Liberty
Should government policies strive to 
correct flaws in perfect reasoning? Aca-
demics weighed in: Susan Block-Lieb 
of Fordham Law School and Edward 
Janger of Brooklyn Law School argued 
that recent bankruptcy reform laws were 
based on the erroneous idea that borrow-
ers behave irrationally. Alafair Burke of  
Hofstra Law School suggested counterac-
tions for the “guilty” bias in prosecutors. 

Alternatives to Mass Incarceration—
Review of Law & Social Change
The failures of mass incarceration were es-
tablished at the outset, followed by “Explor-
ing the Viability of Alternatives in Practice” 
and “Domestic Violence and the Crimi-
nal Justice System: A Feminist Debate,” in 
which Linda Mills, professor of social work 
at NYU, and New York Assistant District 
Attorney Audrey Moore debated effective 
responses to intimate crimes. 

Immigration Reform: Balancing 
Enforcement and Integration— 
Journal of Legislation and Public Policy
To craft immigration policy, President 
George W. Bush has said, is to battle com-
peting desires “to be a lawful society and a 
welcoming society at the same time.” Both 
goals—and their attendant issues—were 
discussed. University Professor Marcelo 
Suarez-Orozco, codirector of the NYU In-
stitute for Globalization in Metropolitan 
Settings, said in his keynote address: “Im-
migration has been implicit in every single 
turn of American history.” The economic 
claims against immigration today are 

“anemic” at best. “Values and worldview 
should be more prominent” in the debate. 

The United Nations and Three Challenges 
of the 21st Century: Peace and Security, 
Promotion of Human Rights and Reduc-
tion of Poverty—International Law Society
In his keynote address, former U.N. Under-
secretary-General Shashi Tharoor passion- 
ately defended the U.N. as the world’s best 
answer to a coordinating authority and 
peacekeeper: “The most prominent exam-
ple of a territory being administered after 
a conflict, namely Iraq, didn’t come to the 
U.N. But it actually helps demonstrate why 
the U.N., in some ways, is a better bet, be-
cause the countries that lead military op-
erations are not always the best-equipped 
thereafter to run the peace that follows.”

In other panels, Jacques Baudot, former 
U.N. controller; Charles McNeill, environ-
ment program manager of the U.N. Devel-
opment Program, and Ambassador Richard 
Miller, U.S. representative to the U.N. Eco-
nomic and Social Council, discussed 

“Poverty, Disease and the Environment: Re-
forming the U.N.’s Development Agenda”; 
Amnesty International’s U.N. representative  

The Mirage of the State: Fragmentation, Fragility, and Failure,  
and the Implications on Law and Security 

The 11th Annual Herbert Rubin and Justice Rose Luttan Rubin 
International Law Symposium —Journal of International Law and Politics

 B
lame for 9/11 has focused on how the failed state of afghanistan created 
 an opportunity for al Qaeda to gain power. Scholars and practitioners discussed a 
holistic evaluation of state failure stressing the causes and consequences of state 

failure, the implications of state weakness on international legal and political norms, 
and potential policy solutions to address future crises and threats to global security. 
His Excellency Dr. Zahir Tanin, permanent representative of Afghanistan to the U.N., 
gave the introductory address on how the most important issue facing Afghanistan 
is rebuilding security: “A state can only succeed if it has a monopoly on legitimate 
physical force within its borders. When this is broken…the very existence of the state 
becomes dubious, and it becomes a failed state.” 

Front-Page Issues Freely Debated at Annual Spring Symposia

 Gina Magel ’07, Daniel Freifeld ’08 and Tanin
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by kathleen o’neill

Justice Delayed Need Not 
Be Justice Denied

Kathleen O’Neill ’06, who has lived in Germany,  
Honduras, Bolivia and Colombia, earned a 
Ph.D. in political economy and government 
from Harvard University in 1999 and was an 
assistant professor of government at Cornell 
University before entering the NYU School of 
Law in 2003. During her second year, she be-
came interested in transitional justice, which 

“asks how to accomplish justice in the con-
text of a nascent democracy—a confluence 
of issues in which my interest in law and my 
training in political science naturally over-
lapped.” O’Neill began developing a series of 
papers that probe the relationships between 

various approaches to transitional justice. 
In this paper, she questions the frequent op-
position to amnesty and prosecution in the 
transitional justice literature, arguing that 
amnesties granted early in a transitional jus-
tice process may give way to prosecutions in 
the longer run. O’Neill, who was a Furman 
Scholar with a full-tuition merit scholarship, 
won the Jerome Lipper Prize for outstanding 
work in the field of international law and 
was the senior articles editor for the Journal 
of International Law and Policy. This past 
year she clerked for Judge Kermit Lipez of the 
U.S. Court of Appeals for the First Circuit.

 T
his paper addresses the cen�‑ 
tral dilemma of transitional 
justice: how countries emerging 
from a period of major human 
rights abuses can address past 
violations (provide “justice”) 

while simultaneously consolidating a new 
government based on the rule of law when the 
outgoing regime retains a great deal of power 
and may respond to any thoroughgoing pros‑
ecutions with a call to arms. In particular, I 
argue that the transitional justice scholarship 
has focused too narrowly on the initial deci‑
sions of transitional administrations, missing 
the dynamic nature of transitional justice 
processes over time. The central innovation is 
the concept of “eventual prosecution,” refer‑
ring to a process in which initial amnesties 
are followed by truth commissions, and the 
later prosecution of perpetrators. Eventual 
prosecution is possible where the ability of 
perpetrators to credibly threaten a return to 
power wanes over time, while the desire of 
victims and their supporters for justice holds 
relatively steady or increases. It is important 
to note that this describes only a subset of 
the cases in which questions of transitional 
justice arise. This paper makes a theoretical 
argument for eventual prosecution and also 
considers the conditions under which it is 
likely to occur.

I argue that eventual prosecution may 
provide another model for navigating the 
treacherous shoals where prosecution and 
democratization collide by taking prosecu‑
tion off the agenda during the earliest phase 
of democratization, yet reintroducing it 
when there is more stability and perhaps 
more bureaucratic capacity to pursue pros‑
ecution. For empirical grounding, this paper 
leans heavily on the experiences of Argentina 
and Chile—two countries that have, in re‑
cent years, begun to prosecute human rights 
abuses from previous authoritarian regimes 
(1976‑1983 and 1973‑1990, respectively)—and 
Brazil and Uruguay—two neighboring coun‑
tries that, while they experienced similar hu‑
man rights abuses (1964‑1985 and 1973‑1985, 
respectively) under authoritarianism, have 
not moved toward prosecutions.

what is eventual prosecution?
The concept of eventual prosecution rec‑
ognizes that the choice of whether or not 
to prosecute is not only taken immediately 
after the perpetrators cede power, but is 
also revisited in future time periods. As 
society becomes more confident that any 
resistance from the perpetrators is unlikely 
to destabilize the new regime, the benefits 
of prosecution to the society begin to out‑
weigh the costs of risking retaliation. 

Student Scholarship
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addressing arguments against 
delaying prosecution
In situating eventual prosecution within the 
set of choices faced by an incoming regime, it 
is important to remember what other options 
are available. As anyone examining these 
questions inevitably learns, transitional jus‑
tice is a study in second‑best options. While 
those who favor prosecution for moral rea‑
sons would like to see prosecutions occur 
immediately and on a grand scale, such a 
response is rarely possible. In fact, the one 
country in this region that attempted early 
prosecutions—Argentina—was ultimately 
unsuccessful, as the military’s resistance 
terrified the population into ending the 
prosecution process and, eventually, led to 
a blanket amnesty and the pardon of the few 
officers who had been convicted for their 
crimes during authoritarianism. Moves to‑
ward prosecution in other countries, as in 
Uruguay, met with similar resistance; more‑
over, neighboring countries in the region 
learned from Argentina’s experience without 
having to repeat it. By delaying prosecution 
until military power is weaker, countries like 
Argentina and Chile have allowed democ‑
racy to consolidate and the judiciary to gain 

both independence and confidence that its 
actions will not be met with reprisals. This is 
not a wholly costless choice, however.

costs of delayed prosecution
At least two questions loom large in assess‑
ing the merits of delayed prosecutions: (1) 
how does amnesty affect which crimes and 
which perpetrators are prosecuted?; and (2) 
how does delay affect victims? In both Ar‑
gentina and Chile, amnesty laws created a 
strong barrier to actionable claims. How‑
ever, prosecutors have found innovative 
ways around these amnesty laws. For ex‑
ample, the amnesty laws in Argentina and 
Chile did not cover kidnapping and, since 
many of the casualties of the authoritarian 
period were “disappeared,” those cases 
could be prosecuted under kidnapping. 
Additional crimes, like the taking of chil‑
dren from mothers during their captivity 
in authoritarian detention centers, are also 
not covered under the amnesties. Finally, 
crimes against humanity are never subject 

to amnesty and so these can be prosecuted 
without requiring a great deal of creativity.

Amnesty also affects who will be pros‑
ecuted. Ideally prosecutors would target 
perpetrators based on the severity of their 
crimes; however, amnesty laws limit pros‑
ecution of those whose crimes are not cov‑
ered by amnesty, and these may not be the 
worst offenders.

Second, the delay in prosecutions means 
that many victims may die before their tor‑
mentors are brought to justice and—as Pi‑
nochet’s recent death underscores—many 
perpetrators may die without an official reck‑
oning for their past crimes. Again, the appro‑
priate comparison is to determine whether or 
not the victims could have received compen‑
sation within their lifetimes without risking a 
recurrence of human rights violations.

benefits of delayed 
prosecution
Given its limitations, why pursue prosecu‑
tion once it is politically possible? Prosecu‑
tions may help establish a valid historical 
record. Using the law as an instrument of jus‑
tice may also help to reinforce the rule of law 
as the primary method of redress within a 

consolidating democracy. In addition, pros‑
ecutions—even delayed ones—may deter 
future human rights violators. Deterrence 
is a tricky issue, however. On the one hand, 
eventual prosecution signals to future lead‑
ers that, while it may take some time, mas‑
sive human rights abuses may eventually be 
punished. On the other, members of future 
repressive regimes may simply demand a 
more carefully crafted amnesty law to limit 
their susceptibility to prosecution. In a sense, 
eventual prosecution may lead to an “arms 
race” on both sides, as perpetrators demand 
more detailed amnesty laws and plaintiffs’ 
lawyers attempt to wring from ambiguous 
language a justification for prosecution.

under what conditions is  
eventual prosecution likely?

Having made the case for eventual prosecu‑
tion, I explore the conditions under which it 
is most likely to occur by comparing cases 
where prosecutions have been undertaken. 
In Chile, prosecutors have pursued claims 

not covered by amnesty since 1999. In Ar‑
gentina, the legislature with the support of 
the president repealed the amnesty laws en‑
tirely in 2003, allowing prosecutions against 
perpetrators to multiply. Compare these two 
countries with those where prosecutions 
have been further delayed or avoided alto‑
gether: Uruguay, which falls into the former 
category, was thwarted by potent amnesty 
laws; Brazil, which falls into the latter cat‑
egory, has not extended its efforts beyond 
victim reparations legislated in the 1990s. 
Because of the very few cases analyzed here 
and the wide variety of factors that differ 
across these cases, this discussion is meant 
to be suggestive rather than definitive.

Existing studies show the lack of a clear 
correlation between eventual prosecution 
and (1) the overall level of atrocities, (2) 
the relative strength of the incoming re‑
gime compared to the outgoing one; or (3) 
the strength of victims’ and human rights 
groups.

My own analysis suggests that eventual 
prosecution is most likely when the human 
rights violations of the previous regime 
are not overshadowed by more recent hu‑
man rights violations; where international 
media attention is focused on the crimes 
of past leaders—for instance through at‑
tempts to bring them to justice in the inter‑
national community; where amnesties are 
seen as largely illegitimate and therefore 
susceptible to circumvention; and where 
prosecution can be linked to current prob‑
lems of the democratic regime to create po‑
litical popularity for the politicians leading 
the charge against the previous regime.

conclusion
This analysis suggests that reformers in new 
democracies should think not only of the 
past when forming transitional justice poli‑
cies, but of the future as well, because early 
decisions affect the array of options avail‑
able later in the process. As the experiences 
of these countries illustrate, pushing for the 
maximum level of redress early on may re‑
strict later possibilities: Argentina’s strong 
push toward prosecution led to sweeping 
amnesty laws that might not have been 
necessary and later restricted the catego‑
ries of crimes that could be prosecuted; at‑
tempts to repeal an initial amnesty law in 
Uruguay led to the passage of a more capa‑
cious amnesty law. At the same time, early 
decisions sometimes open opportunities to 
later administrations, e.g., truth commis‑
sions and nongovernmental fact‑finding re‑
ports have proven useful in domestic and 
international attempts to prosecute partic‑
ular members of the former regimes. 

Delayed prosecution signals to future 
leaders that, while it may take some 
time, massive human rights abuses may 
eventually be punished.
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by melissa feeney wasserman

Four Arguments for Expanding the 
Transnational Scope of Patent Law

A love of science combined with a curiosity 
about innovation policy led Melissa Wasser-
man ’07 to focus her research in intellectual 
property. “One reason why I find patent law 
so interesting is that every time a new field of 
technology is developed, we are left asking 
if this new technology should be patentable 
and, if so, does current patent law adequately 
protect the incentives to innovate?” she says. 
This paper addresses the latter question with 
respect to networking and telecommunica-
tions. Published in the April 2007 issue of 
the NYU Law Review as “Divided Infringe-
ment: Expanding the Extraterritorial Scope 
of Patent Law,” this note has won the grand 
prize in the Seventh Annual Foley & Lard-
ner Intellectual Property Writing Competi-
tion and won the 2006 George Hutchinson 
Writing Competition. Wasserman earned a 
Ph.D. in chemical engineering from Princ-
eton University in 2004 before entering the 
NYU School of Law, where she was articles 
editor of the Law Review and a recipient of 
the Finnegan Henderson Diversity Scholar-

ship. She is currently serving as a law clerk to 
the Honorable Kimberly A. Moore of the U.S. 
Court of Appeals for the Federal Circuit.

 P
aten�t law historically has 
been territorial in nature. U.S. 
patents do not protect against 
the manufacture, use or sale of 
inventions outside the United 
States. However, technology is 

not easily contained within national bor‑
ders. In particular, networking technology 
allows one to reap the benefits of a patented 
invention within the United States but prac‑
tice all or part of the invention outside its 
borders. Thus, because of the territoriality 
of U.S. patent laws, unauthorized practice 
of a patented invention across national bor‑
ders, which I refer to as divided infringe‑
ment, is not actionable under U.S. patent 
law. Furthermore, no country’s patent law 
may cover the infringer’s activity, even if 
the inventor owns patents in each relevant 
country. The result is a legal no‑man’s‑land: 

a patented invention is being infringed, 
but no country’s laws give rise to liability. 
Potential infringers who take advantage of 
this legal gap are able to circumvent pat‑
ent law. 

While it has always been possible to 
evade the patent system in this manner, it 
was not until recently that this question‑
able behavior has presented a real threat 
for patent holders. The advancement of net‑
working and communications technology 
now make it possible to transmit informa‑
tion across national borders cost‑efficiently. 
Before the advent of the computer network, 
evasion of the patent system seldom oc‑
curred because sending part of a patented 
process or method offshore was prohibi‑
tively expensive. Now, would‑be infringers 
can practice an invention in multiple juris‑
dictions, reap the returns of a market, and 
escape patent infringement liability in each 
relevant jurisdiction. As one would expect, 
we have seen a dramatic increase in the 
practice of divided infringement over the 
last several decades.

While the overall trend has been to ex‑
pand the transnational nature of patent law, 
the recent extraterritorial expansion of pat‑
ent law does not go far enough. In particu‑
lar, there are still a number of ways to evade 
the patent system and escape liability for 
divided infringement. I offer a number of 
normative justifications for expanding the 
transnational scope of patent law. 

First, the primary purpose of patent 
law, to “promote the Progress of Science 
and useful Arts,” is being thwarted by the 
current limited transnational reach of U.S. 
patent law. An inventor receives a patent 
as a quid pro quo for disclosing a new in‑
vention. Congress decided that in return 
for the disclosure of a novel, nonobvious, 
and useful invention, the inventor receives 
the right to exclude others from practic‑
ing the invention for a period of years. If a 
potential infringer can escape liability by 
placing part of the invention in another ju‑
risdiction, this prevents the patentee from 
garnering the financial rewards associated 
with her exclusive rights. If divided in‑
fringement stunts the economic impetus to 
innovate, inventors will turn their focus to 
developing inventions that cannot be eas‑
ily distributed among multiple countries. 
The result will be a skew in innovation. 
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Software and network‑dependent fields 
will lag behind other fields whose inven‑
tions can more readily be contained within 
national borders.

Second, encouraging innovation is not 
the only consideration when expanding the 
transnational scope of patent law. As with 
any extraterritorial application of U.S. law, 
comity concerns arise. The major comity 
concern with the expansion of the extra‑
territorial scope of patent law is allowing 
something that is the public domain (not 
patentable) in one country to be action‑
able (or give rise to patent infringement) in 
another country. Countries are concerned 
that allowing this type of liability will 
result in a chilling of innovation within 
their borders. The United States is a party 
to a number of bilateral or multinational 
intellectual property agreements that en‑
able each participating country to control 
its own affairs, including what is public (not 
patented) and what is private (patented) 
within its territorial borders.

Nonetheless, expansion of the extrater‑
ritorial scope of patent law does not neces‑
sarily violate principles of comity; rather, 
it can be consistent with them. The limited 
extranational application of U.S. patent law 
can prevent the circumvention of U.S. law 
without adversely affecting the incentives 
to innovate in foreign countries. A would‑
be infringer who circumvents the U.S. pat‑
ent system is preventing the U.S. patentee 
from receiving her full scope of return of 
the American market. A patentholder who 
seeks enforcement of a U.S. patent presum‑
ably seeks a remedy within the United 
States. The expansion of the extranational 
scope of patent law in this case does not 
breach the spirit of the bilateral or multi‑
national intellectual property agreements 
the United States has adopted with other 
countries. These agreements normally ac‑
count for national treatment of intellectual 
property law under which patent holders 
enjoy rights regardless of the inventor’s 
citizenship. When the harmful effects of 
divided infringement are largely limited 
to the U.S. market and its patentholders, 
however, the concerns of other countries 
will likely be minor.

This is not to say that the other countries 
have zero interest in the extraterritorial ap‑
plication of U.S. patent law. However, from 
the point of view of patent law, the issue 
is not whether another country has any 
interest but whether the enforcement of a 
U.S. patentee’s rights affects the purpose 
of the other country’s patent system by 
preventing that country’s patentee from 
garnering the financial rewards of that 

country’s market. Every extraterritorial 
application of U.S. law will affect another 
country; the question with respect to 
divided infringement is what effect or 
interest is most important in relation to 
patent law and its policies and purposes. 
With respect to divided infringement, the 
focus should be on whether patentees are 
receiving their full financial awards of the 
market in which they hold a patent.

Third, the transnational application of 
certain inventions is oftentimes intentional. 
For example, the radio navigation system 
at issue in Decca lacked utility unless at 
least one station was outside the territorial 
boundaries of the United States. Therefore, 
it would have been impossible for the in‑
ventor to draft claims that only referred 
to domestic activity yet still satisfied the 
utility requirement of the Patent Act. In 
addition, the extranational application of 

many networking‑dependent inventions 
is inevitable. For example, the Blackberry 
system in the NTP case transmits informa‑
tion across borders and would do so even 
if the relay station were located within the 
United States.

Finally, other areas of intellectual prop‑
erty law, such as trademark law and copy‑
right law, are also drifting toward greater 
extraterritoriality. It is not surprising that 
trademark law was the first intellectual 
property regime to have its transnational 
scope expanded. Trademark law focuses on 
the reputation of the trademark holder and 
the Bulova court must have realized that it 
is very difficult to localize the reputation 
and trademark of goods that are known 
internationally to one specific jurisdiction. 
However, while patented goods were his‑
torically easier to contain within the United 
States, the advancement of networking and 
communications technology has destroyed 
this presumption. Therefore, the localiza‑
tion of patented goods is becoming as dif‑
ficult as the localization of the reputation 
of a trademark.

Several differences between trademark, 
copyright and patent law support the ex‑
pansion of the exterritorial reach of patent 
law. First, patent law is linked more closely 

to the evolution of technology than trade‑
mark and copyright law. Patent law must 
constantly evolve to keep pace with emerg‑
ing technologies, whereas the connection 
between trademark and copyright law and 
science is more tenuous. There are numer‑
ous instances where Congress or courts 
have expanded the scope of patent law to 
account for new technologies. For exam‑
ple, the breadth of patentable subject mat‑
ter often expands to incorporate new fields 
of science. Today, an inventor can obtain 
a patent on biological materials, business 
methods, and software. Thus, as progress in 
science has caused the courts to expand the 
scope of patentable subject matter, it should 
also be the impetus behind expanding the 
transnational effect of patent law. The last 
Supreme Court case interpreting the direct 
infringement statute of the Patent Act was 
in 1971. At that time, the Court did not have 

to face technology that infringers today 
easily use to thwart the patent system. As 
technology evolves, so too must U.S. patent 
infringement law, otherwise we risk jeopar‑
dizing the purpose of the patent system.

The second difference between trade‑
mark law and patent law is that, in contrast 
to patent law, trademark protection has no 
expiration. The law protects a mark as long 
as the mark is in use. The limited tenure of 
patent rights should cut in favor of extend‑
ing extraterritorial protection to acts occur‑
ring outside the United States.

In sum, there are many reasons to ex‑
pand the transnational scope of patent 
law. Some arise from the similarities and 
differences between patent law and other 
areas of intellectual property law that have 
greater extraterritorial application. Others 
highlight policy considerations, such as in‑
centives to innovate, while some account 
for the reality that a number of inventions 
are made specifically to cross national bor‑
ders. However, all suggest that the current 
limited transnational reach of patent law 
falls short. 

The author gratefully acknowledges the  
assistance of Professors Rochelle Dreyfuss 
and Harry First.

While patented goods were historically 
easier to contain within the United States, 
the advancement of networking and 
communications technology has destroyed 
this presumption.
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 F
rom the major wars of the last 
century to the scores of regional 
conflicts now simmering or only 
recently interrupted, the modern 

world is no stranger to W.B. Yeats’s “blood-
dimmed tide” of anarchy and upheaval.

But few witnesses can offer a more com-
pelling vision of what the worst of human-
ity has to offer than Benjamin Ferencz, who 
was only 27 years old when he opened the 
prosecution’s case in the Nuremberg Trials 
at the conclusion of World War II.

Ferencz told the jury then that the re-
cently defeated Nazi regime represented 
the worst of mankind, but said the inter-
national legal system was prepared to set 
things right. “This was the tragic fulfill-
ment of a program of intolerance and ar-
rogance,” he said. “Vengeance is not our 
goal. Nor do we seek merely a just retribu-
tion. We ask this court to affirm by inter-
national penal action man’s right to live in 
peace and dignity regardless of his race or 
creed. The case we present is a plea of hu-
manity to law.”

Those words echo back, half a century 
later, as the international legal system con-
tinues to hear humanity’s plea. They also 
serve as the anchor for a growing discipline 
of transitional justice, made up of practitio-
ners, lawyers and academics who insist on 
finding justice in the wake of war, revolu-
tion or other political upheaval.

Ferencz, now 87, diminutive but with 
a lively mind, joined a chorus of titanic 
names from the field of transitional justice 
who visited the Law School in 2006-07 to 
take part in separate events that drew atten-
tion to this burgeoning field. Ferencz was 
one marquee name attached to the confer-
ence, “From Nuremberg to Africa: The Evo-
lution of Accountability and Recovery from 
Conflict,” organized by the American Bar 
Association’s Section of International Law, 
formerly chaired by Michael Byowitz ’76,  
and the Association of the Bar of the City 
of New York. Other speakers included 
Judge Theodor Meron of the International 
Criminal Tribunal for the Former Yugosla-
via, who is also Charles L. Denison Profes-
sor of Law Emeritus and Judicial Fellow at 
the NYU School of Law; Professor David 
Crane, former chief prosecutor for the Spe-
cial Court for Sierra Leone, and Paul van 
Zyl, program director of the International 
Center for Transitional Justice (ICTJ) and 
adjunct professor at the Law School.

Van Zyl is the bridge between the Law 
School’s Center for Human Rights and 
Global Justice (CHRGJ) and the ICTJ. That 
partnership has produced an upper-level 
seminar for both third-year law students 
and LL.M. candidates, and is designed to 
prepare students to use the law to restore 
order, and seek justice, for nations or re-
gions emerging from pe-
riods of injustice.

The CHRGJ and ICTJ 
sponsored appearances 
by two other heavy hit-
ters in the field, including 
Louise Arbour, the United 
Nations High Commis-
sioner for Human Rights, 
who in her speech cau-
tioned that transitional 
justice needs to be about 
more than restoring order 
and establishing legal or 
political justice: “It must 
reach to, but also beyond, 
the crimes and abuses 
committed...into the hu-
man rights violations that preexisted the 
conflict and caused, or contributed to it.” 
Too often, she said, political and legal 
rights are held distinct from the social, eco-
nomic and human rights without which no 
lasting justice can be obtained. These are 
values she brings to a host of challenges as 
she confronts the fragile state of affairs in 
places like the war-torn Democratic Re-
public of the Congo and attempts to hold 
the government of Ethiopia to account for 
human rights violations.

If, as Arbour recalled, the Nuremberg 
Trials serve as the pillar for the field of 
transitional justice, one of its modern in-
novations has been the South Africa Truth 
and Reconciliation Commission, which 
organized confessional hearings widely re-
garded as having helped heal the wounds of 
generations of apartheid. President Nelson 
Mandela appointed Archbishop Desmond 
Tutu to chair those proceedings, which 
stretched from 1995 through 1998.

In October, Tutu appeared at the Law 
School to celebrate the publication of the 
Handbook of Reparations, edited by Pablo 
de Greiff, research director of the ICTJ, 
and featuring a case study on 9/11 repa-
rations coauthored by Bonnie and Rich-
ard Reiss Professor of Constitutional Law 
Samuel Issacharoff. 

In his very personal remarks, Tutu 
lauded the commission for its efforts to 

“recognize [victims] for the suffering that 
they endured.” But he also expressed deep 
regret over its biggest—in his view—flaw: 
that it could grant amnesty but could only 
suggest reparations. “We in South Africa 
were extremely mean and incredibly un-
generous,” Tutu said in characterizing the 
average compensation of about $3,800—
less than one-quarter of what the commis-
sion recommended—that victims received 
from the South African government.

The Study of Moving On
Desmond Tutu and others on the value of transitional justice.

�Crane with Ferencz, top; Arbour

South Africa has nevertheless emerged 
from darkness and moved forward, which 
was the key goal, said Van Zyl, who was the 
commission’s executive secretary. “Part  
of why I think transitional justice is so 
essential to study is that the world often 
presents you with a false choice—that 
at a moment of transition, we must con-
front the legacy of past abuse or move 
forward,”Van Zyl said. “But I think in fact 
that is not the operative choice. The reality 
is you can either develop a proactive and 
constructive set of policies to confront  
a legacy of abuse, or the past will come and 
confront you, and it will do so on terms of 
its own choosing.” Michael Lindenberger
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An Independent Judiciary
O’Connor speaks out against those who threaten judges.

A Resolute Advocate for the European Union
in 2005, france and the netherlands 
dealt a blow to the European Union when 
they voted down a proposed constitution in 
national referenda. Other nations followed 
suit, and many doubted Europe would ever 
be able to unite.

One person who has not faltered in his 
support of the E.U. is European Commis-
sion President José Manuel Barroso, who 
gave the Hauser Global Law School Pro-
gram’s Emile Nöel Lecture in April. He 
spoke candidly about the challenges of 
ratifying the constitution.

Barroso chastises skeptics who called 
the French and Dutch “no” votes the death 
of the European Union. “We have 27 coun-
tries united in peace, democracy and the 
rule of law,” Barroso said. “Should we be 
pessimistic because we cannot approve 
the constitution? Come on!”

But it is those E.U. supporters who 
voice their doubts about the constitu-
tion that do real harm to the ratification  

process, Barroso said. Their constant pessi-
mism emboldens those who challenge the 
constitution’s legitimacy. “Do you think we 
can get people to vote for something on a 
Sunday, when we attack it from Monday to 
Saturday?” Barroso asked.

The fear of losing national identity is yet 
another impediment to ratification, says 
Barroso: “Before being European, they are 
Portuguese or French or German.” Such na-
tionalism may have led to low voter turnout 
for the 2004 European Parliamentary elec-
tions, despite an increase in the number of 
countries represented.

Institutional changes such as streamlin-
ing decision-making, increasing account-
ability through national representatives 
and repositioning the vice president of 
the E.C. as the E.U.’s foreign minister, Bar-
roso said, would help define the union and 
quell smaller nations’ fears that their in-
terests might get lost among those of their 
more powerful peers. He referred to his  

experience as the former prime minister of 
Portugal, which stands in the shadows of 
larger European nations, to reinforce that 
all countries would retain their unique 
identities and enjoy unfettered, equal rep-
resentation within the union.

“I’m not here defending a corporatist ap-
proach to the E.U.,” Barroso said. 

 R
etired supreme court justice 
 Sandra Day O’Connor visited the 
Law School last fall to celebrate 
the formal dedication and renam-

ing of the Dwight D. Opperman Institute of 
Judicial Administration (IJA). She and IJA 
Executive Codirector Oscar Chase, Russell 
D. Niles Professor of Law, discussed “The 
Importance of Judicial Independence.”

As the first woman confirmed to the U.S. 
Supreme Court, O’Connor has been scruti-
nized and second-guessed. Often charac-
terized as the “swing vote,” she remained 
resolutely principled and pragmatic, and 
exhibited an independent judicial streak. 

Now that she has retired, it is fitting that she 
has applied herself to protecting the inde-
pendence of the judiciary, which she per-
suasively argues is under attack. During the 
conversation with Chase, O’Connor ven-
tured opinions as to what is fostering this 
antagonism and how the imperiled third 
branch of government might be protected.

“Angst about judges,” as O’Connor called 
it, seems to be encouraged by those who be-
lieve that judges should be political, instead 
of serving as checks and balances for the 
legislative and executive bodies. 

The justice ticked through a list of state 
actions that she felt impinged upon the  

independent nature of the judicial branch.  
Judicial elections topped her list of threats 
to independence. Colorado, for example, 
has cut the terms of appellate judges in half 
so elections and reshuffling occur more of-
ten to suit political groups’ agendas. “Our 
country can do better on judicial selection,” 
O’Connor said. Most disturbingly, however, 
she cited JAIL 4 Judges, the purposefully 
menacing name for a California-based  
interest group that had placed on South  
Dakota’s November ballot an amendment 
that would eliminate judicial immunity and 
allow judges to be censured. Judges could 
even be subjected to jail time for making 

“wrong decisions.” It was overwhelmingly 
rejected by voters.

What can be done to defend the judicial 
branch and to combat the stripping away of 
its equal standing with the legislative and 
executive branches? Bring back civics class, 
said O’Connor. She believes that ignorance 
of how our government works is the root of 
the problem: Only one-third of Americans 
are aware of the judicial branch, she noted. 

“No one knows what we do,” she said.
O’Connor seemed confident that a re-

view of the Court’s historic cases would 
demonstrate the value of independence. 
Take Brown v. Board of Education. By decid-
ing that “separate but equal” should not ap-
ply to public education, the Court created a 
domino effect that overturned racial segre-
gation laws. “It was an unbelievable, neces-
sary step, and trying to enforce it was hard,” 
she said. “But today, it’s history.” 
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Fifty-seven judges attended this year’s 
New Appellate Judges Seminar, co-
sponsored by the Law School and the 
Dwight D. Opperman Institute of Judi-
cial Administration. The seminar, first 
held in 1959, offers practical training 
and exposure to current issues of sub-
stantive law to judges in their first four 
years on the bench. 

Newly appointed University Pro-
fessor Arthur Miller delivered the 
keynote address on the topic of judi-
cial independence. He described past 
political assaults by Congress and the 
White House, including the House of 
Representatives’ 1804 impeachment 
of Justice Samuel Chase, a Federalist, 
after his decision to hang John Fries 
for treason angered Jeffersonian Re-
publicans, and Franklin Roosevelt’s 
Judiciary Reorganization Bill of 1937, 
which sought to pack the Court with 
politically allied justices. “It’s very easy 
for you to become paranoid about your 
independence,” he said. “And just be-
cause you’re paranoid doesn’t mean 
they’re not chasing you.”

To date, however, the judicial branch 
has prevailed. Miller cited the unani-
mous Supreme Court ruling in U.S. v. 
Nixon, which put limits on executive 
privilege, as evidence of the judiciary’s 
fortitude. But Miller pushed for vigilance 
nonetheless. Executive overreaching in 
the War on Terror, as well as media that 
Miller calls irresponsible for portraying 
judicial rulings as “activist” or “anti-fam-
ily,” threaten judicial independence. 

Judges must be more visible and 
educate the public on their essential 
role as an independent authority on 
the rule of law, said Miller. “You judges, 
with independence properly employed,“ 
Miller said, “represent the thin black 
robe that separates our civilization 
from the jungle.”

Bold and Emphatic, Gore 
Calls for a Greener Future  

 F
ormer vice president al gore 
was preaching to the choir last 
September when he stood before 
an audience of NYU law students 

and faculty, journalists and political activ-
ists to lay out a series of proposals to curb 
global warming. Introducing Gore was 
James Woolsey, the former director of the 
CIA under President Bill Clinton, who had 
this to say about his first encounter with the 
young congressman: “Almost all politicians 
start with an impression, and then have to 
work backward to get to the substance,” 
said Woolsey. “Gore starts with the sub-
stance and moves forward from there.”

The almost-president had been on an 
environmental version of a rock-and-roll 
tour—even before accepting the Academy 
Award for the global-warming documen-
tary An Inconvenient Truth in March. At-
tracting crowds of fans wherever he goes, 
he’s been calling for the drastic reduction 
of carbon emissions, countering claims 
that controlling pollution would devas-
tate the nation’s economy and chastising 
his former colleagues in Congress as “poli-
ticians who sit on their hands and do noth-
ing to confront the greatest challenge that 
humankind has ever faced.”

One of the basic ways the United States 
could begin to address the global climate 
crisis, said Gore, would be to sign and rat-
ify the next version of the Kyoto Protocol, 

which sets target limits 
on all greenhouse gas 
emissions for industrial-
ized nations. He said that 
the nation’s refusal to take 
part in the agreement is ir-
responsible: “The absence 
of the United States from 
the treaty means that 25 
percent of the world econ-
omy is now missing. It’s 
like filling a bucket with a 
large hole in the bottom.”

Gore also expressed 
deep frustration with the 
auto industry, and the 
wastefulness of the inter-
nal combustion engine. He 
urged product innovation 
through CO2 reduction, 
and added that finding 
such creative solutions 
could make American car 

makers more competitive in the market. 
“We could further increase the value and ef-
ficiency of a distributed energy network by 
retooling our failing auto giants to require 
and assist them in switching to the manu-
facture of flex-fuel, plug-in, hybrid vehicles,” 
Gore said, calling this move “the single big-
gest opportunity” to offset the crisis.

Gore also outlined policy changes that 
would allow farmers to reap the benefits 
of growing so-called “fuel crops” for cre-
ating alternative energy sources such as 
ethanol, cellulosic ethanol, butanol and 
green diesel fuels. “Several important 
building blocks for America’s role in solv-
ing the climate crisis can be found in new 
approaches to agriculture,” he told the 
crowd. “We can revitalize the farm econ-
omy by shifting…to a focus on food, feed, 
fiber, fuel and ecosystem services.” He 
also proposed the creation of a Carbon 
Neutral Mortgage Association, or “Con-
nie Mae,” which would provide breaks 
for home-buyers who choose houses built 
with energy-conserving window layering. 
In the corporate sector, he would replace 
the current payroll tax with an equivalent 
pollution tax to compel companies to hire 
more employees, and lower their overall 
CO2 emissions.

“This is not a political issue. This is a moral 
issue,” said Gore in summing up. “It affects 
the survival of human civilization.” 

Trading Courtrooms  

for Classrooms
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 W
hen ben bernanke became  
 the 14th chairman of the United 
States Federal Reserve System’s 
Board of Governors in 2006, he 

shifted the regulatory agency toward 
greater transparency, taking pains to 
explain how its “safety nets” operate and 
specifying when the government should 
and would cast them.

The Center for the Study of Cen-
tral Banks, directed by Geoffrey Miller, 
Stuyvesant P. Comfort Professor of Law, 
and the Global Economic Policy Forum, co-
chaired by Miller and Alan Rechtschaffen, 
adjunct professor of law, invited Bernanke 
to share his regulatory insight at the Law 
School on April 11. In his speech, “Finan-
cial Regulation and the Invisible Hand,” 
the chairman elucidated how free-mar-
ket discipline, with minimal government 
regulation, is the best method for such in-
stitutions as commercial banks and hedge 
funds to moderate financial risk-taking.

No stranger to academia, Bernanke was 
the chairman of the economics department 
at Princeton University before becoming a 
member of the Fed’s Board of Governors in 
2002. He had been a professor of economics 
and public affairs at Princeton for 17 years. 
In 1994, he was a visiting professor in NYU’s 
economics department. “The chairman’s 
openness with academia signals a more 

open Federal Reserve,” said Rechtschaffen, 
“where those who study it can better under-
stand what goes on behind closed doors.”

Weighing in on the long-running eco-
nomic debate over free markets and the 
government’s boundaries on regulating 
them, Bernanke referred to Adam Smith’s 
Wealth of Nations and used the theory 
of the Invisible Hand—that unfettered 
competitive markets drive the creation of 
wealth—as a starting point for capitalism. 
Sometimes government intervention is 
necessary, however, to protect consumers  

against fraud and to cor-
rect markets before an 
economic collapse oc-
curs. But overregulation, 
Bernanke cautioned, can 
lead to price inflation as 
well as limitations on  
innovation and com-
petitiveness within the 
global market.

The chairman sees a 
happy medium in market-
based regulatory methods, 
such as the Environmen-
tal Protection Agency’s 
sale of emissions credits to companies as 
an economic incentive to curb pollution. 
If a corporation exceeds their allowed pol-
lutant output, they must purchase more 
credits to offset the excess waste. “It is an 
effective supplement, or substitute, for con-
ventional command and control regulatory 
approaches,” Bernanke said.

Government regulation, he said, has 
at times failed to keep commercial banks 
from taking risks that then led to a crash. 
The Federal Reserve’s safety nets could not 
avert the bank runs that caused the Great 
Depression. And the subsequent creation of 
the Federal Deposit Insurance Corporation 
(FDIC), while a necessary safety net, even-
tually spurred the savings-and-loan cri-

sis that took place during the 1980s, when 
banks overleveraged to avoid foreclosure.

Minimum capital requirements, estab-
lished by the Federal Reserve, are a more 
favorable alternative to heavy government 
control, according to Bernanke. These 
mandatory cash requirements create a 
buffer that prevents taxpayers from hav-
ing to bear the cost of a bank’s insolvency 
through FDIC bailouts. Similarly, bank-
ruptcy provisions create market discipline 
by setting up in advance the terms of loss, 
so that creditors and depositors keep banks 

The Disciple of Free-
Market Discipline
Fed Chairman Bernanke spreads his message  
of minimizing government intervention.

that are supposedly “too big to fail” from 
taking excessive risks.

The rapid growth of hedge funds over the 
past decade is one of the most important 
developments of the United States finan-
cial market, Bernanke said, and one where 
oversight remains minimal despite the fact 
that collapsed funds such as Long Term 
Capital Management and Amaranth Advi-
sors suffered billions in losses. In weighing 
risk versus reward, however, Bernanke said 
that hedge funds have enhanced the liquid-
ity, efficiency and risk-sharing capabilities 
of the financial system, and that Congress’s 
approach in favor of self-regulation by cred-
itors and other actors has been appropriate. 

“Because hedge funds deal with highly so-
phisticated counterparties and investors,” 
he said, “and because they have no claims 
in the federal safety net, the light regulatory 
touch seems largely justified.”

Bernanke warned that further regula-
tions would limit fund managers’ ability to 
react to market changes quickly and would 
interfere with innovation. The responsibil-
ity of oversight falls mostly on investors, 
counterparties and fund managers, with 
a small share going to regulatory agencies 
such as regional Federal Reserve banks. 

Miller commented that even though 
hedge funds are far from a sure bet, Ber-
nanke’s message that existing federal regu-
lations provide adequate oversight should 
be reassuring. “Hedge fund managers can 
take comfort that the Fed is not going to 
support drastic changes to the current light 
regulations, as has been proposed in some 
quarters,” he said. Graham M. Reed

“Markets aggregate diffuse information more 
effectively and set prices more efficiently 
than any central planner ever could.”
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The Center on Law and Security continues 
to serve as an important neutral ground 
for nonpartisan, multinational dis-
cussions about national security, 
counterterrorism and intercultural 
understanding. Below are capsule 
reports of the center’s on-campus events 
during 2006-07. Please see page 120 for more 
on the center’s conference in Italy.

A Conversation with Lawrence Wright
Moderator: Steven Simon, senior fellow for 
Middle Eastern Studies, Council on Foreign 
Relations—September 12, 2006
During the kickoff in a series of conversa-
tions about Islamist groups, center fellow 
Lawrence Wright, who won a Pulitzer this 
year for his book The Looming Tower: Al 
Qaeda and the Road to 9/11, described how 
bin Laden’s initial goal had been to create “a 
kind of Muslim foreign legion” to fight Com-
munism. But when bin Laden met Ayman al-
Zawahiri, a politically seasoned Egyptian 
physician who already led a cadre of highly 
trained fighters, al-Zawahiri convinced the 
then-naïve bin Laden to take up arms. “I 
think sometimes that when al-Zawahiri 
spotted bin Laden, it was like Colonel Parker 
seeing Elvis for the first time,” Wright said. 

“He’s thinking, ‘I can use this kid. He’s rich. 
He’s charismatic.’”

Open Forum on Hezbollah
Moderator: Peter Bergen, Center on Law 
and Security fellow and CNN’s chief  
terrorism analyst—September 28, 2006
Passionate disagreement emerged about 
the goals of the Shia political and para-
military organization, Hezbollah, in Leb-
anon following its 43-day war with Israel 
in July 2006. Hala Jaber, author of the 1997 
book Hezbollah, dismissed the idea of the 

group as a proxy for Iran or Syria, noting 
that it functions as a political party 

and a provider of social services.  
“Hezbollah is not an alien bunch 
that landed from Mars, or from Iran, 

or from Syria,” she said. “Hezbollah 
are Lebanese. Most of them come from 

these same towns and villages that they 
were fighting about.”

But Michael Sheehan, a center fellow 
and former New York City Police Depart-
ment deputy commissioner for counterter-
rorism, wasn’t convinced: “The Iranians 
fund Hezbollah to the tune of about $100 
million a year,” he said, “and in my view, 
that doesn’t come without any strings.” 
While Jaber predicted Hezbollah would de-
vote itself to rebuilding Lebanon, Sheehan 
anticipated a dramatic rearming. “They’re 
going to get longer-range rockets,” he said, 

“and it’s just a matter of time before they’re 
able to reach Tel Aviv.”

Open Forum on the Muslim Brotherhood
Moderator: Peter Bergen—October 19, 2006
There was a similar clash about the goals 
of the Muslim Brotherhood, the Sunni  
organization founded in Egypt that now 
spans the Middle East and Europe—a con-
troversy that was brought home by the U.S. 
government’s denial of visas to two event 
participants, Kemal Helbawy, founder of 
the Muslim Association of Britain, and  
Abdel Monem Abul ElFotouh of Egypt.

The United States’ action became a  
media story and a discussion point of the 
event itself. Calling Helbawy “a voice for 
reason,” panelist Nick Fielding, a former 
investigative correspondent for the Sunday 
Times, said the Brotherhood “represents 
the best possibility in the Middle East of an  
organization that can both make deals and 

The Center on Law and Security Gets  
People Talking…and Problem-Solving 

stick to deals.” But Fielding, the coauthor of 
Masterminds of Terror, also acknowledged 
questions about the group’s commitment 
to democratic principles like power-shar-
ing and tolerance of religious minorities.

Iraq, Iran, & Beyond:  
America Faces the Future, Part I
January 24, 2007
Policy experts, journalists and government 
officials examined several themes, including 
how the United States had begun to estab-
lish a framework to confront Shia influence.

The war in Lebanon in the summer of 
2006 between Israel and Hezbollah repre-
sented a fundamental realignment, from 
the perspective of the Bush administration, 
said Council on Foreign Relations Senior 
Fellow Steven Simon. “It was the first battle 
fought between the emerging contenders 
in this new Middle East—the United States 
and its allies on the one hand, and Iran on 
the other,” he said.

Another theme was the United States’ 
failure to understand Muslim cultures.

“The Iraq that we entered in 2003 was 
largely a construct of well-meaning people 
who simply either could not see, or refused 
to see, that the country was not what it was 
expected to be,” said Colonel W. Patrick 
Lang, a retired senior officer of U.S. Military 
Intelligence. “In many ways these mistakes 
continue to occur.”

A chilling warning about U.S. vulner-
ability came from CLS Fellow Peter Ber-
gen: A future terror attack on America is as 
likely to be executed by a jihadi resembling  
Muriel Degauque, the blonde Belgian who 
blew herself up in Iraq in November 2005, 
as by Egyptian-born 9/11 leader Mohamed 
Atta. This increased use of female jihadis 
in Iraq, Jordan, Kashmir and Egypt, and 

 Jaber  Bergen Wright
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The First Step: Transparency 
in Chinese Executions 
Human rights advocates and scholars debate China’s  
capital punishment record—or lack thereof.

 I
n 1980, the united states and its  
allies made good on a threat to boy-
cott the Moscow Summer Olympics 
after the Soviet Union’s invasion of 

Afghanistan. Demanding a boycott for the 
2008 Summer Olympics in Beijing was just 
one tactic to compel China to improve its 
human rights record that was discussed 
at the Timothy Gelatt Memorial Dialogue 
on Law and Democracy in Asia, spon-
sored by the Law School and the Council 
on Foreign Relations. China remains one 
of 73 countries with a death penalty; how-
ever, the Chinese government doesn’t 
report statistics on convictions and execu-
tions. Moderator and NYU Professor of Law 
Jerome Cohen estimated that executions 
could be as high as 10,000 per year in China, 
and said that in light of the nation’s willing-
ness to address other human rights issues, 
its lack of transparency in capital punish-
ment is inconsistent. “It’s ridiculous that 
the regime won’t reveal these figures.”

Daniel Ping Yu, a senior research fel-
low at the Law School, reported that since 
2006, China has enacted sweeping reforms 
to trial and appellate procedures, allow-
ing some hope that momentum might be 
building toward eventual abolition of capi-
tal punishment. China’s complicated legal 
system puts defendants at a severe disad-
vantage: They are not guaranteed repre-
sentation, often misunderstand the trial 

process, and are intimidated by the idea of 
opposing an outsized regime.

Shi Yan’an, a Hauser Global Scholar, re-
marked that establishing more rigorous 
standards for using capital punishment as 
well as disqualifying less serious crimes 
that currently warrant the death penalty, 
such as corruption and robbery, would be 
desirable—with total abolition of capital 
punishment by 2050.

Sharon Hom, executive director of Hu-
man Rights in China, endorsed the idea of 
tying capital punishment closely to human 
rights, an area where China has made as-
tonishing progress. But a word of caution 
came from Robin Maher, director of the 
ABA’s Death Penalty Representation proj-
ect, who pointed out that deeper corruption 
in China’s party system might slow things 
down: “The death penalty is always politi-
cal, and that makes it vulnerable to abuse.”

Still, an ambitious cross-venture in 
China between the ABA and NYU has made 
progress. Research Fellow Margaret Lewis 

’03 described some of the procedural safe-
guards the program has promoted, and ex-
perts from the Innocence Project and other 
death penalty reform activists have edu-
cated Chinese judges to consider the im-
portance of such things as DNA evidence. 
Quoting the late Communist Chinese leader 
Deng Xiaoping, Lewis said, “Let’s cross the 
river by feeling each stone.” 

 Hom, leaning, Shi, Yu, Mo and Cohen

also of European-born attackers, is part of 
al Qaeda’s new tactical approach, accord-
ing to Bergen. He said he was certain that 
bin Laden had reconstituted his organiza-
tion on the Pakistani-Afghan border, citing 
evidence that the two Britons behind the  
London transit attacks in July 2005 had 
been trained by al Qaeda.

Secrecy and Government:  
America Faces the Future, Part II
April 12, 2007
Prominent human-rights attorney Scott 
Horton compared the Bush administra-
tion’s denial of due-process rights for terror 
suspects at the U.S. Naval Base in Guantá-
namo Bay, Cuba, to the secretive Star Cham-
ber abolished by the English Parliament in 
1641 during a daylong colloquium explor-
ing how the executive branch has altered 
the ways in which it gathers intelligence 
in the post-9/11 world. “Today, secrecy has  
reemerged, just as torture has its comeback, 
being justified on the public stage,” Horton 
said. “The two fit together hand in glove: 
torture and secrecy. Where one is used, the 
other is indispensable.”

While Horton argued that secrecy often 
cloaks torture—and nakedly partisan agen-
das—several former government officials 
stressed legitimate reasons to withhold  
information, albeit in a system with checks 
and balances to ensure accountability. “We 
have a very well-earned reputation with 
many of our partners overseas of complete 
inability to keep a secret,” said CLS Fellow 
Michael Sheehan. “It undermines us now, 
and it will undermine us in the future.”

Sheehan cited the hypothetical case of 
an ally withholding information about the 
arrest of a terrorist to keep Americans from 
leaking that information to the media and 
diminishing the prospect for other arrests.

Former CIA senior officer Frank Ander-
son said that on two occasions, his life was 
placed in imminent danger by published 
leaks. Nonetheless, he contended the pen-
dulum has swung too far the other way, 
and that since 9/11, “we are acting under 
fear and anger.”

Others suggested the overclassification 
of information undermines not just demo-
cratic principles but the quality of govern-
ment policy-making.

“Decisions based on skewed or incom-
plete information aren’t very good,” said 
Harvard law professor Jack Goldsmith, for-
mer assistant attorney general in the Office 
of Legal Counsel at the U.S. Department of 
Justice. “There’s less accountability. You 
don’t get to correct mistakes because you 
don’t learn about the mistakes.” 



120  THE LAW SCHOOL

around the law schoolaround the law school

An Opportunity to Coordinate 
Anti-Terrorism Efforts 

 L
ast may, as the global war on  
Terror neared the six-year mark, 
many senior law enforcement 
officials and current and former 

counterterrorism policy makers met for 
the fourth time at the Center on Law and 
Security’s counterterrorism conference on 
the La Pietra campus. The discussions had 
a particular spotlight this year on Britain, 
with Peter Clarke, the senior counterter-
rorism official of the British Metropolitan 
Police Force, delivering the keynote address 
and highlighting some of the recent con-
spiracies in the United Kingdom.

The conference has become a focal point 
for law enforcement officials from both 
sides of the Atlantic, and, for that matter, 
an important barometer of transatlantic 
counterterrorism cooperation. Among 
those participating were Paul Clement, U.S. 
solicitor general; Kenneth Wainstein, assis-
tant U.S. attorney general for national secu-
rity; Michael Garcia, U.S. attorney for the 
Southern District of New York, and Judge 
Kenneth Karas of the U.S. District Court for 
the Southern District of New York. Euro-
pean attendees included Armando Spataro, 
Italy’s leading investigative magistrate for 
terrorism, and Baltasar Garzón, Spataro’s 
opposite number from Spain.

One running debate over several years 
has concerned the practice of rendition.  

(A rendition is only “extraordinary” when 
the host country—the one in which the sus-
pect is located—does not know about the 
removal or opposes it. In most cases, host 
countries cooperate with the United States 
to remove suspects, who are either brought 
to the United States or sent to a third coun-
try.) The debate has become more heated 
each year, and the camps are not neatly 
divided. The Europeans, by and large, op-
pose the practice, as do some American 
commentators. Other Americans—among 
them former Clinton counterterrorism of-
ficials—have argued that rendition is an 
invaluable tool, but that standards are 
required. That is, suspects should be sent 
only to countries that have indictments of 
the individual; no one should be sent to a 
country with a history of torture, and the 
United States needs to monitor treatment 
of those rendered to ensure that it meets 
international human rights standards. A 
second American camp insists that the 
War on Terror often has a ticking time 
bomb quality, so renditions are essential 
and, while gross abuses are to be avoided, 
public safety needs to be preserved.

Those currently in government have 
said little on an issue whose details are 
highly classified, but over the last two years, 
they have been subjected to considerable 
rhetorical heat as critics of rendition have 

become more vocal, including some jour-
nalists such as conference attendees Jane 
Mayer of the New Yorker and Tara McKelvey, 
a Center fellow and author of the newly 
published Monstering: Inside America’s 
Policy of Secret Interrogations and Torture 
in the Terror War. This year’s meeting had 
an unusual undertone since Italy’s Spataro 
had filed charges against 26 CIA employ-
ees and contractors in connection with the 
rendition of an Egyptian radical known as 
Abu Omar, who was apprehended in Milan 
in 2003. (The case is currently on hold, and 
the United States has refused to deliver any 
of the indictees to the Italian court.)

Yet the off-the-record conference seems 
to be getting more convivial every year 
as Americans and Europeans find more 
common ground on the issue of law en-
forcement as a means of combating ter-
ror. American participants still question 
whether it will ever make sense to read a 
terrorism suspect his Miranda rights or 
what can practically be done about some 
of the worst offenders in Guantánamo, but 
the hard edges seen two or three years ago 
have clearly softened. One participant who 
had been an architect of the Bush strategy 
even wondered out loud whether it wasn’t 
time for an entirely new approach.

The session concluded with a presen-
tation by Steve Coll, the Pulitzer Prize-
winning author of Ghost Wars: The Secret 
History of the CIA, Afghanistan and Bin 
Laden from the Soviet Invasion to Septem-
ber 10, 2001, on what it might take to sta-
bilize Pakistan. As has become routine for 
the Center on Law and Security’s events, 
the La Pietra conference was packed with 
experts at the top of their fields. Andrea El-
liott of the New York Times, who won this 
year’s Pulitzer Prize for feature writing for 
her articles on a Muslim cleric in the United 
States, spoke about sentiment within the 
Muslim community about police depart-
ment outreach efforts. Matt Waxman, act-
ing director of the U.S. State Department’s 
Policy Planning Staff, addressed potential 
policies meant to break through ideological 
impasses, and Peter Bergen, author of The 
Osama bin Laden I Know: An Oral History 
of al Qaeda’s Leader and a member of the 
Center’s Board of Advisors, explained how 
the inner core of al Qaeda has weathered 
the War on Terror and is now reasserting 
itself. All departed the conference mind-
ful of Center Executive Director Karen 
Greenberg’s exhortation that this is a time 
when the best new ideas are needed—both 
because the 2008 presidential race has 
begun and because new lines of defense  
are so clearly required. Daniel Benjamin

 CLS Fellow Michael Sheehan, former NYPD deputy commissioner of counterterrorism, with fellow attendees
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Hands Across the Water
Power players of the E.U. and U.S. cordially focus on  
areas of agreement, rather than difference. 

 D
espite the sometimes enormous 
 contrasts in how Europe and the 
United States each approach prob-
lems, these two superpowers share 

too much common ground to let differences 
in diplomacy and military strategy drive 
them apart. So, when areas of dispute were 
called out during the Hauser Global Law 
School Program’s Transatlantic Dialogue 
last February between former President of 
France Valéry Giscard d’Estaing and Henry 
Kissinger, secretary of state under Presidents 
Nixon and Ford, the two stayed vigilantly 
positive about cooperation between their 
respective governments.

University Professor and Joseph Straus 
Professor of Law Joseph Weiler, who mod-
erated the event, asked Kissinger about 
his decades-old quip, “When you want to 
call Europe, who do you call?” Ever the 
diplomat, Kissinger disavowed the wise-
crack, and directed attention to the issue 
of nuclear proliferation, most significantly 
in Iran. “When you have 20 or 30 countries 

each practicing their own determined 
equation with God-knows-who…I think 
you are entering a world in which the kind 
of crisis that sparked World War I in 1914 
becomes more and more difficult to avoid.” 
Kissinger observed that in the 1970s, when 
he and Giscard held office, they faced an ob-
vious opponent in an armed Soviet Union. 
But times have changed and enemies have 
evolved. “The emergence of the Islamic 
threat, which is vast but not purely military,” 
said Kissinger, “is not based on the nation-
state but on ideology and religion.”

The fact is that Iran is far more than a na-
tion-state with nuclear potential. The coun-
try stands accused of funding and arming 
Hamas in Lebanon and the Shiite insur-
gency in Iraq, and it’s feared that Iran’s 
leaders might provide a nuclear weapon 
to a terrorist group such as al Qaeda to be 
used against the West.

In order to deal with Iran, said Giscard, 
Europe and America need to respect Article 
IV of the Nuclear Nonproliferation Treaty, 

which was signed by 190 nations including 
Iran, Iraq, Syria and Lebanon. The article 
allows nuclear development for peaceful 
means. “There is confusion between en-
richment and military use of nuclear re-
sources,” he said. “Every country has the 
right to have a civil nuclear [program].”

But with such high stakes at play, the 
foreign policies of the United States and  
Europe need to be as seamless as possible, 
both dignitaries agreed. “I don’t believe 
we are meeting in an atmosphere of crisis,” 
said Kissinger, “but we are meeting in an 
atmosphere of extraordinary challenge.”

Weiler seemed skeptical that the E.U. 
could succeed in forming a unilateral for-
eign policy against such a potential threat  
as Iran, possibly alluding to the failure of 
the 27-nation union to agree upon a con-
stitution despite the exhaustive efforts of 
Giscard and the European Convention he 
presided over. Giscard did, however, make 
a convincing counterargument that Euro-
peans are motivated to work together as 
never before. Under siege on the battle-
fields of Iraq as well as in the transporta-
tion systems and streets of London and  
Madrid, the nations of Europe and their 
leaders have no other choice than to co-
ordinate their security efforts. Giscard 
was hopeful that a unified Europe would 
effectively stand together in the War on 
Terror. “People are practically the same ev-
erywhere,” he said, citing a recent govern-
ment poll. “If you ask them, ‘Do you want a 
common defense policy?’ Seventy percent 
of them say ‘yes.’”

The visitors further agreed that working  
together to reach a combined American 
and European policy to end proliferation, 
as well as address impending crises such 
as climate change and religious extremism, 
was vital. “I say this not as a criticism, but as 
a challenge to leaders on both sides of the  
Atlantic,” Kissinger said. “Develop a sense 
of common destiny, not just a toleration.” 

on february 12, 2007, jonathan fanton, 
 president of the John D. and Catherine T. 
MacArthur Foundation, made an impor-
tant pledge before housing policymakers, 
advocates, city leaders and students at 
Vanderbilt Hall: As part of his remarks on 

“Housing and America’s Future,” sponsored 
by NYU’s Furman Center for Real Estate & 
Urban Policy, Fanton said the MacArthur 
Foundation will invest $25 million over 
five years in new research that deepens 
our knowledge about the ways that afford-
able housing matters to children, families 

MacArthur Foundation Makes $25 Million Housing Pledge
and communities: how it affects children’s 
cognitive, emotional and behavioral devel-
opment and how where one lives shapes the 
economic, emotional and physical well- 
being of adults. “We expect this research to 
suggest ways to make U.S. housing policy 
more effective and efficient,” said Fanton. 

“We want it to push our country’s vision be-
yond incremental policy reform, to provoke 
far-reaching new ideas about the impor-
tance of housing and how the net benefits 
of our investments can best be realized 
and understood.” 

 Giscard d’Estaing    Kissinger
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 I
n recent years, many observers 
 have framed debates about freedom of 
religion and separation of church and 
state as “culture wars” issues, with 

liberal “secularists” on one side and the so-
called evangelical right-wing on the other. 
But the late Justice William J. Brennan Jr., 
who authored key opinions backing reli-
gious freedom during his 34-year tenure on 

the Supreme Court, wouldn’t have agreed. 
“He believed that individuals should have 
the right to exercise their beliefs,” said Yale 
Law School Professor Robert Post. “He was 
always a fan of religion.”

Post was just one of the scholars and 
judges, many of whom clerked for Brennan, 
who paid tribute to the late justice in Oc-
tober, at the 10th anniversary celebration 
of the Brennan Center for Justice at NYU 
School of Law—a substantial birthday gift 
presented to Brennan by his former clerks 
at his 89th birthday celebration in 1995.

Honoring Brennan’s Legacy
The Justice’s admirers and former clerks exercise free speech.

Considered one of the most influential 
Supreme Court justices in recent memory, 
Brennan authored a slew of groundbreak-
ing rulings while on the bench. Among 
his most famous were Baker v. Carr, a 1962 
voting rights case forcing Tennessee to re-
apportion itself along “one man-one vote” 
lines; New York Times v. Sullivan, a 1964 
decision holding that the First Amendment 

limits the circumstances 
under which people can 
be sued for libel; Gold-
berg v. Kelly, a 1970 case 
holding that the state 
can’t cut off welfare ben-
efits without first giving 
recipients a hearing; and 
Texas v. Johnson, a 1989 
case holding that laws 
prohibiting flag-burning 
are unconstitutional.

During a panel dis-
cussion moderated by 
Marcella David, professor 
of law and international 
studies at the University 
of Iowa College of Law, 
Post and Judge Michael 
McConnell of the U.S. 
Court of Appeals for the 

10th Circuit discussed Brennan’s views on 
the First Amendment. They agreed that 
Brennan believed that people had the 
right to practice religions of their choosing. 
For instance, in one famous case (Sherbert 
v. Verner, 1963), he authored the Supreme 
Court majority opinion holding that the 
state couldn’t deny a Seventh-Day Adven-
tist unemployment benefits solely because 
she refused to work on Saturdays.

During a panel on liberty and national 
security, Visiting Professor Geoffrey Stone; 
Abraham Sofaer, a senior fellow at the 

Hoover Institution, and moderator James 
Johnson, a partner at Debevoise & Plimp-
ton and chair of the Brennan Center board 
of directors, delved into Brennan’s views 
on striking a balance between national 
security and civil liberties in times of cri-
sis. Sofaer and Stone said that once Bren-
nan joined the Supreme Court in 1956—the 
end of the McCarthy era—the court began 
scrutinizing the executive and legislative 
branches more closely. “With Brennan’s 
appointment,” Stone said, “the role of the 
court changed dramatically.”

Shortly thereafter, the Supreme Court 
began dismantling the McCarthy era laws 
and, over the next several decades, issued 
key rulings rejecting the government’s  
argument that national security took prece-
dence over provisions of the Bill of Rights. 
Most famously, the Supreme Court ruled in 
the 1971 “Pentagon Papers” case that judges 
couldn’t prohibit the New York Times and 
Washington Post from publishing portions 
of a classified Defense Department report 
about the Vietnam War.

Supreme Court Justice Ruth Bader 
Ginsburg gave a moving keynote speech 
at the celebration, sharing personal mem-
ories of Brennan, who championed civil 
rights even in his private life. She first 
met the late justice at Rutgers University 
School of Law in the turbulent mid-1960s, 
when she was a professor and he was vis-
iting to give a speech. Brennan arrived 
with Chief Justice Earl Warren and fellow 
Associate Justice Abe Fortas, and their 
presence on campus sparked protests, 
spurring the dean to mull extra police sur-
veillance. Brennan’s reaction: The school 
should leave the protesters alone. “They 
are just exercising their First Amendment 
rights,” Ginsburg recalled him telling the 
dean. That same commitment to freedom 
of speech and civil liberties in general was 
the hallmark of Brennan’s tenure on the 
Supreme Court, she said. “He believed the 
provisions of the Bill of Rights themselves 
govern the conduct of all officialdom.”

While Ginsburg didn’t offer an opin-
ion on how Brennan might rule on current  
legal controversies, she was willing to spec-
ulate on how he would have viewed a fracas 
that broke out at his 1997 funeral. During 
the event, a protester began loudly com-
plaining about the church service, claim-
ing the religious service was inappropriate 
given Brennan’s role in liberalizing abor-
tion laws. Some mourners might have 
been upset at the interruption, but Gins-
burg didn’t think it would have troubled 
Brennan: “Let him speak, Justice Brennan 
would have said.” Wendy Davis

  David, Sofaer, Stone, Post and McConnell

 Ginsburg
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 I
n their recently published book, 
 Good Intentions Corrupted, Mark 
Califano and Jeffrey Meyer carefully 
track the 2004 United Nations’ Oil-for-

Food Programme scandal and the wide-
spread corruption that permeated the  

largest humanitarian effort ever under-
taken by the international organization. 
Califano and Meyer certainly had the 
insider’s view of the $30 million, 18-month 
investigation—they were chief legal coun-
sel and senior counsel, respectively, to the 
Independent Inquiry Committee, a body 
created by then-Secretary-General Kofi 
Annan to investigate the scandal.

The duo visited the Law School last fall, 
along with committee chair Paul Volcker, 
the former chairman of the Federal Reserve, 
and committee member Richard Goldstone, 
Global Visiting Professor of Law. At a panel 
hosted by the Institute for International 
Law and Justice (IILJ), they all discussed the  
official report, the book and the scandal’s 
implications for the future of the U.N.

The Oil-for-Food Programme was  
enacted in 1995 to help the starving Iraqi 
people, whose country was under interna-
tional sanctions after Saddam Hussein’s 
1990 invasion of Kuwait. The program al-
lowed Iraq to sell its oil in the global market-
place and use the profits to help its citizens, 
but not to empower its military or develop 
weapons of mass destruction. “This was the 
biggest humanitarian program since the 
Marshall Plan,” said Volcker.

But, as Califano and Meyer detailed 
in their book, corruption and misman-
agement permeated the program. More 
than 2,200 companies paid $1.8 billion in  
illegal surcharges and kickbacks to Saddam 
Hussein’s government; lucrative insider oil 

contracts were given to those sympathetic 
to loosening sanctions on Hussein’s re-
gime; $8.4 billion of oil was smuggled by 
Iraq; a chief U.N. administrator was given 
rights to buy more than seven million bar-
rels of oil, and U.N.-related humanitarian 

agencies collected tens 
of millions of dollars for 
costs never incurred.

All these things hap-
pened because no exter-
nal oversight existed at 
the U.N. at the time, the 
book concluded. Con-
sidering the size of the 
United Nations, and 
Hussein’s well-known 
despotic leadership, the 
deficit of supervision was 
something Califano found 
particularly shocking. 

“No public company runs 
without these kinds of controls,” he said.

Rampant insider deals and corruption 
festered because there were loose global-
ized markets and no mechanisms to con-
trol Iraq’s oil sales and food purchases. 
The Independent Inquiry Committee also 
shed a harsh light on the inadequacies of 
the administrative infrastructure of the 
United Nations—specifically with regard to 
the Security Council. For example, China 
and the United States, both permanent 
members of the council, could not agree 

Notes on a Scandal
U.N. inquisitors dissect a humanitarian endeavor gone wrong.

on the nationalities of the oil contracts’  
supervisors. The 15-member council  
issued vague warnings upon learning of the 
kickbacks, and never sent a letter of inquiry 
to Syria when its pipeline was reopened in  
order to smuggle oil from Iraq. “At the end of 
the day, the program was not administered 
well,” said Volcker, adding that the worth of 
the investigation “depends on whether they 
do a better job the next time around.”

In the wake of the official report’s re-
lease, then-Secretary-General Kofi Annan 
spearheaded the establishment of an eth-
ics division, called for greater protection 
for whistleblowers and encouraged more 
transparent financial disclosure. Exter-
nal audits and ongoing investigations 
were put into place. The committee made 
two critical recommendations, although 
neither has been put into action yet. First, 
they suggested creating an Independent 
Oversight Board with the full power to au-
dit staff, budget, accounting practices and  
inspection services. Second, they urged 
that a chief operating officer be appointed 
by the General Assembly to be in charge of 
administrative programs and procedures.

As the panel drew to a close, IILJ Execu-
tive Director Simon Chesterman offered a 
maverick’s perspective on the topic. He 
noted that though the scandal rocked the 
U.N. to its very core and had international 
repercussions for months afterward, the 
international organization emerged stron-
ger and better managed. Said Chester-
man: “I might be one of the only people 
who thinks the Oil-for-Food scandal is 
one of the best things that’s ever happened  
to the U.N.” Graham M. Reed 

 Goldstone, left, and Volcker

Seeking Talented  
Students and Alumni?
If your organization has hiring needs, 
zero in on the top talent in the nation. 
The Office of Career Services will 
post a job for students or alumni 
free of charge. Your listing will be 
emailed exclusively to NYU alumni, 
or students, as appropriate.

Please email your job description to  
wendy.siegel@nyu.edu.

NYU School of Law is committed to a policy against discrimination in 
employment based on race, color, religion, national origin, age, handicap, sex, 
marital or parental status, or sexual orientation. The facilities and services of 
NYU are available only to those employers who agree to abide by this policy.
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Five Years After 9/11: A Guantánamo Lawyer Looks Back

during his first years as north  
 Carolina governor, Mike Easley did  
everything he could think of to pull his 
state out of an economic slide; the NASCAR 
fan even entered a charity auto race to raise 
money for North Carolina’s public schools. 
For every lap he drove above 160 miles per 
hour, Easley would earn $20,000. But dur-
ing training at Lowe’s Motor Speedway, he 
slammed against the retaining wall, total-
ing the car. The crowd gasped. Then, after a 
long moment, the governor emerged from 
the wreckage unharmed.

Surviving such bold, risk-taking moves 
also has been the hallmark of Easley’s public 
service career, which he described at length 
as the speaker for the 10th anniversary of 
the Attorney General Robert Abrams ’63 
 Public Service Lecture last January.

As district attorney of rural Columbus 
County, Easley took on drug traffickers 
and cleaned up corruption on the local 
level. He sent three local sheriffs to jail and 
indicted over 50 public officials during his 
tenure. Then, as the state’s attorney gen-
eral, Easley cracked down on domestic vio-
lence, hate crimes and predatory mortgage  

lending. Nothing, how-
ever, was as difficult and 
politically treacherous 
as his decision to sue Big 
Tobacco in 1998. “I knew 
this was going to take a 
terrible toll on the econ-
omy of North Carolina,” 
said Easley, who, with a 
consent decree from the 
court, persuaded tobacco 
companies to allocate 
half of the settlement funds to establish 
the Golden Leaf Foundation, which helps 
transition former tobacco farmers to other 
means of income.

By the time Easley became governor 
in 2000, North Carolina was stymied by a 
steady decline in the number of textile jobs 
and the aftereffects of flooding that had 
ravaged 40 out of the state’s 100 counties. 
To salve the resulting $2.5 billion economic 
downturn, Easley issued an economic state 
of emergency to balance the budget: “I 
wasn’t going to cut education. This is our 
way out of the woods in North Carolina.” 
Instead, he made the unpopular choice of 

Life in the Fast Lane

 Easley, left, and Abrams

going back on a campaign promise, ask-
ing the state legislature to increase taxes. 

“I put it to them this way: ‘You don’t have 
to be in the legislature and I don’t have to 
be the governor, but we’ve got a hundred 
thousand five-year-olds who have to go to 
kindergarten next year.’” 

The painful tax increases have turned 
out to be a healthy long-term remedy; North 
Carolina has seen test scores increase and 
the minority achievement gap close in the 
past five years. Once again, it seems, Mike 
Easley has worked his magic and done what 
few politicians have been able to do: walk 
away from a calamity unscathed. 

taking part in al Qaeda training exercises. 
He was transferred to Egypt, where he 
was brutally tortured for six months be-
fore being turned over to the U.S. military.  
Habib was eventually detained at Guantá-
namo Bay without charges, and subjected 
to emotionally and physically abusive 
tactics, such as being told that his wife 
was dead when she was not. “I have never 
been to a place as disturbing as Guantá-
namo Bay,” Margulies said. “It’s a place of 
abandoned hope and despair.” For three 
years, Habib languished without right to 
counsel, unaware that Margulies and a 
team of American lawyers were fighting 
for his release. They finally succeeded in 
January 2005.

Men are being held prisoner at Guan-
tánamo Bay, he concluded, “without an  
opportunity to demonstrate that in the 
fog of war, [the administration] has cap-
tured chaff and not wheat.” In the tone of 
a man who sees the future and is resigned 
to it, he added, “[The detention policy] is 
an extraordinarily controversial—I would 
say a disastrous—policy; the aftereffects 
and the shocks from which you will feel, 
as lawyers, throughout your careers.” 

as lead counsel in the landmark  
 case, Rasul v. Bush, Joseph Margulies 
challenged the Bush administration’s 
treatment and indefinite detainment of 
non-U.S. citizens without charges, coun-
sel or a right to trial. The case resulted in 
the landmark 2004 Supreme Court deci-
sion establishing that the judiciary can 
decide if foreign nationals held at the 
Guantánamo Bay detention facility are 
being rightfully imprisoned.

Speaking at the 2006 Melvyn and Bar-
bara Weiss Public Interest Forum, held on 
the fifth anniversary of the 9/11 attacks, 
Margulies chose not to focus on legal 
strategies and briefs, but on the human 
side of such cases, a subject highlighted 
in his 2006 book, Guantánamo and the 
Abuse of Presidential Power. His point was 
simple: “If you aspire to be public-interest 
lawyers, remember that it’s a human be-
ing you are defending.”

Margulies detailed the mental anguish 
and physical horrors men like Mamdouh 
Habib have endured in the prison at 
Guantánamo Bay, Cuba. Habib, a natu-
ralized Australian Muslim, was arrested 
in Pakistan in late 2001 and accused of 
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Confronting Injustice Professor  
Bryan Stevenson, Executive Director, 
Equal Justice Initiative of Alabama.

Building Power: Grassroots Lawyering 
for Social Change Oona Chatterjee ’98, 
Co-Director, Make the Road by Walking. 

Current Threats to Reproductive 
Rights Jennifer Dalven ’95, Deputy 
Director, ACLU Reproductive  
Freedom Project. 

Advocacy for Children and Families 
Kevin Ryan (LL.M. ’00), Commissioner 
of Children and Families, New Jersey 
Department of Human Services.

Doing Well While Doing Good:  
Representing Employees Wayne 
Outten ’74, Managing Partner,  
Outten & Golden LLP.

The Rule of Law in the Aftermath of 
Conflict: Nation-Building in Southern 
Sudan Nathan Miller ’02, Executive 
Director, Rule of Law International, 
Republic of the Sudan.

Beyond Lawyering: A Holistic Vision 
of Public Defense Robin Steinberg ’82, 
Founder and Executive Director,  
Bronx Defenders.  

Crimmigration: Disentangling 
Immigrants from the Web of National 
Security and Criminal Justice  
Andrea Black ’96, Network Coordinator, 
Detention Watch Network.

Still Unsettled 50 Years After Brown: 
Racial Equality in Education Anurima 
Bhargava, Assistant Counsel, NAACP 
Legal Defense & Education Fund, Inc. 

The Role of International Law  
(and Lawyers) in U.S. Foreign Policy 
Christina Sanford ’00, Attorney-Advisor, 
U.S. Department of State. 

The Immorality of Anti-Gay 
Discrimination Matt Foreman ’82, 
Executive Director, National Gay and 
Lesbian Task Force.

Scholarship in the Public Interest 
Professors Cynthia Estlund and Randy 
Hertz, Aziz Huq, Director of the Liberty 
and National Security Project, the 
Brennan Center, and Matt Squires ’08.

2006-07 Leaders in 
Public Interest Series
In addition to the Abrams and Weiss 
events, left, the Public Interest Law 
Center hosted these lectures:

 T
he chief justice of georgia’s 
Supreme Court, Leah Ward Sears, 
began the 13th Annual Brennan 
Lecture by reciting a classic school-

yard rhyme: Jenny and Johnny sitting in a 
tree, K-I-S-S-I-N-G…. But instead of end-
ing the verse with the couple falling in love, 
getting married and having kids, Sears’s 
version finished off, “First comes sex, then 
comes dating, then comes cohabitating.”

Marriage rates have been in sharp de-
cline in the last 25 years, while the num-
bers of unwed mothers and divorce rates 
have soared. In her speech, Sears con-
tended those societal trends are affecting 
the health and welfare of American fami-
lies. Sears pointed to studies showing that 
children raised outside marriage suffer dis-
proportionately from physical and mental 
illness; are more likely to drop out of school, 
abuse drugs or alcohol, and engage in vi-
olence or suffer it in their homes; and are 
less likely to attend college. To make mat-
ters worse, these effects have shown to be 
self-regenerating. Sixty percent of impov-
erished families are led by single mothers, 
and that number is rising. 

“I’m here to make the case for strength-
ening marriage in the 21st century,” Sears 

proclaimed. She noted that research shows 
that marriage is the best structure for rais-
ing children and that communities with a 
high rate of married couples raising chil-
dren have a higher mean income. 

Sears explained that state judges like 
herself are interested in supporting mar-
riage for other practical reasons. The num-
ber of domestic-relations cases has soared 
in recent years: Sixty-five percent of the 
cases in Sears’s court concern domestic re-
lations, which creates a backlogged system 
and overburdens the judiciary budget. Last 
year more than 14,000 children were in the 
care of the Georgia Division of Family and 
Children Services, and nearly 24,000 were 
admitted to a youth-detention center. One 
out of every four Georgia children under 18 
has a case with the Office of Child Support 
Enforcement. 

To solve the burgeoning problems, Sears 
chairs the Georgia Supreme Court Com-
mission on Children, Marriage and Fam-
ily Law, which funds marriage-education 
workshops for expectant parents and newly- 
weds, and runs campaigns at schools com-
municating the risks of single parenthood. 
The commission also educates judges to deal 
with evolving issues of family diversity. 

Marriage, American Style
Georgia’s top adjudicator makes a ringing endorsement  
for wedding bells and vows, especially before parenthood.



�Zachary Augustine�’09 and Ian Marcus Amelkin ’09, above, perform in the 2007 Law Revue; clockwise 
from above right: Professor Barry Adler, Furman Fellow Harlan Grant Cohen ’03 and newly hired Assistant 
Professor of Law Troy McKenzie ’00 take part in the annual Job Camp run by the Academic Careers 
Program; Dr. Shashi Tharoor, former under-secretary-general of the U.N., delivers the keynote at the 
International Law Society’s Global Issues Symposium; participants in the Dwight D. Opperman Institute 
of Judicial Administration’s week-long New Appellate Judges Seminar assemble outside Vanderbilt Hall. 

 Prince Turki Al-Faisal, the former ambassador of the 
Kingdom of Saudi Arabia to the United States, below, 
far left; below middle: Professor Ziba Mir-Hosseini 
and Zainah Anwar during a roundtable discussion, 

“Sisters in Islam: The Quest for Justice, Equality and 
Freedom,” and New York Assistant D.A. Matthew 
Bogdanos discussing his book, Thieves of Baghdad.

A Year in the Life of the Law School



 Paul Berger ’57, host of the Washington, D.C. reception at Arnold & Porter, above right; above 
left: Lisa Haas ’92, Dennis Chow ’93, San Francisco host Sloan Lindemann Barnett ’93 and 
Sandeep Solanki ’02; left, Los Angeles host Marc Marmaro ’72 with Lili and Alan Penkower ’67, 
and Michael Waldman ’87, executive director of the Brennan Center for Justice, with actor 
Sam Waterston at the center’s 10th anniversary celebration.

 Brandon Kai-sing Tung ’09, with his parents on Family Day, above left; below from left: Professor Richard 
Stewart on Admitted Students Day; former OUTLaw chair Brett Phillips ’03, center, with current cochairs 
Ashanti Decker ’08 and Nicholas Durham ’08 at the first annual OUTLaw alumni reception; Adjunct 
Professor John Kimball introduces the 2007 Healy Lecture, “Admiralty’s Greatest Hits,” with panelists 
Joseph Sweeney, Michael Sturley, David Bederman, David Robertson, Martin Davies and Lizabeth Burrell.
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 The Lessons of Executions
Historians examine capital punishment through the ages.

 W
hat can the past teach legal 
scholars about the present state 
of the death penalty? That was 
the central question explored 

during NYU’s first-ever workshop on cap-
ital punishment history, convened last 
May at the Law School by David Garland, 
Arthur T. Vanderbilt Professor of Law, and 
history professors Randall McGowen of the 
University of Oregon and Michael Meranze 
of the University of California, Berkeley. 

During the two-day conference, eight 
papers-in-progress were critiqued by lead-
ing death-penalty scholars and capital 
defenders, including University Professor  

Anthony Amsterdam and Professor of Clini-
cal Law Bryan Stevenson.

One paper discussed was McGowen’s 
“Through the Wrong End of the Telescope: 
History, the Death Penalty and the Ameri-
can Experience.” In it, he compares the di-
vergent paths that the U.S. and Europe have 
taken with regard to capital punishment.

McGowen writes that in the years imme-
diately following World War II, Italy, Austria 
and Germany ceased the death penalty af-
ter a “sober reassessment of the state’s right 
to kill.” But Yale law professor James Whit-
man noted that there was more to abolition 
than a reaction to Nazism and fascism. “It’s 

as new zealand’s justice secretary  
and Chief Executive of the Ministry of Jus-
tice, Belinda Clark (LL.M. ’87) has a hand in 
directing many parts of the country’s legal 
system. She counsels the government on 
criminal and civil legal policies, adminis-
ters parliamentary elections and governs 
New Zealand’s police and prison services. 
Her work in this last area has been focused 

New Zealand’s Justice Secretary Celebrates Hauser’s 12th
on reducing criminal offenses and manag-
ing imprisonment rates, and exemplifies 
the vital connection Clark sees between 
scholarship and practice—something that 
is also the cornerstone of the Hauser Pro-
gram. In her keynote address at the 12th 
Annual Hauser Program Dinner in Febru-
ary, she described synergies between the 
academic and public-policy worlds as they 
played out in New Zealand and helped her 
succeed at her demanding job.

In 2005, Clark faced an unprecedented 
one-two punch when her staff projected a 
shocking rise in the number of detention  
facilities that New Zealand would have to 
create in order to meet the nation’s climbing 
crime rates. “These forecasts represented 
not only a significant fiscal pressure,” Clark 
said, “but also signaled a considerable  
social upheaval.” To determine why of-
fenses were increasing, Clark turned to  

academic scholarship and research. Several 
studies showed that early-childhood inter-
vention was crucial in preventing crime, so 
Clark’s ministry responded with social poli-
cies to benefit children in the first five years 
of their lives. She has improved drug, alco-
hol and mental health services for offend-
ers and reformed sentencing guidelines 
for certain crimes based on experimental  
alternative-rehabilitation methods such 
as electronically monitored curfews and 
in-house detention.

Clark’s undertaking would have failed, 
she said, without the international legal 
academy’s help in diagnosing society’s 
ills. “The challenge to you in academia is 
to help those of us in policy development 
better identify what we can do to tackle 
the causes of crime at its source,” she said. 

“Your contribution to debate, research and 
evaluation is vital.” 

a mistake to imagine that Europe is what 
Europe is because Hitler did what Hitler 
did,” he said. A campaign to strengthen hu-
man rights laws to make way for European 
unification and the wave of democratiza-
tion that swept the continent throughout 
the 1970s and ’80s, he said, helped fuel abo-
lition in all but one nation (Belarus).

Around the same time, an anti-death-
penalty movement was mounting in Amer-
ica. A five-year voluntary moratorium on 
capital punishment preceded Furman v. 
Georgia, the 1972 Supreme Court ruling that 
struck down the death penalty. State laws 

were subsequently rewritten, however, 
and by 1977 executions had resumed.

The reversal took death-penalty 
foes by surprise. McGowen says they 
misinterpreted the hiatus and reforms, 

such as the use of DNA evidence at tri-
als and the shift from “cruel” electrocutions 
and hangings to “humane” lethal injections, 
as signs of a trend toward abolition. In re-
ality, “[Furman] shifted the attention...to 
the courts,” McGowen writes, “leaving the 
political field open to death-penalty advo-
cates.” Hard-line politicians, he says, were 
able to win support for new laws by blam-
ing rising crime rates on the lack of a death 
deterrent. Case in point: The Oklahoma 
City bombing led to the Antiterrorism and 
Effective Death Penalty Act of 1996, which 
placed new limitations on prisoners’ writs 
of habeas corpus. Stevenson said that such 
hasty, politically charged laws drastically 
alter penal policy without considering the 
lives it affects: “The consequences of the 
death penalty don’t get enough time.” 
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 Garland, center, with McGowen
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miss marie dalton could have done  
 her master’s in law in New York, but  
she chose to attend a “more valuable” pro-
gramme in Singapore instead. 

She signed up for a course offered 
jointly by New York University (NYU) 
and the National University of Singapore 
(NUS) and—in 10 months’ time—will have 
two master’s degrees. 

Ms. Dalton, a former associate attorney at 
a Los Angeles international law firm, chose 
to come here, as it will give her a “broader 
understanding of the economic and legal 
realities of doing business in Asia.” This 
will help her advise clients better when she  
returns to her firm, said the 25-year-old 
NYU law graduate.

She is one of five United States citizens 
enrolled in the NYU-NUS tie-up, which has 
a “rainbow” group totalling 42 students 

from 23 countries, including Chile, China, 
Rwanda and Uzbekistan. All have basic law 
degrees and many have significant work 
experience.

The programme, which kicked off on 
May 7, is conducted in Singapore but taught 
primarily by NYU faculty members.

NYU School of Law Dean Richard 
Revesz said the NUS partnership is part of 
his school’s vision to go global. “With the 
regional focus of the course, it makes more 
sense for it to be held here in Asia,” he said.

It helps also that both schools share a 
common vision of developing globally ori-
ented teaching programmes, said NUS law 
dean Tan Cheng Han. He added: “No matter 
how good you are, your range is limited. If 
we leverage on each other’s strengths, we 
will be able to put out a superior product.”

U.S. Ambassador to Singapore Patricia  
Herbold, who invited the programme  

Singapore Dual-Degree Program Swings into Action
The U.S. Ambassador to Singapore hosts a gala party for the 42 men and women  
from 23 countries that make up the very first class of NYU@NUS students.

by�jane�ng
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participants to her home last night, said 
the tie-up strengthens educational links 
between the United States and Singapore. 

“As a former practising lawyer, I am excited 
by the international composition of the en-
tering class, and look forward to the growth 
of this innovative partnership,” she said.

“Global” degrees such as that offered 
by the NYU-NUS tie-up are becoming  
increasingly popular. Some 600 students at 
Nanyang Technological University (NTU) 
are enrolled in such courses, a six-fold  
increase from five years ago. At NUS, about 
800 students are on similar programmes, 
compared to 500 in 2003. 

From the May 17, 2007 Straits Times. 
Copyright 2007 Singapore Press Holdings 
Limited. Reprinted with permission.  
All rights reserved.

 1 National University of Singapore (NUS) Law Dean Tan Cheng Han, 
NUS President Shih Choon Fong, U.S. Ambassador to Singapore Patricia 
Herbold, Dean Richard Revesz and Global Professor of Law Simon 
Chesterman, 2 NUS Faculty of Law Federal Building, 3 Franca Ciambella, 
Jacinta Anyinge, Felipe Mohando and Arpana Vasanth Kumar in the 
courtyard of the Federal Building, 4 Jordan Kahn, Yi Duan, Vitaly Shmakov 
and Herbold, 5 Tan and Chesterman during the launch reception, 6 Nakul 
Dewan, Eduardo Ramirez and Lina Monten, 7 Jayant Bhatt, Richard 
Karugarama, Xiaomao Min, Teslim Akerele, Arpana Vasanth Kumar, 
and Marthine Pantouw

NYU@NUS Launch
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 C
hief judge michael boudin of  
the United States Court of Appeals for 
the First Circuit, speaking at the 2006 
James Madison Lecture, painted 

a vivid portrait of his one-time boss, the 
greatly admired legal scholar Judge Henry 
Friendly of the U.S. Court of Appeals for 
the Second Circuit. Tracing Friendly’s 
career, Boudin, who clerked for Friendly in 
1964, described a lawyer and scholar who 
respected legal precedent and other con-
straints, and was known for his “immense 
practicality, intellectual seriousness and 
integrity and essential moderation.” 

Friendly was born in upstate New York 
in 1903, and attended Harvard University 
and Harvard Law School. An exceptional 
law student who once considered becom-
ing a historian, Friendly “graduated with 
a rare summa degree and an astonishing  
average of 86, approximately an average of A 
double plus,” said Boudin. One of Friendly’s 
professors, Felix Frankfurter, who would 
himself become a celebrated Supreme 
Court justice, helped arrange a clerkship 
for him with Justice Louis Brandeis. When 
it ended, Frankfurter urged Friendly to go 
into academics, but Friendly chose private 
practice, eventually forming his own firm, 
Cleary, Gottlieb, Friendly and Cox (now 
Cleary Gottlieb). He simultaneously served 
as general counsel to one of the firm’s  

Declaration of  

Dependents

Tick, Tick, Tax!

clients, Pan American World Airways. In 
1959, thanks to a supportive letter from 
Judge Learned Hand, President Dwight 
Eisenhower appointed Friendly to the U.S. 
Court of Appeals for the Second Circuit. “The  
appointment,” commented Boudin, “was a 
salvation for a man who…had been rapidly 
tiring of large law firm practice.”

During his time on the bench, Friendly 
wrote more than 1,000 opinions and 30  
articles, many concerning constitutional 
law, which Boudin defined as “not just 
issues of ‘rights’ but also matters of ju-
risdiction, federal common law, the public-
private distinction and other such topics.” 
As a judge, Boudin recalled, Friendly 
worked hard, but his style of drafting 
opinions was swift: “Friendly, writing on 
a pad with briefs and law books stacked 
around him, normally produced a single 
draft—often over a period no longer than 
a weekend.” Nonetheless, he was always 
thoughtful in his opinions, sensitive to 
the separation of powers, a promoter of a 
stabilized society and a realist about the 
impact a judge could have on it. 

At the opening of his lecture, Boudin set 
himself a goal: To use this look at Friendly’s 
work in constitutional law “as a mirror in 
which to catch his reflection and measure 
his greatness.” It was a success; the image 
he projected was stunning. 

A Reflection on Henry Friendly
A former clerk lends a personal touch to a judge’s portrait.

tax law may not have much to do  
with family law, but certain kinds of pater-
nity tests were among the elements of taxa-
tion that Jean Pierre Le Gall discussed in the 
11th Annual David R. Tillinghast Lecture on 
International Taxation, “Can a Subsidiary 
Be a Permanent Establishment of Its Foreign 
Parent?” Le Gall, chairman of the Interna-
tional Fiscal Association’s Permanent Scien-
tific Committee, focused in his speech on a 
provision in the Organisation for Economic 
Co-operation and Development’s Model  
Tax Convention that a subsidiary company 
with a foreign corporate parent is not neces-
sarily a permanent establishment—a fixed 
place of business—of the parent. 

 Tillinghast, Le Gall and David Rosenbloom

as concern mounts among ta x  
experts and legislators, the Law School 
hosted “The AMT Ticking Time Bomb:  
What Should We Do About It?” in April. The 
Alternative Minimum Tax was originally 
intended to reach the richest households 
that paid no income tax. But by 2010 more 
than one-third of taxpayers will become 
ensnared in the AMT’s “parallel tax system.”  
Panelists included the Urban Institute’s 
Leonard Burman; Rutgers University’s 
Rosanne Altshuler, a senior economist on 
the 2005 President’s Advisory Council on 
Tax Reform, and Professors Daniel Shaviro  
and Lily Batchelder. 
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New York State’s Chief Judge Judith Kaye ’62 re-
ceived standing ovations both before and after she 
delivered her keynote address at the Annual Alumni 
Luncheon at the Pierre Hotel last January.

Judith Kaye Enjoys Being the Chief | 132 
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Life Lessons of the Chief Judge
Editor’s note: Last January, two months be-
fore being reconfirmed as New York’s chief 
judge, Judith Kaye ’62 gave the keynote at the 
Annual Alumni Luncheon. Here is an excerpt 
from her crowd-pleasing speech.

 W
hen ou r fa bu lous de a n  
invited me to deliver the key-
note address, he said it would 
allow me to give “a retrospec-

tive of over two decades” of my career on 
the bench. Making full use of chief judge’s 
prerogative, I’ve gone back even farther to 
share six of my life lessons.

My parents, immigrants from Eastern 
Europe, were first farmers and later shop-
keepers in Monticello, New York, where I 
was born. I attended a one-room school-
house. Whatever image you may have 
about one-room schoolhouses, I skipped 
two grades when I transferred to public 
school. I attended Barnard College at age 
15. You cannot imagine the enormity of the 
adjustment from Monticello to Manhattan. 
I remember the inkblot test they gave enter-
ing Barnard freshmen. I saw a rooster. The 
person next to me wrote “Dante’s Inferno.” 

The single luckiest thing that happened 
to me at Barnard, maybe in my entire life, is 
that I came down with the mumps and had 
to miss my first exams. But for the mumps, 
I likely would have flunked everything and 
been back in Monticello for good.

Lesson Number 1: A little adversity some-
times can be a blessing.

In high school, I made the decision to be 
a journalist. I majored in Latin American 
studies at Barnard and saw myself as a jour-
nalist making and shaping world opinion in 
the capitals of Latin America. 

After innumerable rejections, I found 
a job reporting weddings, church socials 
and women’s club meetings. Not the stuff of  
Pulitzer Prizes. Before long, I began to re-
think my life and in desperation enrolled at 
the Law School at night with a day job edit-
ing copy for a feature syndicate. My sole am-
bition was to get off the social page, and law 
school seemed a sure-fire way in the 1960s 
for a woman to be taken seriously in the 
male-dominated profession of journalism. 

Lesson Number 2: Every now and then it’s 
good to reconsider the life-course you’re on. 

With a demanding daytime job, for me 
night law school was hardly a breeze. My 
assigned seat in Civil Procedure happened 
to be next to the class genius, a particularly 
brilliant engineer. When the grades came 
back on Delmar Karlen’s mid-year exam, my 
engineer friend and I were both shocked: 
My grade was at the top of the class, his at 
the bottom. He had written flawlessly about 
the law of contracts, which was the context 
of the exam hypothetical. My response was 
about the credibility of witnesses.

Lesson Number 3: Before you go spouting 
off on a subject, first be sure you know what 
the topic of the discussion is. 

It was near-impossible to find a law-firm 
job. “Our quota of women is filled” was a 

common response—meaning, they had a 
woman, a quota, or both. Naturally, I aimed 
for one of the completely impenetrable 
Wall Street firms. My wonderful classmate  
Roberta Karmel ’62 asked me, “Judy, why  
are you doing this? They don’t want us!”

After scores of rejections, I was hired by 
the venerable firm of Sullivan & Cromwell—
the only female in its litigation department. 
Departmental meetings began, “Gentlemen 
and Judy.” Why on earth Sullivan hired me 
is one of the great mysteries, and great joys, 
of my life. 

Lesson Number 4—mine and Yogi Ber-
ra’s: When you reach a fork in the road, take 
it. It’s no time to pause for reflection, or be 
timid, or ask too many questions, or study 
the odds. Just go for it!

I have now marked 23-plus years as a 
judge of New York State’s highest court, 14 
of those as chief judge. Let me assure you, 
nothing comes close to the privilege of be-
ing chief judge. 

One of the most important reforms to 
our court system during my tenure has 
been jury reform. My official reason for fo-
cusing on the jury system is that it is a sin-
gular opportunity to show the public that 
our justice system works well. We call more 
than 650,000 potential jurors every year. 
That’s a lot of opportunity to win public 
trust and confidence. My unofficial reason 
is that years ago my NYU Law School grad-
uate daughter Luisa ’91 called me during a 
break from jury service to say: “Mom, this 

all rise Law Alumni Association Board President 
Lawrence Mandelker ’68, left, with Kaye; top: Jason 
Washington ’07, left, SBA President Johnathan Smith ’07 
and Vilas Dhar ’07; luncheon co-chairs Katherine Frink-
Hamlett ’91, left, and Carol Robles-Roman ’89.   
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Weinfeld Gala

swingin’ with the stars  1 Barbara Reuter and Trustee William Williams ’61 dance the night away, 2 Law 
School Trustee Anthony Welters ’77, left, and board chairman Lester Pollack ’57, with his wife, Geri, share 
good times, 3 SeamlessWeb cofounders Jason Finger ’98 and his wife Stefanie, 4 Trustee Charles Klein ’63, 
left, and his wife, Jane, with Richard Reiss ’69 and Trustee Bonnie Reiss ’69, 5 Ju-Hsin Pan (LL.M. ’99) with her 
husband Winston Wenyan Ma (M.C.J. ’98), 6 Dean Richard Revesz jokes about making some brief remarks.

is a great place to meet guys.” Immediately 
I resolved to expand the array.

We began the process with a commis-
 sion of lawyers, judges and members of the 
public, who within six months handed me 
a terrific blueprint for reform. Indeed, the 
commission process has been a hallmark 
of my years as chief judge—an extraordi-
nary route to effective reform throughout 
our court system. 

Lesson Number 5 echoes Margaret Mead: 
“Never doubt that a small group of thought-
ful, committed citizens can change the world. 
Indeed, it is the only thing that ever has.” 

As a quick example of profound change 
affecting the courts, consider the drug epi-
demic and its impact on our criminal-court 
and family-court dockets. Probably three-
quarters or more of our criminal cases 
are drug-driven, many of them low-level 
offenders committing nonviolent crimes 
again and again simply to support a drug 
habit. Or consider the huge child-neglect 
and abuse dockets and record numbers of 
children being removed from their homes 
to enter foster-care limbo. There was a pub-
lic outcry: “Do something.”

I’m proud to say we have done a lot. To-
day in New York State we have 152 Drug 
Courts, offering rehabilitation instead of  
jail; we have Family Drug Courts to speed 
rehabilitation and avoid the need to ter-
minate parental rights, and Juvenile Drug 
Courts for vulnerable teenagers. We have  
Integrated Domestic Violence Courts 
throughout the state focused on victim 
safety and offender accountability; we have 
Mental Health Courts to reroute people in 
need of treatment from prison; we have 
Community Courts, Reentry Courts and 
many more specialty courts, and, best of all, 
we have a Center for Court Innovation—a 
research and development arm to help us 
think through these new approaches to de-
livering justice. 

Are those without controversy? Of 
course not. Nothing worthwhile in life is. 
We are sensitive to the criticisms when they 
are valid. But we also have tremendous an-
tidotes: the thanks of people who have been 
served by these courts and have been able 
to turn their lives from the downward spiral 
they were on; the enthusiasm of our judges 
who say, “This is what I became a judge to 
do,” and nationwide and worldwide interest 
in replicating our courts.

Lesson Number 6, the words of the late 
South African lawyer, soldier and statesman 
General Jan Christian Smuts: “When enlisted 
in a good cause, never surrender, for you can 
never tell what morning reinforcements...
will come marching over the hilltop.” 

Recent Grad Reception

party time Rafiq Kalam Id-din II ’00, above left, with 
Peter Lallas ’04, Beth Rotman ’99 and Joseph Ehrlich ’97; 
right: The New York University Torch Club off Washington 
Square heats up as alumni from the classes of 1994 to 
2006 reconnect and network with one another.

1 2

3 4

5 6

september 14, 2006

november 2, 2006
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 I
t takes a tough ex ecutiv e to 
 freeze a hockey season, withstanding 
pressure and criticism from players 
and fans. But National Hockey League 

(NHL) Commissioner Gary Bettman ’77 
cited brains, not brawn, with giving him the 
strength to stick to even wildly unpopular 
management decisions.

By Bettman’s analysis, a wide disparity 
in the competitive skills of teams was hurt-
ing the league overall. Clubs with $80 mil-
lion payrolls were predictably trouncing 
those with $20 million. “If you don’t think 
you can outscore somebody, you’ve got to 
do something else in the game to try and 
slow them down,” said Bettman. 

When it came time for a new collective 
bargaining agreement in 2004, the players’ 
union balked at the proposed salary cap. 
But believing the NHL needed a new eco-
nomic system, and that a cap would pro-
vide longterm stability, Bettman stood his 
ground. The subsequent lockout led to the 
cancellation of the 2004-05 season. 

“Very few businesses ever shut down 
and live to tell about it, but we set a record 
[in 2005-06] for both attendance and rev-
enues,” said Bettman. “No sports league 
has ever lost a whole season, and that’s not  

The Iceman Cometh
NHL Commissioner Gary Bettman lunches at the Law School.

something I’m proud of. What I am proud 
of is how well we came back.”

Bettman, who was the guest of Dean 
Richard Revesz at an October roundtable, 
talked expansively about his legal career 
and how he made the transition to business 
executive. “It was nothing but serendipity,” 
Bettman said of his path from being an 
attorney at Proskauer Rose Goetz & Men-
delsohn to taking executive posts with not 
one, but two sports leagues. Prior to serv-
ing as the first commissioner of the NHL,  
Bettman spent 12 years as senior vice pres-
ident and general counsel of the National 
Basketball Association (NBA). 

“Almost everything we do in a sports 
league has a legal implication,” Bettman 
said, explaining that as the head of the 

“most international of the North American  
sports,” he has dealt with upholding the 
NHL’s by-laws as well as handling its ad-
vertising agreements, jurisdictional is-
sues, intellectual-property infringements, 
broadcast and Internet rights, Olympic 
participation, injury compensation and 
even a criminal investigation into alleged 
gambling. “[The NHL is], like lots of enter-
tainment companies, in lots of businesses 
that touch lots of areas of the law.”

Bettman’s tenure with the NHL, which 
began in 1993, has been the catalyst for 
myriad changes to the sport. Bettman 
expanded the league to an impressive 30 
franchises, up from 24 when he took the 
job. Stanley Cup-champion teams have 
represented such non-traditional hockey 
markets as Raleigh, North Carolina; Tampa, 
and Dallas. Bettman also implemented 
rules changes designed to make game-
play more exciting for the fans. The licens-
ing and sponsorship revenue for the NHL is 
on par with such other sports merchandis-
ing juggernauts as Major League Baseball, 
the National Football League and the NBA. 
Bettman now looks back on his fateful 2004 
decisions as the beginning of a new direc-
tion for the league. As the famed Canadian 
hockey announcer Foster Hewitt put it, “He 
shoots; he scores!” Graham M. Reed

Roundtable Guests
The Dean’s Roundtable luncheons bring 
prominent members of the Law School 
family to intimate gatherings with 
students. In addition to Gary Bettman, 
guests in 2006–07 included:

Jeffrey Aronson ’83 
Founder and Managing Principal,  
CenterBridge Partners

Charles “Charlie” Chasin ’83 
Managing Director, Morgan Stanley

Jonathan Dolgen ’69 
Wood River Ventures 

Michael Fuchs ’71 
Private Investor

Andrew Hendry ’72 
Senior V.P./General Counsel, 
Colgate Palmolive Company

Lady Barbara Thomas Judge ’69 
Chair, U.K. Atomic Energy Authority

Jason Muss ’96 
President, Muss Development

Robert Pozen (former faculty member) 
Chairman,  
MFS Investment Management

Gregory Racz ’98 
President and COO, Octavian Advisors

Gerald Schoenfeld ’49 
Chairman of the Board, 
Shubert Organization

Mark Wilf ’87 
President, Minnesota Vikings
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Better Co-Ed Than Dead
A century-old women's college called on Virginia Worden  
when it needed to make a mission-altering change.

 S
tudent rebellion was in full  
swing when Virginia Hill Worden ’75 
entered Randolph-Macon Woman’s 
College (R-MWC), in Lynchburg, 

Virginia, in the late 1960s. Worden fit right 
in; she marched in anti-Vietnam-War pro-
tests and led a successful revolt against the 
school’s dress code banning slacks. So she 
was not unprepared for the mayhem that 
erupted last September, when as interim 
president she announced that the 115-year-
old single-sex school would open its doors 
to men in September 2007. 

Some students burst into tears. Oth-
ers chanted, “Keep R-MWC a WC.” Over 
the next week, hundreds of protesters 
marched with signs and yellow T-shirts 
that read, “Better Dead Than Co-Ed.” The 
students registered as a campus organiza-
tion, which entitled them to a Web site, a 
faculty adviser and use of the college facili-
ties. They held a ’60s-style sleep-out on the 
front campus lawn that eventually moved 
to Worden’s front yard. At 6:00 the second 
morning, the protesters started singing the 
R-MWC alma mater. “It’s my karma to have 
students camped out on the lawn to protest 
this change,” says Worden, who threw on 
jeans and a sweatshirt “and joined them, 
arm-in-arm, singing the college song.” She 
says, “They let me in. I protested myself.”

Nine students filed a lawsuit, which was 
dismissed in January. But most of the stu-
dents cooled down after Worden let them 
pore over the school’s financial statements. 
Over four decades, enrollment had declined 
steadily from 900 students to 700. As a re-
sult, the school had been dipping into its 
endowment to woo students with financial 
incentives. Had R-MWC stayed all women 
it would have folded within 12 years, Wor-
den estimates. “The decision wasn’t made 
on a philosophical basis. It was a question 
of survival,” she says.

Raised in Columbia, South Carolina, 
Worden recalls accepting the lesser roles 
designated for girls, such as class secretary 
instead of president, and cheerleader in-
stead of athlete. Both parents—Albert, who 
worked for a paper company, and Virginia, 
who quit teaching to raise Worden and her 
sister—were college graduates and expected 
their daughters to further their education. 
Worden was drawn to Randolph-Macon  
Woman’s College because of its liberalism.  

The college was also small enough to en-
courage participation and leadership in 
campus activities. “At a time when males 
were given more value than females, to 
have a faculty of males and females devoted  
entirely to women…was extraordinarily  
empowering,” she says. She quickly involved 
herself in student government, ultimately 
becoming vice president in her senior year. 
Inspired by her economics courses—a sub-
ject taken by few women in those days at 
most coed schools—she ended up running 
the school cafeteria, and upon graduating 
in 1969 went on to earn her master's degree 
in economics at Vanderbilt.

Then her life took a detour. Her fiancé 
was killed in Vietnam. “I’d gone through 
a life trauma and needed something that 

wasn’t that complicated to do, to work 
through the grief process,” she recalls. For 
the next two years, Worden traveled the 
globe as an airline hostess for Pan Amer-
ican World Airways, once again joining a 
sisterhood of sorts. “They were terrific, ad-
venturous women,” she says of her fellow 
stewardesses. During this time, she met her 
brother's friend Geoffrey Worden, whom 
she married in 1974.

Driven by a passion for debating, Wor-
den entered Boston College School of Law, 
then transferred to NYU: “I loved it. Having 
a degree from NYU is a wonderfully affirm-
ing credential for anything you want to do 
in life”—which is considerable.

She became a litigator at Davis, Polk & 
Wardwell, juggling a full-time career with 
family commitments. Only after her third 
maternity leave did she quit to raise her 
children—two of whom, Katherine Wor-
den ’06 and Annette Worden ’07, have also 
obtained law degrees from NYU. Worden 
threw herself into volunteering, becoming 
the president of the board at her daughters’ 
private school in Summit, New Jersey, and 
also at R-MWC.

In the 1980s, with their children growing 
up, she and Geoff had dual midlife crises. 
Instead of buying a Corvette, however, they 
studied at the Union Theological Seminary, 
then became ordained interfaith ministers. 
In 1988 they founded Bridges Outreach, 
which distributes bagged meals, clothing 
and toiletries to the homeless in New York 
City and throughout New Jersey.

As Bridges demonstrates, Worden em-
bodies a mix of empathy and proactivity 
that has served her, and others, well. Dur-
ing R-MWC’s tough transition, Worden 
traveled the country talking to groups that 

were often hostile. “One of the things that is 
most impressive to me is her ability to have 
people challenge her, sometimes in not very 
kind ways,” says husband Geoff, an inde-
pendent investment banker. “She listens to 
what they have to say, feels and empathizes 
with the hurt or anger. She’s like a tree—ab-
sorbing CO2 and exuding oxygen.”

By the time Worden’s one-year term as 
interim president ended on July 1, she was 
sure that the decision to go co-ed was the 
right one. The school—now called Randolph  
College—more than doubled its applica-
tions: 1,859 for the Class of 2011, compared 
to 902 the previous year. One quarter of the 
applicants were men. Jennifer Freyjo
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 Worden was able to end a student sit-in by conveying both empathy and hard-nosed financial pragmatism.



At reunion, time froze, and you 

could go back to those special 

moments at school when the 

intellectual effort of studying 

for a prestigious postgraduate 

degree was coupled with the 

feeling that you can do anything.

 —Maurizio Bianchini  

 M.C.J. ’97, LL.M. ’02

Overall, the academic con-
tent, decor, food, entertain-
ment and CLE credits were 
conceived and implemented 
in the best manner.
       —Florence Horowitz ’50

A lively doo-wop group wel-
comed more than 1,200 guests 
back to Washington Square, 
where alumni once again 
engaged in substantive discus-
sion on pressing current issues. 
Panels included: “Can the U.N. 
Do Anything About Human 
Rights Disasters?” moder-
ated by Professor of Clinical 
Law Smita Narula; “Business 
Ethics and Lawyers—Beyond 
Hewlett-Packard,” moderated 
by Professor of Law Helen 
Scott; “Hot Topics in Urban 

 2007 laa award recipients  

from left: Gilbert Holmes ’72, 

Legal Teaching Award; Helene 

Kaplan ’67, Alumni Achievement 

Award; Dean Richard Revesz; 

Judith Kaye ’62, Public Service 

Award; Lester Pollack ’57, Judge 

Edward Weinfeld Award, and Lisa 

Kung ’97, Recent Graduate Award.



My former classmates are now seasoned attorneys and, after years of working hard and handling many different life and professional challenges, seemed assured that our law school had provided the foundation for their success.
—Helena Heath-Roland ’87

I most enjoyed remembering the following  

incident:  My friends Alan and Jeffrey and I 

were all taking Antitrust together. As Alan  

and I were leaving the final exam, I asked  

him what he thought of the tricky vertical 

integration question. He said, “What  

vertical integration question?” I said,  

“The one in question number three.”  

He said, “There were only two questions.”  

I said, “Didn't you turn over the page?”

The point: Jeff left 20 minutes into the  

exam. Alan only finished two out of three 

questions. I stayed the whole time and 

answered all the questions. We all got  

the same grade.

And this is why my rightful place was  

in the NYU Law Revue and not on the  

NYU Law Review.

     
—Peter Kazaras ’77

I was graduated from the Law School, 

got married a month later, and imme-

diately after the honeymoon started 

a job at the law firm where I still work 

today. This year I will have three 50th 

anniversaries.

   
—Wayne Hannah ’57

Development,” moderated 
by Vicki Been ’83, Elihu Root 
Professor of Law, and “How 
Should Constitutional Law 
and Public Policy Respond 
to Terrorism?” moderated by 
Richard Pildes, Sudler Family 
Professor of Constitutional Law.

That evening, guests enjoyed 
cocktails with friends from 
the Root-Tilden-Kern Program, 
OUTLaw and BLAPA; shared 
dinner with their classes, and 
kicked up their heels to a brass 
band at the Waldorf-Astoria.
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An Entrepreneur of the Law
Applying the global outsourcing trend to the world of torts 
and contracts, Sanjay Kamlani is forging a new legal industry.

 S
anjay sham kamlani (ll.m. ’98) 
 and David Perla, his buddy from 
the University of Pennsylvania Law 
School, were restless. It was the fall 

of 2003; Kamlani had already helped take 
OfficeTiger, a word-processing outsourcing 
firm based in India, from a business plan 
to a company of 1,500 employees in four 
years. Perla was five years into his stint as 
general counsel at Monster.com. Over an 
Italian dinner on the Upper East Side, they 
dreamed about their next career moves. 
Perla said: “If you gave me three great law-
yers in India, I could do the work of my 
whole office for half the price.” Kamlani 
didn’t miss a beat: “So why don’t we?” 

By the following summer the two had 
quit their comfortable, high-paying jobs to 
raise money for a business that barely ex-
isted—legal outsourcing. Their New York- 
and India-based company, Pangea3 (from 
the Greek word meaning “all earth”), uses 
Indian lawyers to provide legal and patent-
support services including contract draft-
ing and analysis; patent research, analytics 
and litigation; and document review.

Today, after three years in business, 
the company boasts 170 employees (100 
of whom are lawyers) in Mumbai, and 10 
(seven lawyers) in Manhattan. Its client list 
includes several Fortune 500 companies—
although, citing confidentiality, Kamlani 
allows only that they’ve worked for Yahoo!. 
Revenues in 2006 exceeded $4 million, 
and co-CEO Kamlani expects exponential 

growth in the next two years. “Professionals  
can provide legal services to people any-
where in the world,” he says. “Geography 
doesn’t have to impact business.”

Clients are attracted initially by the 
huge savings that outsourcing offers, Kam- 
lani says. For example, Roamware, a San 
Jose-based telecommunications company, 
hired Pangea3 to create an electronic data-
base that would highlight the key terms in 
about 200 contracts. Alan Sege, the firm’s 
general counsel, estimated that retaining 
stateside lawyers would have cost him at 
least $60,000. Pangea3’s price: $5,000.

Critics of legal outsourcing argue that 
such low rates are wooing jobs away from 
U.S. lawyers. They also charge that out-
sourcing can compromise the quality of 
the service. The Association of the Bar of 
the City of New York has recently addressed 
these concerns, issuing guidelines to keep 
the process ethical. U.S. attorneys need 
to supervise the work, ensure client con-
fidentiality and avoid conflicts of interest.  
Kamlani says Pangea3 already does these 
things: “Our clients don’t view our attor-
neys as any less respectful of confidential-
ity obligations than full-time U.S. lawyers.”

Kamlani also insists that, in the long run, 
savings on legal fees can help fuel business 
growth in the United States—an argument 
that he says ultimately convinces first- 
timers to remain clients. For example, an 
Internet services company with a $300,000 
budget for patent review and filing could 

only afford to file 10 patents a year using 
New York attorneys. After hiring Pangea3, 
it can now afford to file 30 patents annually. 
And then there’s the industrial-products 
company that last year sought document-
review support in a product-liability case 
with 4.5 million pages of files. Hiring a U.S. 
firm for that task would have bankrupted 
the company, Kamlani says. Pangea3 did 
the job for less than $500,000. “If we can 
keep a company alive by allowing them to 
do a document review in India that they 
otherwise could not afford, then we have 
preserved U.S. jobs,” says Kamlani.

The eldest of three sons, Kamlani inher-
ited his entrepreneurial spirit from his dad, 
Sham, who immigrated to Miami from Bom-
bay in 1967 “with nothing,” says Kamlani.  
Sham started a business importing exotic 
birds, and went on to successful ventures 
in real estate and the garment industry. He 
and his wife, Kavita, recently opened an In-
dian restaurant in South Beach.

Kamlani received his B.A. in econom-
ics and public policy from Duke University 
in 1991. After earning his J.D. at Penn, he 
joined Coopers & Lybrand, where, says for-
mer boss Herman Schneider ’64, “Anytime 
we had a tough problem, he got the assign-
ment.” Kamlani pursued his LL.M. at NYU, 
which he praised for its “practical and busi-
ness-oriented focus.” A year after finishing 
his LL.M. in international tax law at NYU, 
Kamlani joined OfficeTiger.

Always confident making decisions—he 
proposed to his wife after six months of dat-
ing and they now have three young chil-
dren—Kamlani moved to India in 2005 to 
open the Mumbai office. He now spends his 
time mentoring and supervising his Indian 
attorneys. “We’re committed to being here 
for as long as it takes for Pangea3 to run it-
self,” Kamlani says. “Ultimately, we want 
this company to be viewed as the Cravath 
of legal outsourcing.” Jennifer Frey

halfway around the world Pangea3's 
Mumbai offices. With modern technol-
ogy, says Kamlani, left, a lawyer in India 
can work closely with any in-house 
counsel or law firm in the United States.
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Food for Thought on a Tuscan Fourth of July 

A casual conversation between Martin 
Lipton ’55, chairman of the NYU board 
of trustees, and Erin Delaney ’07, edi-
tor-in-chief of the 2006-07 NYU Law Re-
view, led to the revival of the publication's 
alumni organization, which kicked off on 
April 4 with a cocktail party. Event co-
chairs Evan Chesler ’75, presiding partner 

at Cravath, Swaine & Moore, and Herb  
Wachtell ’54, partner at Wachtell, Lipton, 
Rosen & Katz, lent their influence to the 
organization, which will have program-
matic goals such as connecting students 
researching notes topics with an impres-
sive base of Review alumni who can offer 
resources and networking opportunities.

Law Review Alumni Compare Notes

 Delaney  President John Sexton, left, and Lipton

 R
ather than “just talking about” 
 the Law School’s centers and institutes 
at meetings of the board of trustees,  

Rita Hauser ’59 wanted to show her fel-
low trustees the exciting work being done. 
So during the first week of July she and 
Richard Pildes, Sudler Family Professor of 
Constitutional Law, convened “Democracy 
and Cultural Difference in the Age of 
Terrorism,” a multicultural conference for 
board members and their guests at Villa La 
Pietra in Florence, Italy.

In addition to Pildes, Law School fac-
ulty who took part in the three-day event 
included Professors David Golove, Moshe 
Halbertal, Stephen Holmes, Samuel Issa-
charoff and Jeremy Waldron. Some former 

Hauser Global Visiting Professors par-
ticipated as well: “I’m a proponent of the 
comparative perspective and approach to 
global issues, which is why I asked Rami 
Khouri, a Palestinian, and Avishai Margalit, 
an Israeli, to share their perspectives on the 
Middle East,” says Hauser.

“One of the most urgent issues of our 
time is how democratic societies should ad-
dress issues of strong differences, whether 
those differences are religious, racial, lin-
guistic, tribal or cultural,” said Pildes, de-
scribing the panels’ themes. “One crucial 
area is the design of democratic institu-
tions themselves: Should they take account 
of group differences, and if so, how? Public 
policy is another area: How much should  

 Hauser

 Pildes  Margalit

democracies seek to accommodate the dif-
ferent language, cultural, educational and 
religious claims of their members?”

There was something fitting about 
wrestling with these questions in Italy 
while also celebrating America’s Inde-
pendence Day at a traditional barbecue. 

Rita Hauser and Richard Pildes convene a multicultural conference in Florence, Italy.

 Khouri

 Rita and Gustave Hauser, center, and Cynthia Estlund, right, attended the July 4th barbecue.
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 I
f it hadn’t been for a kink in nyu 
School of Law’s financial-aid policies, 
Rachel Robbins ’76, general counsel to 
the New York Stock Exchange, might 

never have become a lawyer. In the early 
1970s, the Wellesley grad with a degree in 
French literature was working as a paralegal; 
her husband, Richard, was getting his law 
degree at NYU. When the school told him 
that he was at risk of losing his scholarship 
and loans because his spouse worked, the 
newlyweds were faced with a choice: sepa-
rate or have Rachel go to school, too. Rachel 
went to law school. “That’s how I became a 
lawyer,” Robbins says with a laugh, sitting in 
her sixth-floor office at the New York Stock 
Exchange. “I guess I’ve never been success-
ful at planning my life or my career. I always 
have responded to opportunities.”

Her more than 30-year career as a lawyer 
in the financial industry revolved around 
that philosophy. She’s always been open to 
any new challenge that comes her way. And, 
as the recipient of the NYU Law Women’s 
second annual Alumna of the Year Award, 
that is the advice she most wants to impart 
to the students at her alma mater. “I want to 
encourage people that change is good,” she 
says. “They need to stay open to opportuni-
ties, develop broad skill sets and look into 
different kinds of things.”

There’s no question that Robbins has 
followed her own career advice. In 2001, 
after 25 years at Milbank, Tweed, Hadley 
& McCoy and JPMorgan, where she had 
served as general counsel, she decided to 
retire when JPMorgan merged with Chase. 
But Robbins never intended to play golf 
and bridge. Instead, she helped found an 
international consulting firm, Blaqwell; 

joined Citigroup International as general 
counsel, and served as a strategic adviser 
for Axiom Legal Solutions, a legal-services 
firm with a unique twist that allows law-
yers to work for corporate clients on a flex-
ible schedule. “I’ve learned that you never 
say never,” she says. “Here I am, back at 
the epicenter of Wall Street.”

She arrived in the hallowed halls of the 
New York Stock Exchange last November 

(shares of NYSE rose 5.5 
percent the day her hiring 
was announced). It’s a crit-
ical time for the exchange 
as it enters into a new era of 
global consolidation, takes 
on the challenges of be-
ing a private company and  
adjusts to ever-changing 
technology. One of her first 
accomplishments in the job: 
ensuring that the $10 billion 
merger of the NYSE and 
Euronext, the largest Euro-
pean stock exchange, went 
smoothly last spring. With 
her wealth of international 
management experience 
in the financial industry, 
Robbins, who heads a staff 
of 160, is perfectly suited to 
handle the task. “Rachel is 
one of the best managers 
I’ve ever worked with,” says 
Debra Stone, a freelance 
consultant who worked for  
Robbins at JPMorgan. Cit-
ing Robbins’s legal talent, 
her understanding of doing 
business in different cul-
tures and her dedication to 
the professional growth of 
her employees, Stone says 
Robbins “set standards for focusing on 
the quality, efficiency and dedication of 
people to their work and not just putting 
in face time.” 

A case in point: Back before it was ac-
ceptable in the financial industry, Robbins 
allowed Stone, after the birth of her first 

child, to go on a flexible work schedule 
without going off the career track. “She al-
ways was an excellent role model for those 
of us in the profession who are trying to bal-
ance career and family,” says Stone.

It’s not surprising that Robbins approved 
of such a move. One of her concerns is the 
growing number of women in their 30s who 
are leaving law because they can’t man-
age both a career and a satisfying family 

life. “This is deeply troubling to me,” says  
Robbins, who blames the billable-hours-
based legal mindset. “If you can solve a cli-
ent’s problem in 15 minutes, you’re just not 
profitable for the firm. That’s a disadvantage 
for women.” She urges women to consider 
the path she followed and serve as in-house 
counsel. “One of the benefits to being in-
house is that you’re encouraged to come up 
with an effective solution quickly,” she says. 

“You have to make legal judgments that have 
a real impact on the business world. It’s a 
more pragmatic approach.”

Robbins’s choices have allowed her to 
raise two sons—now in their 20s—and 
maintain a full life. She sits on the board of 
the NYU School of Law, goes to the theater 
and travels overseas with her husband. Her 
secret? “You have to choose what to focus 
on and learn to be good at delegating,” she 
says. That, and embracing opportunities 
that come along, just as she did 30-some-
odd years ago, when she took the plunge 
and applied to NYU. Dody Tsiantar

Taking Stock of the Law
Rachel Robbins: Law Women’s Alumna of the Year

 Rachel Robbins’s favoRite eleanoR Roosevelt quote:

“A woman is like a teabag. You don’t know 
how strong she is until she is in hot water.”
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immigration courts or appeals boards, 
making asylum “an area where we see 
checks and balances working in our sys-
tem,” she said. F. Franklin Amanat, an as-
sistant U.S. attorney in the Eastern District 
of New York, whose jurisdiction includes 
JFK International Airport, agreed, saying 
that although legitimate asylum-seekers 
are at times turned away, those instances 
are few in number.

Others strongly debated that point. Judy 
Rabinovitz ’85, senior staff counsel for the 
ACLU’s Immigrants’ Rights Project, coun-

tered that since 1996, when 
the overhaul of immigration 
laws began allowing expe-
dited removal procedures to 
be held at borders rather than 
in courts, low-level officers 
have had an authority dis-
proportionate to their train-
ing to weigh asylum. This and 
other procedures that would 
be prohibited in law enforce-
ment create an inherent 
unfairness in how refugees 
are treated, she said. For in-
stance, she cites the fact that 

some asylum-seekers have been held in de-
tention for years before seeing a courtroom. 
And then, they may even appear before im-
migration judges in shackles.

Abigail Price (LL.M. ’89), who is a global 
technical adviser for the prevention of ex-
ploitation and abuse at the International 
Rescue Committee, described how a mother 
and daughter from Sierra Leone—raped, 
enslaved and tortured in their home—en-
dured a grueling wait at the border because 
they, under duress, housed local rebels. 

Asylum: Views from Both Sides of the Fence
Law alumni debate the efficacy and humaneness of tougher post-9/11 U.S. immigration laws. 

 T
aking a hard line on illegal 
immigration, a Republican-led Con-
gress authorized the construction of 

a 700-mile-long fence between Arizona 
and Mexico last September. Six weeks later, 
moderator Nancy Morawetz ’81, professor 
of clinical law, asked those gathered at the 
Law Alumni Association’s annual lecture, 

“Immigration: Do Good Fences Actually 
Make Good Neighbors?” to consider the 
intangible barriers between the United 
States and those who want to live here. 

“We’re going to look beyond the literal fence  

at the border to the broader set of real and 
metaphorical fences that make up our 
immigration law,” she said.

After 9/11, rules on immigration be-
came stricter, particularly affecting refu-
gees seeking asylum. Around 80 refugees 
are granted asylum daily, according to sta-
tistics from U.S. Citizenship and Immigra-
tion Services cited by Patricia Buchanan, 
chief of the immigration unit in the U.S. 
Attorney’s Office for the Southern District 
of New York. Those rejected can go before 

 Doris Ling-Cohan ’79, Richard Tolchin ’55 and Dean Richard Revesz

Their actions were initially categorized as 
providing material support to terrorists. 
Describing a central paradox of post-9/11  
immigration law, she said, “This is a situ-
ation where the application of reasonable 
laws keeps out those who need it most.” 
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Joseph McLaughlin (LL.M. ’64) of the U.S. 
Court of Appeals for the Second Circuit is 
the 2006 recipient of Fordham Law School’s 
Fordham-Stein Prize. 

Peter Schuck (LL.M. ’66) has published  
Targeting in Social Programs: Avoiding Bad 
Bets, Removing Bad Apples (Brookings Insti-
tution Press).

Judith Saffer ’67 was named president of 
the American Intellectual Property Law 
Association.

Jonathan Lippman ’68 has been appointed 
presiding justice of the Appellate Division 
of the NY State Supreme Court’s First Judi-
cial Department.

Marc Turtletaub ’70 won the 2007 Darryl 
F. Zanuck Producer of the Year Award from 
the Producers Guild of America, and his 
film, Little Miss Sunshine, won Best Feature 
Film at the Independent Spirit Awards and 
two Academy Awards.

Hussein Hamid Hassan (M.C.J. ’71) was 
singled out by the Economist as the “world’s 
biggest figure in fatwas for Islamic finance.” 
He is a Muslim legal expert who decides 
what gets “the Islamic seal of approval.” 

Susan Serota ’71 chairs the American Bar 
Association’s Tax Section.

Raymond Kelly (LL.M. ’74), NYPD commis-
sioner, was inducted into the French Legion 
of Honor, presented by then-French Interior 
Minister Nicolas Sarkozy.

James Goodfellow (LL.M. ’75) is the new 
chairman and cochief executive officer of 
Fiduciary Trust Company International.  

Rachel Gordon ’76 has been appointed  
director of the New York City Region of the 
NYS Department of Parks, Recreation and 
Historic Preservation. She oversees the 
city’s six state parks.

Willy Gaa (LL.M. ’85) is now the ambassa-
dor of the Republic of the Philippines to the 
United States. 

Dani Kuzniecky (M.C.J. ’86), the general 
comptroller of the Panama Canal Authority, 
has been appointed chairman of the board 
of directors.

Peggy Sheahan Knee (LL.M. ’87) has been 
serving as president-elect of the NJ State 
Bar Association since May 2007. She will 
serve as president beginning in 2008.

Shawn Maher ’87 has become the staff  
director and chief counsel to the Senate 
Banking Committee. 

Frank Borchert ’88 is general counsel of the 
U.S. Small Business Administration.

Diane Di Ianni ’88 was appointed to the 
Massachusetts Board of Bar Overseers by 
the State Supreme Judicial Court.

Ray Lohier ’91 has been promoted to depu-
ty chief of the Securities and Commodities 
Unit by U.S. Attorney Michael Garcia for 
the Southern District of New York. Lohier 
was previously chief of the Narcotics Unit.

Samuel Buell ’92 was a recipient of the 
2006 Attorney General’s Award for Excep-
tional Service. He is a former assistant U.S. 
attorney who prosecuted the Enron case.

Jessica Rosenworcel ’97 has become senior 
legal counsel to the Senate Committee on 
Commerce, Science and Transportation. 

Christina Sanford ’00, a special assistant 
at the U.S. Department of State, received 
the 2006 Call to Service Medal, which rec-
ognizes significant achievements in public 
service by federal employees. 

Applause, Applause: Notable Alumni Career Highlights

BLAPA Spring Dinner

1  BLAPA’s 2007 distinguished service honorees Tracy Rich ’77, left, Phyllis 
Wan ’91 and Roberto Velez ’89, 2  Vijay Vaitheeswaran and BLAPA Board 
President Michelle Meertens ’98, 3 Malika Hinkson ’99 and Veronica 
Moo ’04, 4 Hakeem Jeffries ’97, Edward Rodriguez ’97, Velez and 
Raymond Lohier ’91, 5 Rafiq Kalam Id-din II ’00, Marc Mitchell ’02 and 
Kiisha Morrow, diversity manager at Cravath, Swaine & Moore,  
6  Ofelia Ortiz, Fernando Ortiz ’84 and AnBryce scholar Monique 
Robinson ’10,  7 Alexis Hoag ’08, Rodriguez and Natalie Gomez-Velez ’89

1

2 3

4

5 6
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Making the Grade

LL.M. degree recipients and friends Rayan Hou-
drouge, left, from Lebanon, and Omer Granit, from 
Israel, epitomized hope for peace in the Middle East 
when together they gave the graduate students’ 
convocation address at Madison Square Garden.

Convocation | 144 
Ben Gauntlett carves a path for others | 146 

Katrina James gives a helping hand | 147
Craig Winters: from writer to D.A.? | 148  

Commencement | 146
Hooding Album | 149 
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making the grademaking the grade

 O     
nly 10 years out of law school  
himself, Newark Mayor Cory Booker 
was in a prime position to reach the 
graduating students during his key-

note address to the Class of 2007. 
In 1999, when he was a Newark city coun-

cilman, Booker met Ms. Jones, a resident of 
the crack-ridden and violent Brick Towers 
housing project, who said to him, “You need 
to understand that the world you see around 
you reflects what’s inside.” Booker pitched a 
tent in the middle of the project and staged 
a 10-day hunger strike to draw media atten-
tion to the flagrant drug dealing that had 
paralyzed the community. He remained a 
resident of the Towers until 2006. The tactic 
so successfully drove dealers away that he 
moved temporarily into a motor home on 
one of Newark’s most dangerous street cor-
ners the following year. 

Immediately after losing Newark’s 2002 
mayoral race, Booker vowed to run again 
and won by a landslide in 2006. Much to the 
chagrin of his security detail, he proved his 
housing choices weren’t a campaign stunt 
by renting an unassuming rowhouse apart-
ment in the crime-filled south section of 
town, where he continues to reside. 

Since Booker took office as mayor a year 
ago, he’s instituted the Central Narcotics Di-
vision, a new police unit designed to combat 
violent and drug crimes; holds monthly of-
fice hours for citizens, and offers incentives 
for city agencies to hire Newark residents.

In the end, Booker reiterated the simple 
advice his grandfather gave to him on his 
law school graduation day. “Stand tall,” he 
said, bringing the cheering members of the 
audience to their feet. 

bridging the gap
Growing up in the poor East New York sec-
tion of Brooklyn, Damaris Hernandez, the 
J.D. student speaker, excelled thanks to 
the support of her family and teachers. She 
graduated magna cum laude from Harvard, 
and, as the first in her family to pursue a 
graduate degree, earned a coveted AnBryce 
scholarship to attend the Law School.

While a second-year law student, Dam-
aris and classmate Carlos Siso ’07 co-
founded TruePotential, a groundbreaking 
LSAT preparation program that provides 
low-income prospective law students with 
practice tests, help with their statements 
and abundant moral support. While coach-

ing and inspiring TruePotential recipients 
such as Rosanna Platzer and AnBryce 
Scholar Helam Gebremariam, who are now 
1Ls at the Law School, Hernandez juggled 
her part-time job as a law clerk, coursework, 
a social life, editorial duties for the Review 
of Law & Social Change, and the responsi-
bility of chairing the Latino Law Student 
Association’s admissions board. 

“Damaris is the personification of what 
I’m trying to achieve,” Gebremariam said. 
Without TruePotential, she added, she would 
not have had a shot at a top law school. 

“I’ve had the opportunity to experience 
a privileged borderland between two cul-
tures,” Damaris said in her address, “that 
of the poor, inner-city, Spanish-speak-
ing, Puerto Rican daughter” and that of 
the soon-to-be elite law school graduate, 
prestigious law firm associate (at Cravath, 
Swaine & Moore) and cofounder of a non-
profit organization. “In my sal si puede, get-
out-if-you-can neighborhood, the closest I 
ever thought I’d be to three stripes were the 
ones on my Adidas,” Damaris said, point-
ing to the black stripes on the sleeves of her 
gown. “I have evolved from the Nuyorican 
to the NYU-Rican,” she marveled.

“Go Out in the World and Stand Tall”

�Granit and Houdrouge, top; clockwise from right: Cory Booker; 
Law School board chairman Lester Pollack ’57 accepts a $210,000 
class gift from Jason Washington and Moshe Orlin; Hernandez. 

Convocation
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finding common ground
Rayan Houdrouge and Omer Granit stood 
on the stage of the Theater at Madison 
Square Garden together, taking turns tell-
ing a story about Mideast relations. The 
unlikely duo—Omer is Israeli, and Rayan 
Lebanese—described how they met as 
war raged between their homelands and 
how they forged a bond of friendship  
that is, in their words, as strong as one  
between brothers.

Days before each traveled to New York to 
begin the LL.M. program in corporate law, 
the 2006 war between Israel and Lebanon 
erupted after Hezbollah forces crossed into 
northern Israel, kidnapping two soldiers 
and killing three others. The Israeli Defense 
Force (IDF) responded in part by bombing 
a number of Lebanese targets.

Omer, who is still an officer in the IDF, 
was called into service two days after ar-
riving (but was excused from duty to stay 
in school). He learned that a friend in his 
brigade had been killed. Rayan kept up with 
the terrible events in his home village of 
Qana, a target of IDF air strikes, on CNN. 

Though angry and frustrated about the 
war, the two did not allow politics to domi-
nate their conversations with fellow stu-
dents. However, Rayan said in their shared 
speech (transcribed at right), they initially 
tried to keep their opinions to themselves. 

Maintaining their silence quickly 
proved impossible. In September 2006, a 
heated debate held by the Center on Law 
and Security between counterterrorism ex-
pert Michael Sheehan, Lebanese journalist 
Hala Jaber and former Hauser Global Law 
Professor Sami Zubaida about Hezbollah 
forced the issue into the open. Afterward, 
Omer and Rayan continued talking; they 
commiserated about their anguish as well 
as their hope for a peaceful future in the 
Middle East. “The crucial thing was shar-
ing our experiences and our vision,” said 
Rayan. “This was the only way we would 
be able to find common ground.”

A soccer field by the Hudson River was 
where Rayan and Omer could let off steam 
and get to know each other. “In the begin-
ning, we made sure to talk about unim-
portant things,” said Rayan. “We talked 
about playing soccer,  scoring points—and 
about the passes that Omer didn’t give me.” 
Omer’s alleged ball-hogging seems to have 
paid off, however, as their team won the in-
tramural league championship. 

The two graduates relish their bond. 
“Once you realize that there are people be-
yond the TV screens who like to play sports 
and go out,” Omer said, “you say to yourself, 

‘They’re not so different.’” 

Omer: Rayan Houdrouge is my friend. 
He was born in Senegal and his father is 
a Shia Muslim Lebanese. He is from the 
southern Lebanese village of Qana that is 
tragically known for bombings in 1996 and 
2006 that together killed 130 civilians.

My name is Omer Granit. I am an Is-
raeli who served with the Israeli Defense 
Forces in southern Lebanon. I have lost 
many of my friends in conflicts between 
Israel, Lebanon and Palestine.

Rayan and I are both graduating from 
the NYU School of Law LL.M. Program. Be-
fore this year we didn’t know each other. 
We arrived at NYU last summer in the 
middle of the war between our respec-
tive countries. At that time, we were angry, 
frustrated and hopeless.

Rayan: Because of these strong feelings 
we took a somewhat defensive position and 
attitude when we arrived at NYU. We said 
to ourselves: “Enjoy the stay, improve your 
legal knowledge and try to take the most 
advantage of this experience. But keep your 
views for yourself; don’t share your opin-
ions with others because you will waste 
your time; they won’t understand you.”

However, here at NYU, Omer and I 
have learned that we were totally wrong. 
In fact, during this year we have had the 
opportunity to truly express and discuss 
our ideas and perspectives with other 
people, even the least expected ones.

We deeply believe that all of the stu-
dents of the LL.M. Program have learned 
during this year that NYU is an extraor-
dinary community that is based on the 
diversity of opinions of its students and 
professors. Now we know that NYU is a 
community we belong to not because we 
share a common and uniform vision but 
because of the quality and uniqueness of 
our own visions. At NYU we are all togeth-
er because we are all different.

Omer: The NYU experience is about 
possibilities. At NYU the world is in the 
hallways, it’s in the classrooms, it’s in the 
library, it is there for you to know, to dis-
cuss, to discover, to understand.

The NYU experience is the opportu-
nity to attend a class on Islamic law with 
an Iranian teacher. The NYU experience is 
the opportunity to play on a soccer team 
with Brazilians, Germans, Japanese and 
Senegalese. The NYU experience is the 
opportunity to hear Henry Kissinger talk-
ing about transatlantic relations and Al 

Gore talking about the environment. The 
NYU experience is also the opportunity 
to go to the Fall Ball and have a drink with 
American J.D.s and debate burning issues.

Of course, these are only a few exam-
ples. However, they show what makes the 
NYU experience an extraordinary journey; 
it represents a unique chance to discover 
the other, to speak with him, to share with 
him and to start to better understand him. 
The NYU experience constitutes a fantas-
tic tool to expose us to different opinions, 
ideas and perspectives. It presents us with 
this challenge to discover the other on a 
somewhat “neutral” ground, which allows 
us to free our minds, and the rest follows.

Rayan: During this year we have had 
to defend our positions, to argue and con-
front. And we believe that thanks to this 
confrontation, we now know more about 
ourselves, our qualities and our limits. 

This year at NYU has been truly about 
building character, personality and friend-
ships. It has helped us to enhance our 
goals and encouraged us to take respon-
sibility. This year was a great legal experi-
ence; but it was also, and perhaps more 
importantly, a socially and politically 
stimulating experience.

We have met many people from all 
over the world and we have seen many dif-
ferences among us. But at the same time 
we think that today we view ourselves less 
as citizens of a certain country and more 
just as humans with common fears, needs 
and objectives. 

Now we are in a better position to un-
derstand the approaches and reasoning of 
people with other backgrounds and cul-
tures. And this is why today we are better 
legal professionals. 

As to the conflict involving our coun-
tries and Palestine, I must admit that 
Omer and I still disagree on a lot of points. 
But now we strongly feel that the crucial 
thing is sharing our respective experienc-
es and visions, because it is only through 
this that we will be able to find common 
ground for solutions. 

I won’t lie: We are still angry and we 
won’t forget what happened to my village. 
We won’t forget what happened to Omer’s 
friends; we won’t forget all the Israelis, 
Lebanese and Palestinians who died in 
the conflicts. But today we have hope, be-
cause today we believe a discussion with 
the other is possible.

“At NYU, the World Is in the Hallways”

For the first time in its 173-year history, the Law School had two graduate student speakers 
at convocation, delivering their speech together. Omer Granit and Rayan Houdrouge were 
graduated with LL.M.s in corporate law. Granit is an associate at White & Case in New York, 
and Houdrouge will soon be an associate at Lenz & Staehelin in Switzerland. Below is an 
edited transcript of their speech.
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Commencement

 H
auser scholar ben gauntlett 
rarely cracked open a textbook in 
high school. The six-foot-tall Aussie 

was a jock all the way, playing cricket, rugby 
and athletics—the down-under equiva-
lent to track and field. In 1995, his sporting 
days came to an abrupt end when he suf-
fered a broken neck during a rugby match 
in his hometown of Perth, leaving him a 
quadriplegic with limited movement in his 
arms, hands and upper body. Recovering 
in the hospital, Gauntlett set aside darker 
thoughts: “You think you’re badly off, then 
you see someone on a ventilator, or a guy 
who gets just one visitor a year,” he recalls. 

“You realize how lucky you truly are.” 
But determination, not luck, drove 

Gauntlett’s future successes. Turning to 
academics, he finished two years of school 
in one. He entered the University of West-
ern Australia initially to study medicine, 
but switched to law because “law is more 
dependent on intellect than physicality,” 

he says. Traveling with his prize-winning 
moot court team gave him the confidence 
to undertake arduous trips abroad. Gradu-
ating in 2002 with dual bachelor’s—law and 
commerce—he went to Oxford on a Rhodes 
Scholarship, then on to NYU for his LL.M. 
in trade regulation.

He lives alone, cooks for himself and 
pushes his nonmotorized wheelchair. He’s 
assigned a notetaker, and friends help him 
navigate the streets in a pinch, although he 
was homebound after snowstorms: “It’s too 
bad your mates don’t have a spare bulldozer 
on them to help you out in the snow.”

Gauntlett is helping write a brochure 
for NYU law students with disabilities. “It’s  
one of those evolving things where people 
with disabilities stand on the shoulders of 
others,” he says. “The next person will have 
it easier.” He will return to Oxford to fin-
ish his doctorate in competition law, with 
an eye toward practicing law back in his  
native Australia. 

Ben Gauntlett

prOfIles

“In recognition of his outstanding 
professional achievements, his 

profound civic and philanthropic 
legacy, and his unwavering 

devotion to this institution…”

Dean Richard Revesz introducing  
Lester Pollack ’57, chair of the board  

of trustees of the NYU School of Law, who  
was presented the Albert Gallatin Medal  

by President John Sexton
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 K
atrina james has worn many  
hats—even a baker’s cap. James, who 
learned pastry-making as an under-

grad at Cornell, is bi-racial, black and white; 
and bi-national, born in England. When it 
comes to trying on careers, she embraces 
the Sturm und Drang with aplomb.

In college she had visions of being a pub-
lic defender, but after interning at a child 
welfare agency in Harlem, James realized 
that her clients needed counseling more 
than reduced sentences. Putting law school 
on hold, she earned an M.S.W. at NYU.

Later feeling burned out by social work, 
James went into admissions and recruiting, 
first at Fordham and then at NYU’s Wagner 
Graduate School of Public Service, and 
noticed a pattern: Candidates from disad-
vantaged backgrounds—regardless of am-
bition—often didn’t have the requisite qual-
ifications. Rejecting one such student, she 
recalls: “I was heartbroken because I knew 
he could be a great practitioner.” She, too, 

could have missed opportunities if not for 
the rigorous British schooling that placed 
her in accelerated classes. The comparison 
made James realize that her original plan, 
law school, would better equip her to offset 
these imbalances in our society. 

James began at NYU thinking that “the 
next Brown v. Board of Education is coming, 
and I want to be a part of it.” She’s active 
in the Black Allied Law Students Associa-
tion and the Coalition for Legal Recruiting, 
which promotes faculty diversity.

Next she’ll work in Manhattan as an as-
sociate at Clifford, Chance, a firm she chose 
for its securities litigation work, and volun-
teer as an admissions officer at TruePoten-
tial, the LSAT prep course for low-income 
students started at the Law School: “I might 
not use all of the nonprofit skills that I have 
right away, but I’ll be prepared for the day 
when I move on to do other things…what-
ever I decide to do.”

We’ll add more pegs to the hat rack. 

Katrina James

“We are always asked to identify 
ourselves as belonging to a 

category—male/female, straight/
gay, Caucasian/African American/

Asian/Hispanic. What would 
happen if we were all to simply 
identify as human beings first?”

Rahim Moloo (LL.M.)
Graduate Student Speaker

“Esteemed for your fortitude, wisdom 
and energy in fighting crime and 
corruption, you have earned the 

profound and enduring gratitude of 
your fellow citizens of the world.”

President John Sexton introducing Spanish 
Magistrate Baltasar Garzón Real, senior fellow 

at the Center on Law and Security, who was 
presented an honorary Doctor of Laws.

making the grade
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 T
he discovery of an incriminating 
email changed the course of Craig 
Winters’s legal career.

Probing potential abuses in the insur-
ance industry for then-New York State At-
torney General Eliot Spitzer, Winters, a 
summer intern, came across the smoking 
gun: an email from an employee of insur-
ance broker Marsh & McLennan providing 
evidence of bid-rigging. That eventually 
led Spitzer to file a civil complaint against 
Marsh in October 2004, and to clean up the 
insurance industry. It also gave Winters a 
jumpstart on another career: writing.

That winter break he started work on a 
book, tentatively titled The Spitzer Effect, 
which would examine the AG’s impact on 
the mutual-fund and insurance industries. 
Winters, whose interest is market regula-
tion, assisted in Spitzer’s earlier investi-
gation into the mutual-fund business. In 
February 2005, he received an initial book 
offer that was too low to pay his credit card 

debt. Financially strapped—he juggled ac-
ademic jobs and house-sat while working 
for Spitzer—Winters believed in his book 
enough to aggressively court a top literary 
agent, and, by September, he had signed a 
handsome two-book deal (the second book 
deals with the impact of excessive execu-
tive compensation) with Knopf. Winters 
took off that fall semester to research the 
book (due out by January 2008), but was 
never far from campus. His bylines contin-
ued to appear in the Law School’s student 
newspaper, the Commentator.

In September, he and his girlfriend, Katie 
Roberson-Young ’06, plan to move to Miami, 
where he’ll take a year to finish his books 
before looking for work as an assistant dis-
trict attorney. Although Winters’s long-term 
career plans are to investigate and prose-
cute white-collar crime as a D.A., he will 
keep his pencils sharp—just in case: “Writ-
ing is as fulfilling [as law] and allows me to 
enter and exit the legal profession.” 

Craig Winters

The Empire State Building shimmered 
in violet on commencement eve.

President John Sexton awarded 
an honorary doctorate of fine arts 

to Wynton Marsalis, who was 
accompanied to the podium by Law 

School Trustee Anthony Welters ’77. 
 Bottom, Caroline Cincotta carried 

the School of Law banner into  
Washington Square Park.
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Convocation Kudos
 Proud relations and scholarship donors celebrate with graduates of the Class of 2007 and  
 share in the joy and honor of attaining degrees from New York University School of Law.
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Who’s Who

1.  Jean Arakawa  
with his wife, Renata 
Arakawa (LL.M. ’06)

2.  Edward Britan  
with his uncle  
Alan Fuchsberg ’79

3.  Geoffrey Butler  
with his uncle  
Terry Novetsky ’84

4.  Joseph Cipolla with 
his father-in-law, 
Robert Toan ’68 
(LL.M. ’77)

5.  Seth Endo  
with his sister  
Corey Endo ’02

6.  David Farkas  
with his sister  
Sandra Mendell ’04

7.  David Firestone  
with his brother  
Michael Firestone ’03

8.  Chanie Fortgang  
with her father,  
Chaim Fortgang ’71

9.  Alexander Goldenberg 
with his cousin 
Rosalind Fuchsberg 
Kaufman ’77

10.  Ian Greber-Raines  
with his brother  
Blair Greber-
Raines ’02

11.  Alexis Greenberg  
with her father,  
Melvin Greenberg ’71

12.  Laura Greenberg  
with her father, 
Richie Greenberg 
(LL.M. ’82)

13.  Daniel Warren 
Hudson  
with his father,  
Robert Hudson  
(LL.M. ’72)

14.  Emily Huters  
with her aunt Diane 
Yu, NYU Chief of 
Staff and Deputy 
to the President

15.  Andere Indacochea  
with her father, 
Ricardo Indacochea 
(LL.M. ’76), and 
brother Alonso 
Indacochea  
(LL.M. ’06)

16.  Suthatip Jullamon  
with her brother  
Kanok Jullamon  
(LL.M. ’04) 

17.  Andrew Lopez  
with his sister  
Laura Lopez ’95

18.  Shamiso Mbizvo  
with her guardian 
William Wetzel ’66

19.  Michael McGovern  
with his brother  
John McGovern ’93

20.  Knox McIlwain  
with his father,  
John McIlwain ’69

21.  Linda Melendres 
with her brother 
A. Paul Melendres 
’99, and cousin 
Ryan Harrigan ’01

22.  Eric Brandon Moran  
with his stepfather,  
Law School Trustee 
Jay Furman ’71

23.  Alex Morgan  
with his father,  
Tom Morgan  
(LL.M. ’76)

24.  Rebecca Munoz  
with her father, 
Kenneth Munoz 

’75, and brother 
Michael Munoz ’03

25.  William Newman  
with his grandfather 
Leonard Newman ’43
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26.  Jonathan Rotenberg 
with his father,  
Joseph Rotenberg 

’74 (LL.M. ’79)

27.  David Rubinstein 
with his father, 
Aaron Rubinstein ’75

28.  Gregory 
Schwegmann 
with his brother 
Christopher 
Schwegmann ’01

29.  Michael Seaton  
with his wife,  
Christina Bost 
Seaton ’04

30.  Michele Steiner  
with her father,  
Bruce Steiner 
(LL.M. ’76)

31.  C. Philip Theil with 
his cousin Jacob 
Sasson ’06

32.  Guillaume Vitrich  
with his uncle 
Didier Malaquin 
(M.C.J. ’76)

33.  Carolyn Walther  
with her domestic 
partner, Christopher 
Murillo ’05

34.  Rachel Weinberg 
with her father,  
Melvin Weinberg ’72

35.  Michael Wiener with  
his mother, 
Geraldine Golomb 
Wiener ’85

36.  Ana Zampino  
with her father,  
John Zampino  
(LL.M. ’74)

Scholars and Donors

37.  Sullivan & Cromwell 
Public Interest 
Scholar Rose Cahn 
was hooded by Law 
School Trustee 
Kenneth Raisler ’76.

38.  Furman Academic 
Fellows (from back): 
Paul Monteleoni,  
Amanda Goodin, 
Christopher Bradley, 
Erin Delaney and 
Leslie Dubeck were 
hooded by Law 
School Trustee  
Jay Furman ’71.

39.  AnBryce Scholars: 
RaShelle Davis, 
Jason Washington, 
Damaris Hernandez 
and Rosa Neel were 
hooded by Law 
School Trustee 
Anthony Welters ’77  
and Beatrice 
Welters. 

40.  Deborah Rachel 
Linfield Fellow 
Shabnam Faruki  
was hooded by 
Jordan Linfield.

41.  Carroll and Milton  
Petrie Foundation 
Scholars: Vanessa 
Briceno, Adan 
Canizales, Brian 
Collins and Tricia 
Bushnell were 
hooded by founda-
tion Executive 
Director Nancy Laing 
(second from left).

 42.  Sinsheimer Public 
Service Scholar  
Ani Mason was 
hooded by Law 
School Trustee 
Warren Sinsheimer  
(LL.M. ’57).

Making the Grade photographs by Leo Sorel
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end since we are in the 
middle of a civil war. I 
never supported the 
war and I urged that 
on everybody, from 
the president down. I 
subscribe to the view 
that we should with-
draw combat troops 
from the major cities to 
just across the borders. 
The Sunni and Shia will 
have to fight it out and 
reach a political ac-
commodation. I don’t 
see any point to fur-
ther U.S. engagement. 
The underlying politi-
cal issues are not being 
addressed and we will 
have more casualties.

In 2001, your name 
was in the hopper for 
U.S. ambassador to the 
U.N. Do you ever won-
der how things might 
be different? I would 
have resigned over the 
Iraq war. We are the 
most powerful player 

in the U.N., and when something is important to our national inter-
ests, we have to get it by bringing along other nations. That means 
compromise. We shouldn’t just expect others to vote with us, which 
is what happened with the second resolution for the Iraq war. We 
were twisting arms and bribing nations and it didn’t work.

You and your husband are both very busy people. How do you spend 
your free time? We have two great loves. The first is hiking. In New 
York, we walk everywhere. The other is music. I am on the Lincoln 
Center board, and was on the N.Y. Philharmonic board for decades.

 
Who is harder to deal with, artists or politicians? The common de-
nominator is that they both have very large egos. My father taught 
me that when successful politicians look in the mirror, they say, 

“Me, me, me!” If you don’t believe in “me, me, me,” then you don’t 
have the juice to be a politician.

What is the best lesson you taught your own children? That every-
body slips on a banana peel sooner or later. How you get up, brush 
off your behind and get on with things is the great test in life. Also, 
if you have offended anyone, apologize. You may find they’ll be 
there when you’ve slipped. 

Have you given that same advice to politicians? Yes. But politicians 
rarely apologize. 

An authority on international law, trustee Rita Hauser ’59 

endows the Hauser Global Law School Program with her 

husband, Gustave (LL.M. ’57). She championed the LL.M. 

program in Singapore, and convened faculty and trustees 

for a democracy and terrorism conference (see page 139) 

in July. This adviser to presidents and prime ministers 

spoke candidly with senior writer Graham Reed. 

A Chat with       Rita Hauser

You are a prominent  
New York Republican, 
as was your father. 
 He was very active in 
the party and close to 
Governors Dewey and 
Rockefeller. People ask 
me, “Why are you Re-
publican?” I tell them 
New York was different 
when I was coming of 
age. I am a Rockefeller 
Republican.

Did he encourage your 
interest in politics? He 
thought women should 
be schoolteachers. 

So, were you a rebel-
lious child? I wouldn’t 
call it rebellious, but I 
had a very strong per-
sonality. I still do. If 
there was something 
I wanted, I marshaled 
the arguments and 
proceeded to figure out 
how to get it. I never 
gave up—persistence!

How did you develop your international focus? My forte has always 
been languages. I studied Latin, French, German and Italian, and 
was particularly interested in the French Revolution. I didn’t know 
people had the power to change things like that. When I earned my 
law degree in the U.S., I went to France for a law degree in order to 
practice in both places. Most big law firms didn’t hire women, and 
if they did, they put us in estates and trusts. My friends Ruth Bader 
Ginsburg and Sandra Day O’Connor had similar experiences. I 
was even more peculiar because I wanted to do international work, 
which meant travel. I remember one senior fuddy-duddy at a major 
law firm telling me, “Women can’t travel alone.” I’m not talking 
about prehistoric times, either. 

Do you think that a cross-cultural legal education is essential for law 
students? We have a global economy, and lawyers represent corpo-
rations that are international in nature. We conceived of the Hauser 
Scholars Program to be a sort of Rhodes Scholarship for lawyers. 
International students, already experts in their fields, receive an 
LL.M., while our students are exposed to people from other sys-
tems. The faculty and students in the Singapore dual-degree pro-
gram come from places like India, China, Australia and Canada.

You served on the President’s Foreign Intelligence Advisory Board 
under Brent Scowcroft from 2001 to 2004. What do you think is a 
plausible outcome from our intervention in Iraq? I see no plausible 
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were you in the class of  
1958, 1963, 1968, 1973, 1978, 1983, 

1988, 1993, 1998 or 2003?

Whether you’re returning for your fifth, 10th, 
15th or even your 50th reunion this spring, the 
Law School community looks forward to 
welcoming you back to Washington Square. 
Reunion is an opportunity to relive favorite 
memories, renew friendships and reconnect 
with the intellectual excitement you felt as an 
NYU School of Law student. On Saturday, 
May 17, all returning alumni will be able to 
spend the morning at our thought-provoking 
academic panels featuring esteemed faculty 
and distinguished alumni, enjoy the annual 
alumni awards luncheon that follows, take a 
tour of the newer additions on campus, and 
cap it all off at an elegant and festive dinner 
dance with classmates. 

Look for your invitation in the mail. Please 
call (212) 998-6470 or send us an email at  
law.reunion@nyu.edu with any questions. 

make your mark
—

Students, faculty, alumni and visitors see our Wall of 
Honor every day as they enter Furman Hall. 

The Wall of Honor spotlights firms and companies for 
their extraordinary support of NYU School of Law. 
Each institution achieves a place on the Wall of Honor 
through collective participation in the Weinfeld 
Program, our premier donor-recognition group.

The following firms have shown outstanding support 
through the Weinfeld Program:

cahill gordon & reindel llp
cravath, swaine & moore llp

sullivan & cromwell llp
wachtell, lipton, rosen & katz

weil, gotshal & manges llp
willkie farr & gallagher llp

and the most recent addition to the Wall of Honor,
paul, weiss, rifkind, wharton & garrison llp

To find out how your firm can qualify to be listed 
among these leading supporters of the Law School, 
please contact Marsha Metrinko at (212) 998-6485 or 
marsha.metrinko@nyu.edu.
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Practice Makes Perfect: 
Clinical training gives students  
a professional edge.

The Family Guy: One professor 
insists that the legal system can  
better serve children. Nine  
experts debate his ideas.
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   Cool & Unusual Advocates
 Anthony Amsterdam and Bryan Stevenson reveal what compels them to devote their lives to saving the condemned.
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“From understanding contract principles to 
deciphering federal, state, and local codes 
and ordinances to negotiating with various 
parties, the skills I gained during my years 
at the NYU School of Law were invaluable 
in the business world.”

In 2005, Deborah Im ’04 took time off to pursue a dream:  
She opened a “cupcakery” in Berkeley, California, to rave 
reviews. When she sold the business to practice law again,  

she remembered the Law School with a generous donation. 

Our $400 million campaign was launched with another 
goal: to increase participation by 50 percent. Members  
of every class are doing their part to make this happen.

You should know that giving any amount counts.  
Meeting or surpassing our participation goal would  
be, well, icing on the cake.

Please call (212) 998-6061 or visit us at  
https://nyulaw.publishingconcepts.com/giving.




