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CIVIL OR CRIMINAL?

Is the statutory penalty civil OR criminal? (If criminal case → Constitutional protections)
**Ward TEST: 

1. Did the legislature expressly or impliedly indicate a preference for civil or criminal penalty?

2. If civil, is the purpose OR effect so punitive to negate the intention. 
a. Standard: ONLY clearest proof.

3. If criminal & D didn’t get constitutional protections, resulting penalty = unconstitutional

NOTE: **Presumption of constitutionality of State Law (federalism trumps)!!
Const rights:

1. Ex post facto (retroactive effect of criminal law)

2. Double jeopardy

3. 5A self-incrimination laws

4. 6A jury trial & right to counsel

Remedies:

1. 42 USC 1983: Private right of action to sue the gov’t

a. Declaratory relief

2. Exclusionary rule

Cases where the statutory penalty was CIVIL:

· Discharging hazardous waste into navigable waters (L.O. Ward 1980)

· Commitment of sex offenders...

· Under Sexually Dangerous Persons Act; wanted 5A self-incrim protection (Allen v. Illinois 1986)

· Commitment was called “treatment-oriented” by legislature

· After released from prison (Kansas v. Hendricks 1997)
· Located in the crim code, but called “civil” commitment by legislature
· Did not implicate goals of crim punishment: retribution (crim conviction was not a prerequisite); deterrence (mental illness = NO mens rea)

· The guy was free to go if he got better (BUT permanence would be ok!)

· Past the time prisoner would’ve been released from jail (US v. Comstock)
· Online sex offender registration: Alaska’s “Megan’s Law” (Smith v. Doe 2003)

· “Legitimate nonpunitive governmental objective”

· Conditions do NOT resemble incarceration/probation/supervised release
· Free to move: no restraint, no supervision

· No need to seek permission to grow a beard (though have to inform authorities)

· Civil contempt for failure to pay child support (led to prison) (Turner v. Rogers 2011)

· BUT D could NOT have been incarcerated if he was unable to pay child support

CRIMINAL statutory penalty (potentially)
· Concurrences/Dissents re: Alaska’s “Megan’s Law” (online sex offender registration) (Smith v. Doe 2003) (BUT Holding = CIVIL statute)
· Facts: some provisions located in the criminal code, past conviction was required, written notification of sex offender registration a condition of a guilty plea 

· “Shaming” punishment 

· Stevens Dissent TEST:***

1. Imposed on everyone who commits the offense


2. NOT imposed on anyone else


3. Severely impairs a person’s liberty
· Ginsburg Dissent: no provision permitting rehabilitation, no regard for future dangerousness & no way to shorten the sanction!; PLUS excessive in relation to nonpunitive purpose (quarterly reporting, even if no info changed)

· Fines for violating union strike injunction, in contempt of court (Int’l Union United Mine Workers of America v. Bagwell 1994)

· Conduct did NOT occur in court’s presence or affect ability to adjudicate; widespread, ongoing violations; violation of a complex injunction

· Fines were: very large, paid to the Commonwealth & imposed even though parties had settled!

· Private party in civil action filed motion for criminal contempt against abusive boyfriend when he violated order of protection (incarceration & $$ restitution) (Robertson v. U.S. ex rel. Watson 2010) 
· This is 5A double jeopardy!  see Dixon (Roberts Dissent, 4 Justices)

INCORPORATION

Rights that are not incorporated:

· 5A Grand Jury (Hurtado v. CA)

· 3A quartering of soldiers

· 7A civil trial by jury

· 10A powers not delegated are reserved to the States

Rights incorporated, “Greatest Hits”

· 2A (McDonald v. City of Chicago 2010)

· 6A Right to jury trial in criminal cases (Duncan v. LA 1968)

· 4A (and exclusionary rule) (Mapp v Ohio 1961)

Is the right incorporated? (i.e. Is the const. protection actionable against a State?)
· **TEST: Is the right asserted fundamental to the American system of justice? (Duncan 1968)

· Our justice system, not some foreign one (McDonald v. City of Chicago 2010)

· Thomas in McDonald: Uses privileges and immunities clause (conservatives think that “substantive due process” = oxymoron)

· Selective incorporation / ”Jot for Jot” (Harlan view)

· Black’s view of total incorporation not accepted

NEW FEDERALISM

· Interpretive analysis (statutory interpretation of state constitution) 

· Can ONLY happen where state constitution wording is DIFFERENT from federal! 

· Non-interpretive analysis (where the operative lang of the 2 constitutions is the SAME)

· Non-statutory interpretation = policy, justice & fundamental fairness
· Weaver dissent: need to have a reason to engage in non-interpretive analysis! 

· PJ Video: 4 part TEST for non-interpretive analysis in NY:***
· 1) preexisting statutory/common law at the time of adoption of state constitutional provision
· 2) history/tradition of state

· 3) identification of peculiar state/local concern
· 4) distinctive attitude of states’ citizenry

· In general, it’s good to come up with a compelling reason to deviate

· Ex: 2A really DOES mean different things historically in different states 

· Versus: right to counsel = uniform

· Use state constitutions to guarantee GREATER protections than the fed Constitution

· State constitutions cannot provide less protection than the Federal Constitution

· Supremacy Clause: CA’s Victim’s Bill of Rights tried to get rid of exclusionary rule 
· When conflict w/fed law, fed wins!
· Greenwood, VA v. Moore: New federalism does NOT affect federal const rights. 
· Would lead to varying applications across states (bad)
· Adequate independent grounds (AIG): if State court explicitly relies on state constitutional law to provide more protection than Fed. Constitution, then the State court’s decision is unreviewable by SCOTUS

· The State court had better be explicit, or SCOTUS will presume it’s relying on federal law AND review the case!!  (Michigan v. Long 1983)

· Justifications for New Federalism:

· Progressive State values

· States = labs for experimentation
· States are proud and want to outdo federal courts (bad)
RETROACTIVITY
*D can’t get the benefit of a new rule that helps, BUT any new rule against D is applied!*

· Pros:

· Give benefit of the new rule to the litigant
· Gives litigants incentives to seek new rules (moves jurisprudence forward)
· Assure that there is a concrete case or controversy underlying the new rule

· Cons:

· Lots of retrials! Undermines finalty AND very costly 

· Deters courts from promulgating new rules

· Reliance by govt agents (+ resulting suits from overturned law)
· Defendants in states with speedy direct review are punished (better to wait and get benefit of a new rule while their cases are pending)

· Neg. effects of Teague Test on collateral review

· Precludes fed courts from considering a vast range of issues: important check on constitutional violations!
· Limits the use of habeas (it’s more likely to fail) 

Retroactivity Test (“Teague Test”) **Use ONLY if AEDPA does NOT control OR if on direct review!!!**
1) New rules apply retroactively to D AND cases pending on direct review (Griffith) OR
2) New rules that originate on direct OR collateral review CANNOT be retroactive to cases on collateral review, EXCEPT when:
· Rule pertains to primary, private, individual conduct beyond the power of criminal lawmaking authority to proscribe (NOT crime b/c it’s constitutionally protected behavior) (impossibility exception)
· Procedural Rule can be retroactive if the likelihood of accurate conviction is seriously diminished (unfair trial) (accuracy exception)
· Harlan’s old version (not used): Rule requires observance of procedures “implicit in the concept of ordered liberty” (test borrowed from incorporation)
· **Note: The retroactivity issue is NOT jurisdictional and CANNOT be raised sua sponte (Collins v. Youngblood 1990).  Courts have used this to shoot down Ds who didn’t raise issue at trial.
· **Note: Johnson v. Texas 1993: under Teague, refused to consider making a new rule b/c the case was on habeas review (and not one of the exceptions)!!
· When the same question arose later, on direct review, the court rejected the claim on the merits, using the same reasoning from the habeas case!!
OLD Retroactivity Test (“The Linkletter” Test)

From Linkletter v. Walker 1965

- Examine/Balance:


1) Purpose of the new rule


2) State’s reliance on the old rule


3) Effect on administration of justice 

**No retroactivity for “clear breaks” with the past

The New Rule Test
- Not just applying settled precedent (Yates v. Aiken 1988)

- New Rule: Any rule over which reasonable minds can differ (Butler v. McKellar 1990)


- Brennan Dissent: Unduly limits habeas!  Any case with a dissent could be a new rule!
**If you want to get expansive retroactivity, claim “It’s not a new rule!”

Antiterrorism and Effective Death Penalty Act (AEDPA):

No habeas claim for a claim that was decided on the merits in state court is permitted UNLESS:


1) The state court ignored OR unreasonably applied “clearly established” federal law, 

as created by SCOTUS (misapplication of  SCOTUS law)
2) The state court made its decision based on an unreasonable determination of the facts in light of the evidence presented (unreasonable finding of facts)
· This statute basically codifies anti-retroactivity of new rules in habeas cases and CUTS OUT Teague exceptions. 

· **NOTE: AEDPA is ONLY applicable when the claim has already been decided on the merits in state court!!!

· Example of not considering on the merits: Ct denies motion with no explanation, motion not briefed or argued.

New Federalism in Retroactivity

· States can extend MORE retroactivity than required by federal law within their own state collateral attack proceedings (not federal habeas), EVEN THOUGH new rule is a new FEDERAL rule! (Danforth v. Minnesota)

· NYS: does NOT give the benefit of a new rule to similarly situated people on direct review! (SCOTUS did not decide this as a constitutional issue)
Detrimental New Rules

· Lockhart v. Fretwell (1993): detrimental changes in the law MUST be applied retroactively against petitioners on habeas review! 

· Justifications:

· State interest in finality
· Federal habeas petitioner has no interest in the finality of his judgment (not innocent)
· NO reliance on part of the petitioner

· Dissent: evenhanded approach to retroactivity. Habeas claims evaluated on the law as it stood at the time of trial

POLICE DISCRETION
· Sometimes police have TOO much discretion and SCOTUS doesn’t like that:
· Chicago v. Morales - loitering statute void for vagueness
· Police and prosecution have lots o’ discretion

· REASONS why police might not arrest when they are able to:

· Overburdened judicial system

· Overburdened police

· Courts and prosecutors will not proceed very far in processing certain kinds of cases

· Community care-taking function (maintain good relations with the community)

· Complete enforcement could lead to public backlash and violence

· Want to focus on more serious crimes

· Costs time and money to make arrests

· Need police on the streets to maintain order--don’t want to take them off the streets to deal with stupid arrests

Fourth Amendment Basics

“The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures shall not be violated, and no Warrants shall issue, but upon probable cause supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”

· **Reasonableness and Warrants Clause**

· SCOTUS reads it backwards; warrants clause comes first. 

· “Special needs” = SCOTUS says reasonableness clause is predominant

· **Search presumed to be unreasonable UNLESS done pursuant to a warrant 

· If exception, ONLY the reasonableness requirement must be satisfied

· ProbC required for searches (usually)

· In text of 4A, ProbC seems to only attach to warrant, but now we attach it even where no warrant (but there are exceptions)

· WHO are “the people”? 

· U.S. Verdugo-Urquidez (1990): Mexican resident apprehended by Mexican police and transferred to US for trial; warrantless search after his arrest in Mexico.
· Holding: 4A does NOT apply to a search of property that is owned by a non-resident alien AND located in a foreign country (4th amend protects the people of the US from abuses by own govt)

· Dissent: D was convicted of violating federal law, not fair that he is not subject to federal protections!

· *5 Justices noted that they would hold that searches of illegal aliens in US would be subject to 4A (BUT: this was decided before 9/11)

· In re Terrorist Bombings of U.S. Embassies (2d Cir): Whether 4A applies to searches by US officials in Africa, with or without cooperation of home country
· 7 Justices: US has no jur to issue warrant

· Upheld search as reasonable (balancing): during daylight, D’s wife was present, limited to items that searching officers believed to have foreign intelligence value, w/ assistance of local authorities, had Kenyan search warrant

· TEST: does the person have a “reasonable connection to the country?”

· Been here illegally for a long time -- could argue reasonable connection

· Came here legally for just one night -- connection to the country because we admitted them, recognized their passport

· State action requirement: only gov’t and its agents need to comply with 4A.

WHAT IS A SEARCH/SEIZURE??

Reasonable Expectations of Privacy (REOP) 
· If it’s NOT a search OR a seizure, then the gov’t does NOT need to act reasonably!
· Brown v. TX: Shining a flashlight into a parked car ≠ search
· REOP includes need for aggressive/effective law enforcement

· Katz v. U.S. (1967): Officer listened in to Katz’s conversations in a phone booth.
· Issue: Is there a REOP in public telephone booth? Is physical penetration of const protected area necessary to make it a search/seizure?

· Holding: Physical penetration NOT necessary; “trespass” doctrine of Olmstead abolished. Listening to conversation in phone booth IS a search, and in this case it was an unreasonable search.

· Reasoning:

· If seek to preserve as private, then potential for REOP; if expose to public, then NOT.

· Once REOP, THEN look at whether reasonable. Warrant COULD have been gotten here. (Without magistrate, too much police discretion; need antecedent review!)

· Harlan concurrence (2 pronged TEST for whether “search” under 4th amend!):

· Subjective expectation of privacy AND

· That expectation must be recognized as reasonable by society
· Criticisms of REOP two-part test:

· Tony Amsterdam: the gov’t conditions us to expect certain things, therefore the government can condition us to expect no privacy and no one will ever have a REOP!!
· Henderson: Technology will lead to us having no expectation of privacy. REOP test should be replaced with test that evaluates whether every government intrusion was reasonable under the circumstances.
· What is a legit privacy interest?

· 3 legit privacy interests (as recognized by courts after Katz)

· Being free from physical disruption

· Keeping embarrassing info private
· Control over property

· Seizures: implicate possession of property interest (Soldal v. Cook County 1992: seizure of property occurs whenever there is a meaningful interference with person’s property - towing of trailer as meaningful interference)

· No legit possessory interest in contraband (if illegally searched and seizes, won’t get it back)

· Searches: implicate privacy interest

· No legit privacy interest in illegal activity, in particular  (U.S. v. Place)
· Dogs: no REOP when dog sniff in public place cases b/c public doesn’t recognize this privacy as reasonable (in NY, need RS to do a dog-sniff in an apartment building)

· Subjective Manifestation (1st prong of Katz)

· Individuals need to take affirmative steps to protect their privacy interest (can be inferred, need not be explicit)

· NO subjective manifestation if abandonment of property (Hoey, 8th Cir 1993, had abandoned apt. for 2 days after having a moving sale)

· Throwing a bag onto hood of car and then trying to grab it when asked to search DOES show subjective manifestation (Smith v. Ohio 1990)

· Denying ownership of something can be seen as abandonment! (McDonald, 7th Cir.)

· Abandonment is often discussed as standing--if you abandon something, you don’t have standing to assert 4A claim

· Open fields: no legitimate expectation of privacy in an open field, except in the area immediately surrounding the home (= the curtilage)

· Access by Members of the Public

· If an aspect of a person’s life is subject to scrutiny by other members of society, then that person has no legitimate expectation in denying equivalent access to police

· Consensual Electronic Surveillance/Consensual Conversation
· US v White (1971): gov’t informant carrying radio transmitter engaged D in conversations. NO REOP b/c assumption of risk! 

· Dissents:

· Douglas: shouldn’t have to live in fear that gov’t is always listening in

· Harlan: assumption of risk is bad; we shouldn’t impose risks that there will be an electronic listener without a warrant
· BUT Harlan approach would allow less reliable evidence (other party testifying) but NOT allow more reliable evidence (recording)!
· Some states follow the dissents (free society stuff)

· United States v. Gonzales (9th Cir. 2003): video-taping man celebrating arrival of package in mail room of state hospital
· Applied White to video surveillance--quasi-public space with large windows, frequently accessed by other employees. (NOT reasonable)

· Financial Records

· ACLU argument: record-keeping requirement made banks agents of the gov’t, therefore these were 4A searches

· CA Bankers Ass’n v Schulz (1974): If bank has access to info, no legit expectation that gov’t won’t also have access
· Pen Registers

· Smith v Maryland (1979): Use of a pen register is NOT a search. A person has no legitimate privacy expectation in information he voluntarily turns over to a third party. 
· Dissent (Stewart and Brennan): Katz protects phone conversations

· Dissent (Marshall): If you disclose information for a limited business purpose, you shouldn’t have to assume that this info will be released to other persons for other purposes

· Analogous to addresses on envelopes when mailing letters and dialing an operator

· Pen registers record the numbers that you dial, which is different from “trap and trace” devices that record numbers that call you

· Courts are split on how to handle trap and trace

· Statutory limitations on use of pen registers:
· Electronic Communications Privacy Act, 18 USC § 3121: prohibits use of pen register UNLESS provider gives consent OR court order is obtained

· Really easy to get (no ProbC requirement, just “likely” to uncover info relevant to crim investigation) AND 

· NO exclusionary rule remedy for violating statute (US v. German - 5th Cir. 2007).

· Post-cut through dialed digits (PCTDD): numbers you type in after dialed number. There IS a REOP b/c these have content! 
· Pen Register statute has a lesser standard than ProbC b/c does NOT include content, but this includes content.

· Carnivore - computer surveillance program: monitors a targeted user’s email, web browsing and file transfer activity. Levels of info gathering:

· Full collection mode: intercepts the addressing info AND content of a targeted user’s electronic communications (FBI admits that this is a 4A search)

· Pen collection mode: only addressing info (FBI argues that this is regulated ONLY by Electronic Communications Privacy Act, not by 4A)

· Most courts have found that this is NOT a search. No REOP b/c conveyed info to third party (Guest v. Leis 6th cir 2001, US v Forrester 9th cir 2008)

· Electronic Pagers

· Meriweather - pager was already on, so there’s no REOP
· Chan - Officer activated pager’s memory instead of the phone already being activated. Possible argument: are the officers “opening the box” by activating the phone? 
· Trash: NOT abandonment! (NO REOP b/c accessible to public!)
· Cal v Greenwood (1988): Greenwood left trash on the curb in front of his house, and cops asked trash collector to turn them over. Inspection of trash is NOT a search to look through, NOT a seizure to take. 
· Accessible to the public exception

· Dissent (Brarshall): scrutiny of trash is NOT normal behavior, therefore still REOP

· Still no REOP where trash is next to house / well inside the property / officers have to walk up driveway to get at it (Hedrick 7th cir 1991)

· US v Scott (1st Cir 1992): officer’s investigation of shredded trash is not a search. 
· **NO constitutional protection from police scrutiny as to info received from a failed attempt at secrecy!
· Also no REOP in waste-water discharged into public stream (Riverdale Mills v Pimpare 1st Cir 2004)

· Public Areas

· Homeless people: Circuit split

· Some hold that a homeless person has REOP in his box/bag if kept on public property (CT v Mooney, CT 1991)

· Some hold that no REOP in box/bag where kept on private property w/o permission (D’Aguanno v Gallagher 11th Cir 1995)

· Public bathroom stall: NO REOP (police peeks in = no search: US v. White - 8th Cir 1989)

· Aerial Surveillance

· CA v Ciraolo (1986) (5-4 decision): 4th amendment NOT violated by aerial observation at 1,000 ft. Since any other member of the public in the air could have seen it, no REOP. 
· Dow Chemical (1986): aerial photography of manufacturing plant NOT a search prohibited by 4th amendment – EVEN THOUGH plant had elaborate security AND the EPA used a sophisticated camera! 
· 4 dissenters: trade secrets laws recognize legit interest in business privacy
· Florida v Riley (1989) (5-4): surveillance by low flying helicopter not a search. Public could gain access to the info by flying in their own low flying helicopters! Cops saw NO intimate activities AND did NOT harm the property. 
· O’Connor concurrence: REOP would be based on whether the public ordinarily has access, but burden is on moving party to show that public doesn’t ordinarily have access (Brarshall + Stevens agree)
· Sarantopoulos v State (Fla 1993): no search where very tall officer stands on tiptoes to peer over fence. Also he could’ve used a ladder. 
· Kyllo v US (2001) (5-4): infrared thermal detection for growing weed in home. THIS IS A SEARCH because it is using sense-enhancing technology to obtain info about the interior of the home that would not have been otherwise obtained without entering the home (and therefore, presumptively unreasonable w/out a warrant).
· KEY FACTORS: 

· Technology in this case was NOT available for public use. 

· Search of the home!
· Distinguished Dow Chemical: even though special enhancing technology was used, it was NOT a search of a home.

· ALL details from inside of home are intimate. 

· Does NOT matter that no revelation of “intimate details” in fact.
· Tech distinctions:

· No-tech: naked eye surveillance is usually fine. From a public thoroughfare/anywhere where public can gain access.

· Lo-tech: Kyllo, Reily, Dow Chemicals. Includes sensory enhancement. Sometimes a search.

· Hi-tech: Sometimes increases the chances that it will be a search.

· Katz test:
· Subjective manifestation? 9th Cir says fails first prong, b/c NO precautions to stop heat! (SCOTUS overturns)

· NOT abandonment b/c NOT voluntary
· Stevens dissent: 

· Distinguishes between “through the wall” and “off the wall” - in this case, cops literally were only looking at stuff outside the home. A person could put their hand on the wall and get the same info. Heat waves are in the public domain. 

· Unworkable as precedent:

· Once tech is in general use, suddenly what used to be a search will not be a search!
· Less and less privacy over time

· This case essentially makes thermal-imaging unusable (unless they can still be used against commercial properties) b/c once you have ProbC for thermal imaging, you will also have ProbC to search the house!!!
· Tracking Public Movements:

· United States v. Knotts (1983): NOT a search
· Got consent from the seller to put the beeper in the barrel (therefore D could not challenge the installation of the beeper b/c no standing, since barrel was not in his possession at the time)

· Followed D, Ct held that there was no search b/c could have observed all the info by just following
· Limitations on Knotts:

· Holding of this case was fact-specific and limited to this kind of technology
· NOT saying 24 hour surveillance without judicial supervision is ok

· NOT dragnet law enforcement (this is probably why Weaver is different)

· Every car going in and out of Manhattan gets its license plate scanned. Is this dragnet? (Schaffer thinks no)

· Verticality: intensity of scrutiny on individual (Weaver)

· Horizontality: de minimis intrusion upon many (each license plate is scanned for one nano-second)
· US v Karo (1984): court order (later found to be invalid) authorized installation and monitoring of a beeper
· Installation of the beeper is NOT a search or seizure b/c container belonged to DEA at the time (so no REOP)

· Transfer to Karo of container w/beeper was NOT search b/c it contained no info AND NOT a seizure b/c no possessory interest interfered with

· Monitoring beeper in the private residence IS a search (when brought in by non-govt agent), b/c it revealed a critical fact about interior of premises that the Gov’t could NOT have otherwise obtained without a warrant. (REOP in home!)
· Indiscriminate monitoring of property that has been withdrawn from public view would be a really serious breach to privacy interests in the home

· BUT: even though Ct condemned use of beeper in the house, still sustained the search warrant gotten on the basis of that use b/c they got enough info in other ways to support ProbC

· Brarshall and Stevens Dissent:

· Putting the beeper in the can was asserting dominion and control over the can, so it was a seizure

· O’Connor Concurrence: Would be okay if a third party walked into a home wearing a beeper
· US v. Jones (4th Cir. 1994): Relied on O’Connor concurrence to hold no search when beeper was placed in attractive mail pouch and tracked to the van of a postal worker, who stole the pouch. Gov’t placed the beeper in its own property. 
· Tracking with GPS and Related Devices

· People v Weaver (NY 2009): Cops put a GPS on Weaver’s van and followed it around for 65 days
· New federalism: use of GPS tracking is NOT permissible without a warrant
· Advanced technology w/ HUGE potential for abuse: allows the cops to follow your every move (like knowing if you go to a gay bar – privacy issue)

· This isn’t just an enhancement of senses

· We’re worried about the gov’t knowing about all of our associations based on where we go

· Katz expressed a worry about 24 hour surveillance
· Distinguished Knotts: more sophisticated technology; cheap and easily deployed; Knotts was following for one distinct purpose (one barrel vs. every place he drives); In Knotts, the officers actually followed the car and watched it the whole time

· **Changing technology means we need to redefine REOP as more protective

· Smith dissent:

· Parking car in K-Mart parking lot ≠ private

· Unworkable test: how do you decide what’s too advanced?

· Shouldn’t constrain police investigation

· Read dissent:

· Not fair to constrain law enforcement when criminals are using new technology

· Should leave to the legislature
· BUT Erin Murphy paper: privacy statutes are all over the place. Three issues:

· Congress generally legislates about technology-based threats to privacy ONLY and ignores other

· Congress is more adept at measures about systemic reform
· Cts show strong preference for the exclusionary rule, not Congress

· United States v. Garcia (7th Cir. 2004): Not a problem to use GPS devices, NO REOP in public movements so it doesn’t matter how they are tracked
· United States v. Jones (DC Cir case, SCOTUS just granted cert., previously known as Maynard): 
· Police monitored everywhere D went for 28 days

· Does the warrantless use of a tracking device violate 4A?

· Did placing the device violate 4A w/o warrant or consent?

· Maynard (DC Cir opinion):
· Issue: permissible becomes impermissible over time (WHEN?)

· Deals with Knotts problem of “knowingly exposed”:

· The longer you observe someone, the more intrusive it becomes

· Probabilistic model: Not really exposed to public, b/c public wouldn’t follow a car for 28 days (come from Reilly dissent)

· Sensory Enhancement Devices

· Texas v Brown (1983): using a flashlight to look into a dark car just isn’t a search. It’s just an “artificial means of illumination”
· Dow Chemical: enhanced photographs are NOT so highly sophisticated as to constitute a search. Just enhancing human vision somewhat isn’t a search
· Cell Site Location Information (CSLI):

· EDNY case: ProbC and warrant needed for gov’t to get 113 days of CSLI on a suspect. Big issue = number of days, like in Maynard.

· App Div 3d Dept: upheld order for 3 days CSLI w/o ProbC.

· Stored Communications Act: (Federal statute)
· Standard of less than ProbC to get CSLI from cell provider

· Email (also governed by SCA):
· Need warrant for communications, including emails, stored for less than 180 days. If MORE than 180 days, no need for ProbC (lesser standard)!
· Warshak (6th Cir. 2010): Insofar as SCA allows obtaining emails on less than PC, it’s unconstitutional
· WHY give emails less protection than regular mail?!
· Jails, Prison Cells, and Convicts

· Hudson v. Palmer (1984): Prisoner has no REOP in prison cell or anything else
· Dissent (4, Brarshall and Stackmun): Not fair that it doesn’t matter how destructive. the search is

· Bell v. Wolfish (1979): Strip searches/body cavity searches for pre-trial detainees after contact visits ARE searches, but reasonable b/c DEOP
· DNA Databases

· 3 ways to get DNA: consent, abandonment, submission against will
· First 2 are NOT searches/seizures

· 25 states and 3d Cir allow taking DNA prior to conviction (relies on Hudson v Palmer and Bell v Wolfish)

· Intermediate Appellate Ct in CA found this unconst

· If prisoners have a REOP, it’s very small

· Some DEOP upon arrest (search incident to arrest)

· Schools

· NJ v TLO (1985): Students have a REOP at school. But it was reasonable to search handbag for cigarettes, b/c reasonable suspicion
· Govt Workplace
· O’Connor v Ortega (1987): Unanimously rejected argument that gov’t employees can never have REOP at work, but plurality said that the search of the office was OK b/c officials had reasonable suspicion 
· Scalia concurrence: Gov’t employees have REOP, reasonableness should be governed by REOP in private-employment context

· Dissent (4, Stackmun and Brarshall): Should use ProbC not RS

· Macklin: In these cases limiting Katz, the Ct is assuming that the only people who will be caught are criminals; trusts police to target the right people.

JUSTIFYING THE WARRANT REQUIREMENT
Justification of the Warrant Requirement (i.e. “Why are warrants so important?”)

· Antecedent review 

· Neutral magistrate to control discretion of law enforcement, who are engaged in the “often competitive enterprise of ferreting out crime.” Johnson v. US (1948) AND of any executive official or prosecutor (Prof. Amsterdam)

·  (stops post hoc justifications)

· Strengthened by the “oath and affirmation” requirement of 4A → accountability

· Allows magistrate to make a policy decision about reasonableness and deny a warrant even where there is ProbC

· Helps protect privacy Johnson v. US (1948)

· Strengthened by the “specificity” requirement

· Creates a public record, which could resolve future disputes

· Integrity of law enforcement AND judicial system upheld by legitimacy of warrant

· BUT: Are magistrates just a rubber stamp?
Justifications that will NOT SUFFICE for skipping the warrant requirement

· Administrative convenience Johnson v. US (1948)
· Discrimination

HOW TO GET A WARRANT

DEMONSTRATING PROBABLE CAUSE (“Fair Probability”)

ANONYMOUS INFORMANTS
Aguilar-Spinelli Test: BKV (from Aguilar v. Texas (1964) and Spinelli v. US (1969))
**NO conclusory statements!  (Give underlying circumstances.)
** NOT the federal test, but used by some states (including NY)

1) Basis of knowledge (HOW do you know this info?)
· 1. Firsthand knowledge (obvious from story)
· 2. Self-verifying detail (SO MUCH detail OR type of info that wouldn’t know otherwise = indicates firsthand knowledge)

· Draper (1959): Confidential informant told police: when D would return from Chicago, what he would be wearing, and that he would have heroin in his briefcase. Held: There was enough particularity in the facts provided to corroborate heroin allegation, even though all facts were innocent.
· 3. Police corroboration 

2) Veracity (Do you tell the truth?)
· Reliability

· 1. past interactions w/informant

· 2. internally consistent story

· 3. motive/deals (can help or hurt the reliability argument)

· Police corroboration

· Declaration against penal interest (confidential informant)

3) Corroboration--Draper: CAN strengthen one OR either weak prong with corroboration

· Spinelli v. U.S. (1969): FBI was informed by anonymous informant that Spinelli was intending to conduct gambling activities.
· Since no basis of knowl. AND no vercaity in this case, it failed both prongs 

· Spinelli was “known” to the FBI as a gambler, but assertion of police suspicion is not enough (mere conclusory statement)

· Only additional fact was that there were 2 phones

· Have to give ALL the details so the magistrate can make the decision (underlying circumstances)

Gates Test (from Illinois v. Gates 1983) ← NOT adopted by NY
“Probable Cause is not a fluid concept...[use] non-technical, common sense judgments.”

· Facts: husband and wife drug trafficking team: flying and driving back and forth from mid-West to Florida

· In this case, D’s actions implied criminal activity, and the police officers corroborated enough of it to make probable cause

· Letter referred to actions not easily predicted, which indicated basis of knowledge

· It was fine that D’s actions were innocent things like traveling to Miami

· Dissent:

· Need a strong basis of knowledge

· Looking at innocent acts is bad

· Informant made a material mistake: woman drove back w/ hubby, and didn’t fly

· Totality of the Circumstances!  Consider the following...
· Basis of Knowledge & Veracity (from Aguilar-Spinelli)

· Not determinative alone
· “Deficiency of one prong MAY be compensated for” by the other!
· Corroboration

· Self-verifying detail (tons of info)

· Doesn’t matter whether D’s corroborated actions are innocent or guilty
· BUT this is the “leap of faith” problem (Schaffer)

· Material mistakes in the informant’s info can be OK

· “Oak tree collaboration”-- “I saw a crime under an oak tree. If you don’t believe me, I’ll show you the oak tree.” (Weak corroboration)

· Certainty (in general)

· “Fair probability” standard? (lower than probable cause?)

· Justifications for Gates test:

· Want to encourage anonymous tips

· the standards are unrealistic for regular informants to fulfill

· Making warrants easier to obtain in the haste of an investigation

· otherwise cops might skip the warrant requirement

· Stay true to 4A

· ProbC is fluid, not easily reduced to neat legal rules

· Deferential review is established for review of a magistrate (first judicial officer)’s determination about sufficiency of evidence for warrant issuance
· deferential review = “substantial basis” review

· Before Gates, this was contested.

· States that apply Aguilar/Spinelli may or may not decide to use deferential review (NY does use deferential review)

Informants

· Anonymous informants presumed unreliable because they could be using their anonymity for suspect reasons (such as framing or harassing an enemy)
· Paid informants are presumed unreliable because of dubious character and financial arrangements
· Identified Citizen Informants are presumed to be reliable b/c motivated by concern for society and own safety
· Ex: Identified informant (known to officer) saw the D with a shotgun (US v. Decoteau (7 Cir 1991)
· Ex: Identified neighbor informant’s info was enough to constitute probC (US v. Blount (5 Cir en banc 1997)
· Accomplices reliable b/c statements against interest? Or just snitches pretending to be the little fish…
· United States v. Patterson (4th Cir. 1998): confession of an accomplice is itself enough to est ProbC, no corroboration necessary
· Ds can be convicted based on uncorroborated accomplice testimony, so would be inconsistent for that to not establish ProbC (see Patterson)
Prior Convictions
· Priors are relevant to finding probable cause, but NOT by themselves

· Considerations:

· Timing: how recent did the priors take place?

· Type of crime: is tax fraud relevant to armed robbery?
Appellate Review
**Could be conducted by a trial judge or appellate judge

· The Standard: “Substantial Basis” for believing there was Prob C
· The standard is deferential to the magistrate

· Deferential: presume that a determination is correct, until it’s rebutted
· De Novo: starting fresh; an independent review of law and/or facts
· **NOTE: Standard for a Magistrate making initial determination is “fair probability,” and it is done ex parte. 

· Justifications for Deferential Review of Magistrates’ Decisions

· Reward cops for getting warrants (deterrence-based)

· ProbC is fact-bound
· No need to substitute one judicial officer’s determination for another’s (Schaffer calls this the “diminishing utility of de novo review”)

· Deferring to magistrate means that app ct won’t be swayed by fruits of search, post-hoc

· BUT: deferential review makes it easier for app ct to find ProbC by deferring to magistrate when it’s really being swayed by fruits
Police and Probable Cause

· Standard: would an objectively reasonable officer have found ProbC?
· Multiple suspects: Maryland v. Pringle (2003): cop pulls car over for speeding; driver gives consent for search; cocaine in glove compartment; no one admits to owning drugs, and officers arrest all of them! (no suspicion of one individual over another)
· SCOTUS says it is okay to arrest them all because there is probable cause that any one of them exercised dominion over the coke either singly or jointly

· Compare with Ybarra v IL where you can't search all the patrons in the tavern because 1) it’s public and large and 2) there’s no reason to think that there is a common enterprise between the tavern owner and the people in the taverns

· TEST: A and B are together.  A owns the place, but B is in there, too.  There is a cocoon of ProbC over the entire place, and the cop has ProbC to arrest A.  Can he search B?
· Does he have RS to believe B is dangerous? (Terry)

· Is there a sufficient nexus between B and the place? OR are A and B engaged in a common enterprise? If yes, there is ProbC to search B as if he is a container.

· This nexus makes the fibers of the cocoon glom onto B from A/the place in search warrant.

· ProbC for multiple crimes: Devenpeck v. Alford (2004): Alford was doing some weird stuff involving impersonating a cop, recording conversations, generally just being a dick. Police arrest him for recording conversations in violation of the privacy act. BUT it turns out that the act was not a violation of that statute.
· D files §1983 action saying that recording is not an arrestable offense, so could not arrest.

· SCOTUS: Arrest was not illegal, b/c police had ProbC for impersonating a police officer and it does NOT matter that that’s not the crime that they arrested him for
· Gets rid of the “closely related” rule

· Reasoning: 

· Arbitrary results: exact same evidence can lead to proper v. improper arrest depending upon state-of-mind of officer (i.e. - rookie mistakes v. experienced officer)

· Police have NO obligation to say WHY someone is under arrest, so will have perverse incentive to either give no reason OR give every possible reason.

· Collective Knowledge (of Police): Whiteley v. Warden (1971): If called on to execute a warrant, executing cop can just assume that the warrant is valid
· Also applies to reasonable suspicion

· One department or officer could act to make a stop if another officer or department had reasonable suspicion to stop D and asked for assistance

· Staleness: officer’s information is dated...
· US v Harris (11th CIr 1994): Police had  probable cause regarding narcotics conspiracy from 2 years earlier, and issues a warrant
· FACTORS to consider in staleness issues:

· maturity of information (how old is it?)

· nature of suspected crime (discrete v. ongoing)

· habits of the accused 

· character of the item sought

· nature and function of the premises to be searched
· First Amendment Concerns: 
· New York v. PJ Video (1986): seizing porn from video store under warrant
· Holding: use SAME standard of probable cause to support warrant EVEN when dealing with materials presumptively protected by the 1st amend
ProbC, Specificity and Reasonableness:
· Two questions always to ask:

· Were they reasonable in getting the warrant?
· Were they reasonable in executing the warrant?
· WHAT can be seized (everything…):

· Pre-Warden v. Hayden: 4th amend prohibited govt for searching for or seizing anything other than the “fruits and instrumentalities” of a crime and contraband; “mere evidence” of a crime was beyond the scope of a permissible search

· Arose out of the belief that fruits and instrumentalities are automatically forfeited to the gov’t

· Warden v. Hayden (1967): “Mere evidence” of a crime MAY be seized
· This is an 8-1 opinion reinstating a conviction for an armed robbery

· Reasoning:

· Nothing in the text of 4A

· Privacy is NOT more interrupted by seizure of evidence than by fruits

· Gov’t has interest in enforcing criminal law, they DO NOT have to rely on their property interest in fruits

· Same things may be evidence in one case and fruits in another

· Irrational; can’t distinguish one from other

· Shaffer: Along with Mapp and Terry one of the cases that most expanded police power. Demonstrates that 4A is a threshold which, once crossed, gives enormous to the state.

· ProbC as to LOCATION (including non-suspect premises):

· Warden case could mean that more 3rd party premises will be searched b/c more likely that “mere evidence” will be on 3rd party property than fruits
· Zurcher v. Stanford Daily (1978): Need “reasonable cause” (ProbC) to believe specific things to be searched for and seized are located ON the property to which entry is sought
· Warrant to search offices found valid. 

· There is nothing special about the search of a third party’s premises. The question is whether there is ProbC to believe that evidence of a crime will be found in the place to be searched b/c:

· May know where evidence is before you know who Ds are

· Third party might NOT be blameless

· Forcing a subpoena provides an opportunity for the evidence to disappear

· FACTORS: 

· Type of crime
· Nature of things sought

· Opportunity for concealment

· Normal inferences about where criminal might hide this evidence

· First Amendment analysis: The search did NOT violate 1A

· newspaper still published on time

· news not suppressed b/c of fears of searches

· Stevens dissent:

· Ex parte search warrant allows gov’t to see privileged things that they wouldn’t be allowed to see with advance notice (should use subpoena)

· Only justification for search was fear of destruction, but it wasn’t in the warrant

· Sudden search can cause harm to reputation
· After Zurcher, Congress passed the Privacy Protection Act of 1980: limits searches by officers or govt employees (state and federal) of persons reasonably believed to have a purpose to disseminate to the public newspapers, books or podcasts UNLESS:

· ProbC to believe person possessing materials is involved with crime; OR

· Reason to believe that imminent seizure necessary to prevent death or serious bodily injury
· ProbC does NOT automatically exist to search a person’s home just b/c there is ProbC that that person has been involved in a crime

· United States v. Lalor (4th 1993): No ProbC to search D’s house where the only evidence was that D sold drugs on the street.
· BUT: United States v. Pitts (9th Cir. 1993): ProbC to search drug dealer’s house b/c “in the case of drug dealers, evidence is likely to be found where the dealers live.”

· Also see Jones: need nexus between crime, stuff sought and criminal’s home/car - how likely is it that the evidence is THERE?

· United States v. McCoy (8th Cir. 2007): ProbC to believe that D had child porn in his house does NOT mean ProbC to search his car
· PARTICULARITY:

· REASONABLE particularity:

· Reasonableness of particularity depends on nature of place to be searched AND info that officer could have reasonably obtained about the location BEFORE the warrant was issued.

· 4A allows for reasonable mistakes!

· Ultimate questions: 

· Whether place to be searched is described with sufficient particularity to allow the executing officer to ID premises; AND 

· Whether there is any reasonable probability that another premise might be mistakenly searched
· Function of particularity requirement:

· Necessary control on officer discretion
· Establishes a specific record of prob cause as to location prior to the search (antecedent justification)

· Prevents officer from using warrant as blank check by relying overly general description of place (general warrant)
· Maryland v. Garrison (1987): 2 apartments w/one entrance; confused cops did due diligence and didn’t realize were searching both wrong and right place until contraband found in wrong location.
· Held: description of place to be searched in warrant was sufficiently particular.

· Reasoning:

· Reasonable in obtaining the warrant: Used all available info/tried hard - kind of felt bad (due diligence, not reckless)

· Reasonable in executing the warrant: police had already seized warrant once found out not all one apartment

· United States v. Johnson (7th Cir. 1994): search of entire duplex under warrant occupied by several members of drug conspiracy UPHELD as sufficiently particular
· IF warrant authorizes search of entire multiple dwelling structure AND officers don’t know which unit has evidence, THEN overbroad.

· Exceptions:

· Officers knows that there are multiple units and believes that there is ProbC to search each unit; OR

· Targets of the investigation have access to the entire structure

· Urban areas: street addresses = particular; rural areas: less particularized descriptions are fine 

· Wrong address:
· Lyons v Robinson (8th Cir 1995): Address was incorrect but sufficiently particular b/c unlikely that another premises might be mistakenly searched (ONLY one building on the corner, put the address of one of the streets instead of the other)
· US v. Ellis (11th Cir. 1992): officers go to search mobile home on warrant and occupant says, nope...across the street; officers listen to occupant and search the other place
· HELD: mistaken address rendered warrant defective; info given by neighbor did not correct the defect

· Reasoning:

· All of the info in the warrant was false (no detailed description of home, itself, unlike upheld warrants)

· No due diligence

· It’s like a general search! 
· Breadth of search w/in particularly described place:

· A warrant permitting a search of a house or a bldg authorizes police to search anywhere w/in the bldg (or curtilage) that is LARGE enough to contain the evidence the police are looking for

· When is a person a part of the premises?
· Need to have a nexus between the person, place, and crime to determine whether it is reasonable to intrude upon that person’s privacy
· US v Earls (10th Cir. 1994) : premises included detached garage, shed & office b/c located in the curtilage 
· US v Kyles (2d Cir. 1994) : warrant to search an apartment included a locked bedroom, even though owner of bedroom not suspect (bedroom is NOT separate residence outside scope of warrant)
· US v Gonzales (11th Cir. 1991): warrant to search property included search of visitor’s briefcase 
· US v. Evans (7th Cir. 1996): search of car trunk within detached garage UPHELD as within scope of warrant 
· Arrest warrants: must describe the PERSON to be seized with sufficient particularity
· US v Doe (3d Cir 1983): “John Doe aka Ed” is NOT particular enough, regardless of officer’s individual knowledge
· A warrant is overbroad if it doesn’t specify the crime being investigated (United States v. Bridges (9th Cir. 2003))
· Reasonable Particularity of Things to be Searched
· It only needs to be reasonably specific, NOT necessarily elaborately detailed. It’s a case by case analysis. Bridges (9th Cir. 2003)

· Reasonableness determination takes into consideration how much an officer would be expected to know about the property in the course of obtaining PC to seize it

· Andresen v. Maryland (1976): Complex real estate lawyer case: lawyer was committing fraud re: sales (leins) and title insurance
· Search warrant had a big long list with a catch-all clause at the end (D argued was “general warrant”)

· Holding: The warrant was NOT “general”; the catch-all clause just indicated it was a complicated case AND was supported and constrained by prior particular items listed in warrant
· Side note: in complex financial crimes, search warrant will usually let police look through ALL papers (and read them)

· Rummaging = problem in all searches

· Other crimes evidence: even uncharged crimes are admissible at trial to show common purpose, plan, or intent (not a fishing expedition b/c evidence is relevant)

· Catch-all search didn’t change the way that the search would have gone; still would have looked at everything (AS: This is why the court saved the warrant)

· Dissent: practically, this gives police carte blanche to look through EVERYTHING

· Computer searches: 

· United States v. Adjani (9th Cir 2006): Can look through all files regardless of name b/c computer files are easy to disguise and gov’t should NOT be required to trust D’s self-labeling
· United States v. Hill (9th Cir 2006): Can look through all files regardless of type (okay to look at Word docs and spreadsheets when looking for porn)
· Remember things can be seizable when in plain view even if unrelated to the warrant. But sometimes, you have to go back and get another warrant.

· Guns: caliber, big or small gun, etc.

· Mail: “stolen mail” is particular enough if you’re looking for stolen mail. It’s fine to take stuff that is mail, but not stuff like socks that are inside a parcel (Strand, 8th Cir. 1985)

· Severability: !! If warrant is overbroad, the defect will NOT ordinarily taint the entire search!!
· U.S. v. Brown (10th Cir. 1993): Catch-all at the end was overbroad, but didn’t taint the evidence that was actually particularly described in the warrant that was legally seized
· Unreasonableness: can be fatal to a warrant EVEN IF ProbC AND particularity!
· Winston v. Lee (1985): D forced to undergo surgery to have a bullet removed. Held unreasonable.
· Mattered that there were medical risks that were disputed (general anesthesia); the uncertainty about the medical risks meant that it was unreasonable

· They had enough evidence w/o the bullet
· Usually we think that some areas are particularly private (bedroom search for contraceptive things), so some judges might be reluctant to grant warrant

· Anticipatory Warrant:
· Definition: Warrant based upon affidavit showing ProbC that at some future time, but not presently, evidence of crime WILL be found at a certain place

· Usually contain “triggering condition”--more than a mere passage of time
· Requirements for valid warrant:

· Magistrate must determine that it is NOW probable that:
· Contraband/evidence of a crime OR fugitive WILL be on the described premises
· WHEN the warrant is executed

· 2 prerequisites of probability which MUST be satisfied for anticipatory warrant:

· IF triggering condition occurs, fair probability that contraband or evidence of crime will be found; AND

· Probable cause to believe that triggering condition WILL occur
· Grubbs (2006): 
· Controlled delivery of porn triggered anticipatory search warrant

· Anticipatory warrants basically the same as regular warrants (no special requirements) because all warrants are anticipatory--all amounts to a prediction that the evidence will still be there when the warrant is executed
EXECUTING THE WARRANT

Knock and Announce
· Knock and Announce

· Usually statutory BUT based in common law & quasi-constitutional (see Wilson)

· Wilson v. Arkansas (1995): Held that, in some circumstances, an officer’s unannounced entry into a home might be unreasonable under 4A.
· Circumstances that ALLOW an unannounced entry:

· Hot pursuit

· Risk of destruction of evidence

· Safety

· Purposes (Contreras-Ceballos 9th Cir. 1993):

· Protects citizens and law enforcement officers from violence
· Protects individual privacy rights

· Protects against needless destruction of private property
· Officer CAN break open premises IF:

· Has announced his authority AND his purpose
· AND is refused admittance (can be implied from circumstances)

· U.S. v. Knapp (10th cir. 1993): Officers break in w/battering ram after announcing presence and waiting for 12 seconds. 
· United States v. Moore (10th Cir. 1996): No refusal of admittance & unreasonable b/c officers entered simultaneously with announcement
· MORE time to answer given at nighttime 
· Matters whether residence is large or small 

· If the residence is already open, police are NOT required to announce their presence, b/c the prohibition is on “breaking” the door. 

· Mendoza (8th cir. 2002): NOT required to knock b/c in common hallway and NOT required to knock on the apartment b/c it had no door
· It’s OKAY for police to trick people into letting them in (if have warrant)

· If the police don’t have a warrant and they trick someone into letting them into their house, the test is voluntariness
· Although in confessions, trickery does not invalidate voluntariness (except Cayward), sometimes it will invalidate consent to enter 

· Emergency Circumstances
· Officers are permitted to make an unannounced entry if announcement itself would pose a risk of harm to the officers OR others
· Richards v. Wisconsin (1997): State Supreme Court held that knock and announce was always excused for felony drug crimes
· SCOTUS rejected WI standard b/c: 

· WI’s blanket rule insulated these cases for judicial review

· Could make this same claim for many other crimes and wipe out 4A

· Reasonableness is always case-by-case

· Standard for NO Knock Entry: Reasonable suspicion that knocking and announcing presence under the particular circumstances would be dangerous OR futile OR would inhibit effective investigation of the crime by, for example, allowing the destruction of evidence.
· Based on balancing officers’ legitimate needs v. privacy interests of individual
· Upheld conviction b/c the facts of this case made it reasonable

· Examples of exigent circumstances:

· Pit-bulls on property AND drug and weapons conviction of people entering the home AND lack of cover for officers approaching

· Drug home where officers knew that residents answered door with weapons in hands AND front door was braced

· Circumstances that did NOT justify no knock: D had NO history of violence, NOT involved in trafficking drugs, had cooperated with police in a previous search 

· No-Knock Warrants: provides advance authorization excusing knock and announce. 

· Officers must make an advance showing of conditions at the premises (Banks 2003)

· Reasonable grounds to expect futility
· OR exigent circumstances already exist

· Warrant NOT required, even if you know in advance that you could have gotten it 

· When police do get no-knock warrant, D has the burden of showing that the no-knock was unjustified

· No-Knock Entries and Destruction of Property

· Ramirez 1998: 
· Holding: Officers are NOT held to a higher standard when the no-knock entry results in destruction of property. It stays at reasonable suspicion.
· Wanton destruction of property could violate 4A reasonableness requirement (Officers broke down open door: “I like to destroy these kinds of materials, it’s cool!” Mena v City of Simi Valley, 9th Cir 2000)

· Exigent Circumstances AFTER Knocking:

· Banks 2003: cops announce, waited 15-20 seconds and break in even though D could not have gotten to door in that time, BUT 
· Holding: exigent circum. existed here b/c looking for cocaine and potentially could have been destroyed (flushed) in that period of time

· Exigent circum CAN vary depending on how long it would take/how easy it would be to DESTROY evidence (destroying videos v. cocaine flushing)

· **Time required to assume resident is refusing to answer the door is different from time required for resident to destroy evidence

· In this case, uncertain if D was refusing to answer the door b/c it was a big house BUT he could’ve been destroying evidence, so it was reasonable to break in

· Violation of knock and announce does NOT require exclusion (Hudson v. Michigan 2006: interests protected by knock and announce NOT same as those protected by exclusionary rule AND remedy of 1983 action is sufficient)

Timing and Scope of Execution

· Can search anything big enough to contain items particularly described as long as w/in location particularly described (authorizing near-endless entries)

· Ross 1982
· Destruction of Evidence:

· Tearing out interior walls of a house to look for liquor = excessive and unreasonable (Buckley v. Beaulieu 1908)

· Officers removed piece of drywall covering storage space to find clothes. Not unreasonable. (Weinbender (1997))

· Distraction/Intimidation Devices

· Myers (10th Cir. 1997): flash-bang device used after knock and announce, worries about guns and drug trafficking, but family inside. 
· Holding: Reasonable under circumstances

· Review actions from perspective of reasonable agents on the scene, concerned with safety (D in this case = prior convictions)

· Likelihood that a person is involved with drugs may also mean they have weapons.

· NO exclusionary rule if unreasonable use of flash-bang device b/c NO causative connection between manner of entry and obtaining evidence. (Jones 7th Cir. 2000)

· Used flash-bang device where the police knew that there was a child and a girlfriend in the house. Ct said that if it had been a damages claim, would have been a serious claim.

· Unnecessarily Intrusive Searches:

· Hummel-Jones v. Strope (8th Cir. 1994): illegal birthing clinic invasion while mother and new baby still there (took video of birth, bloody sheets, interrogation in the middle of the night)
· Holding: Search so excessive, even though pursuant to warrant and probable cause, as to be unreasonable

· Manner that the warrant is executed is always subject to judicial review

· Newborn and mother NOT particularly described as items to be seized in warrant; no risk of loss of evidence (would just go home); not illegal to give birth wherever go into labor

· Completion of search: officers must STOP search once find all particular items from warrant
· United States v. Stiver (3d Cir. 1993): Officers searched house, answered phone 12 times and took orders for drugs. 
· This was not unreasonable--no spatial or temporal limitations

· Answering the phone was in the scope of the warrant b/c phone = paraphernalia (and “searching” the phone by answering it)

· Warrant presentation to person searched:

· FRCP 41(f) requires serving warrant on person searched, but does NOT specify when it needs to be done (don’t have to serve warrant before search)

· NOT unconstitutional to proceed w/out physical copy of warrant on hand

· Sneak and Peak Warrants: Allow federal agents to enter a person’s home or office covertly

· Permitted under PATRIOT Act
· May delay giving notice of a search that would otherwise be required when doing so would interfere with an ongoing investigation, if the delay is authorized by statute (such as PATRIOT act)

Enlisting private citizens to help w/search

· Unwilling Assistance:  NY Telephone Co. (1977): if ProbC shown, judge can order phone company to assist govt in installing pen registers under All Writs Act 28 USC § 1651(a) (judge can order anyone to help)

· Willing Assistance: 

· Bellville v. Town of Northboro (1st Cir 2004): No 4A violation. Officer had a warrant and asked corporate employees to help him search b/c he needed their technical expertise
· employees did not participate to further their own personal need

· employees were serving legit gov’t function
· Bills v. Aseltine (6th cir 1992): GM employee went along with a cop on a search and took photos to see if any of the items belonged to GM (extra search beyond particular item on warrant)
· This violates 4A

· Unauthorized invasion of privacy by third party who has NO connection to the search warrant or the officer’s purposes for being on the premises

· Media Ride-Alongs

· Wilson v. Layne (1999):
· Media ride along photographer enters home with police using warrant

· Holding: UNREASONABLE (4th amend violation) b/c police actions taken in execution of warrant MUST be related to the objectives of the authorized intrusion

· Insufficient interests (argued by police as sufficient): publicizing the govt’s efforts to fight crime, facilitating accurate reporting on law enforcement activities, minimizing police abuses, protecting safety of officers

· **Side note: might be OK for police to film for own purposes of quality control!!

· Did not decide about exclusionary rule (here, no remedy b/c qualified immunity)

· Hendrixson (11th Cir. 2000): No 4A violation where media were present during search of home b/c media did not participate in the search and media presence did not expand the scope of the warrant
· Perp walks:
· Lauro v. Charles (2d Cir. 2000): Parading suspect out of station house for no other reason than taking pictures is a 4A violation
Screening Magistrate

Neutral and Detached Magistrate

· Attorney General is NOT neutral b/c he is head of law enforcement (Coolidge v. NH 1971)

· Magistrate paid fee per warrant issued is NOT neutral (Connally v. Georgia 1977)

· McKeever (5th Cir. 1990): Magistrate formerly involved in law enforcement, was a reserve officer, was married to a deputy. Although this is troubling, court still said she was neutral!! 
· Side note: ASSISTING in search = NOT neutral and detached
· Rubber Stamp

· If the magistrate issues the warrant without even reading application = rubber stamp! (Not neutral!)

· Difficult to prove

· Brown (7th Cir 1987): form warrants & form affidavits does NOT prove that magistrate didn’t read the warrant
· Legal Training (NOT required for minor offenses!)
· Shadwick v. City of Tampa (1972): municipal clerks (not lawyers) issuing arrest warrants for minor offenses = GREAT!
· Two important aspects of neutral and detached magistrate = competence AND neutrality (works in judiciary)

· Analogize to grand juries and trial juries

· NOT across the board rule that always ok.

· Illinois v. Gates (1983): extends to search warrants too
· NO requirement that magistrate gives reasons for finding probable cause OR for rejecting application for warrant!

Excessive Force
· Excessive Force TEST
· 4A Reasonableness/Balancing Test (Graham)

· HIGH LEVEL TEST: Balance = need for force & public interest v. privacy interest of individual & danger to individual
· Graham v. Connor (1989): All claims of excessive force in the making of an arrest are WHOLLY governed by 4A reasonableness standards and NO other Constitutional provisions (such as due process) (example of SCOTUS setting a ceiling, rather than a floor under federal law RE: New Federalism...though states can use own constitutions still)
· Relevant FACTORS:

· Severity of the crime

· Whether suspect is an immediate threat to safety of officers or others
· Whether suspect is actively resisting arrest OR attempting to escape 

· ***NOTE: cops do NOT have to use the smallest force possible (Forrester)

· High-Speed Chases:

· Scott v. Harris (US 2007): a police officer’s attempt to terminate a dangerous high-speed car chase that threatens life lives of innocent bystanders does NOT violate 4th amend, EVEN WHEN it places the motorist at risk of serious injury or death b/c:
· Assumption of risk by driver 

· Necessity: public safety

· Balancing test: public endangerment more from police chasing or from letting person go (and being dangerous out in the world) -- non-exhaustive, different courts use different factors

· Public Protests:

· Forrester v. City of San Diego (9th Cir 1994): police hitting protesters with minimal pain hand hitters to get to disseminate 
· Balancing Test here:

· State’s interests: quickly dispersing and removing lawbreakers; substantial interest in preventing organized lawlessness

· Individual interests: nature and quality of intrusion upon personal security (small here b/c no “beating”)

· Headwaters Forest Defense v. County of Humboldt (9th cir. 2000): Ct found use of pepper spray during peaceful protest to be unreasonable
· Pepper spray continues to hurt after sprayed (distinguished from Forrester)

· Protestors didn’t pose a threat to anyone

· Other examples of excessive non-deadly force (i.e. - unreasonable force)

· Misuse of police dogs (improperly trained, no warnings)

· **NOTE: Tazers are advertised as an alternative to deadly force, but in reality, they cause more harm to people.  If deadly force were the only option, people would be told to walk away; instead, they are tazed.

Deadly Force
· TN v. Garner (1985): kid shot in back by lazy cop while fleeing from robbery
· Holding: deadly force may NOT be used to prevent escape of felon UNLESS necessary to prevent escape AND officer has ProbC to believe suspect poses a SIGNIFICANT threat of causing death OR serious physical injury to the officer OR others

· PRESUMPTION that deadly force NOT ok UNLESS fulfills Garner requirements

· Not violent here. No basis for thinking would be.

· Dissent: we don’t want criminals to flee unimpeded

· NYPD guidelines for use of firearms
· Garner rule
· Can’t shoot at or from a car UNLESS someone is in imminent danger from means other than that car (Sean Dell)
· When obeyed, rules restrain use of deadly force even more than Garner does

APPLICABILITY OF THE WARRANT CLAUSE

Arrests Without A Warrant 

· MUST have ProbC to arrest (with or w/out warrant!)!

· ** It is always reasonable to conduct a custodial arrest of someone when officer has ProbC that person committed an arrestable offense (Atwater v. City of Lago Vista, 2001)

· Watson (1976): 
· Watson TEST: It is constitutional to arrest WITHOUT a warrant IF:

· It’s in a public place, AND there are “reasonable grounds” to believe the person committed a felony OR
· The crime is committed in the officer’s presence (misdemeanor or felony)

· **NOTE: It’s an open question whether the first prong would be applied to misdemeanors too, but Shaffer thinks that it will

· Enshrining common law rule that it was okay to arrest in public without a warrant

· Here, there was enough ProbC that officers could have gotten a warrant

· Impractical to require waiting until warrant procured; not required

· Concurrence: history, worry that evidence will become “stale”, so will pressure officers to make arrest early instead of gathering more evidence of crime first
· Dissent (Brarshall): should be equal protections for seizure as with search; stupid stale warrant argument

· ALI Model Code of Pre-Arraignment Procedure § 120.1 (Arrest W/o a Warrant):

· A law enforcement officer MAY arrest a person WITHOUT a warrant IF the officer has reasonable cause to believe that such person has committed:
· A felony; OR
· A misdemeanor AND the officer has reasonable cause to believe that such a person:
· Will NOT be apprehended UNLESS immediately arrested OR

· May cause injury to himself or others OR damage to property unless immediately arrested; OR 

· A misdemeanor or petty misdemeanor in an officer’s presence
Arrests in the Home: **PAYTON**

· **The Quartet**: Payton, Olson, Steagald, Carter
· If Payton violation, then ARREST is NOT illegal (as long as the cops have ProbC) BUT SEARCH IS illegal (b/c NO SEARCH warrant) 

· Exclusionary rule reasoning: NY v. Harris
· Payton (1980): RULE: absent exigent circum, cops can NOT enter home WITHOUT an ARREST warrant! (illegal temporary seizure of premises = interference w/possessory interest)
· Cops do NOT need a search warrant to enter suspect’s house if they have an ARREST WARRANT AND reason to believe that suspect is inside!!
· “Reason to believe” the suspect is at home is a totality of the circumstances test (Magluta 11th cir. 1995)

· Cops can presume the person is home at certain times of day (this is a “common sense factor”)

· Some courts have held that “reason to believe” means probable cause (Pruitt 6th cir 2006, Thomas DC Cir 2005)

· *NOTE: “A body is not a fruit.” (Kerr/Frisbee).  A subsequent arrest cannot be the poisonous fruit of a Payton violation.
· Is it in the “HOME”?

· Common hallway = NOT home (Holland 2d Cir 1985)

· Open door = can go EITHER way - either arrest is in public b/c police are in hallway when announce to person at door OR because person physically standing behind threshold then = in home (depends on juris)

· IF the arrest is “in public” because the officer is outside the door, then he CAN enter the house AND do SITA!!
· IF the arrest is in the house b/c D is in the house and the officer searches, it is a Payton violation and the fruits are excluded!!
· Homeless persons

· Ruckman (10th cir 1986): arrest of homeless person can’t violate Payton even if arrest occurs in  a place that person calls home
· Community for Creative Non-Violence v. US Marshals Serv. DC 1992: Home must be applied flexibly to include a public area in which a homeless person has established a living space 
· Hotels and Motels:
· During rental period, Payton protection applies with equal force (Morales 8th cir. 1984)

· Same for campgrounds (United States v. Gooch (9th Cir. 1993)

· Arrests in the home of a third party
· Steagald (1981): A SEARCH WARRANT must be obtained to look for a suspect in the home of a 3rd party, absent exigent circum OR consent.
· Arrest warrant ALONE does NOT sufficiently protect the privacy interests of the 3rd party homeowner.

· Co-Occupants

· Litteral (9th cir. 1990): if suspect is a co-resident of the 3rd party, Steagald does NOT apply AND Payton allows BOTH arrest of the subject of the arrest warrant AND use of evidence found against the 3rd party!
· Lovelock (2d cir 1999): If you occupy premises jointly with another, you assume the risk that your housemate will engage in criminal activity
· Multiple “homes” + Officers must determine whether D lives on premises OR is visitor. 

· Risse (1996): woman can be arrested at partner’s house even though he has his own home (There is NO rule that a person ONLY has one home for the purposes of the 4A!)
· Standing to Challenge a Steagald violation (arrest of D in 3dP house)

· The courts have held: ONLY the third party homeowner, and NOT the visiting arrestee, can challenge a Steagald violation (Underwood, 9th Cir. 1983)

· Overnight Guest

· Minnesota v. Olson (1990): If you’re an overnight guest in the home of a 3rd party, an ARREST WARRANT under Payton is required, because you have a REOP (like staying in a motel)
· BUT cops can NOW enter the 3rd party’s home WITHOUT a SEARCH warrant b/c overnight guest has a REOP!
· Temporary Visitor

· The Q: Does a temporary visitor have a REOP? (Minnesota v. Carter 1998) (Visitors cutting coke have NO REOP)

· FACTORS:

· Nature of transaction (commercial or not)

· Period of time on the premises

· Previous relationship between parties involved

· Scalia/Thomas Concurrence: ONLY matters whether it’s the person’s home

· Kennedy Concurrence: ALL social guests have REOPS, but this is business

· Ginsberg Dissent: all guests invited for a common endeavor should share host’s REOP

Arrests in Commercial Premises: 

· Same as arrest in the home--question of WHO has standing.

· Keep administrative searches in mind.

Custodial Arrests for Minor Offenses:

· Atwater v. City of Lago Vista (2001): The soccer mom case!
· If police have ProbC to believe that an individual has committed EVEN a minor criminal offense in their presence, they may arrest them
· Reasoning:

· Hard to find the line b/w misdemeanors and felonies at the time/won’t know what they will be eventually charged with

· Spur of the moment decisions

· ** Arrest can still violate 4A if it is made in “an extraordinary manner, unusually harmful to her privacy or physical interests”

· O’Connor’s Dissent

· This can lead to racial profiling (pretext)
· She comes up with her own test to identify “fine only” offenses

· Hedgepeth v. Washington (DC Cir. 2004): Girl eating french-fries on metro.
· Arrest was bad policy but NOT unreasonable under 4A

· Vindicated majority views in Atwater, b/c legis changed the laws

Arrests of Material Witnesses:

· 18 U.S.C.A. § 3144: You can ARREST a material witness
· Affidavit filed by a party that testimony of the witness is material to a criminal proceeding AND

· It may become impracticable to secure the presence of the person by subpoena
· 3 protective features of Material Witness Statute (federal):

· CAN take a deposition
· Bail Reform Act secures review of propriety of detention
· Bi-weekly reports to the ct as to WHY material witness should NOT be released
· Every state also has a provision for detention of material witnesses

· NO const right to compensation for time spent in confinement

· Does NOT constitute a “taking” w/out compensation OR denial of EP!
· How do we know in advance that testimony will be material?

· Awadallah (2d cir 2003): detention of witness for grand jury proceeding is OK (grand jury = criminal proceeding). Upheld detention based mostly on protective features of statute.
· Al-Kidd (2011): (pretextual material witness arrests are OK!)
· Holding 1: An objectively reasonable arrest and detention of a material witness pursuant to a validly obtained warrant can NOT be challenged as unconstitutional on the basis of allegations that the arresting authority had an improper motive.
· We do not review the subjective thoughts of law enforcement here

· In this case, they had individualized suspicion that Al-Kidd had material info, and a proper warrant!

· When is intent relevant to 4A analysis (according to majority)?

· Relevant in administrative searches and special needs

· Irrelevant in everything else

· Holding 2: All justices agree that Ashcroft has qualified immunity b/c did not violate “clearly established law”. Whether or not pretext is okay was not clearly established.

· **NOTE: Constitutionality of the Material Witness Statute has NEVER actually been decided by SCOTUS.

· Ginsburg: Warrants are not validly obtained when the magistrate doesn’t know that it’s pretextual. Therefore, the warrant might be invalid EVEN IF the statute is constitutional.

· Kennedy: This should NOT be governed by warrant clause, might still be subject to reasonableness question

· Sotomayor: Gov’t officials subjective intent is generally irrelevant, but NOT convinced that this should be governed by normal pretext cases b/c none of those cases are about prolonged detention of a person w/o ProbC to believe that they committed a crime.

SEIZURES

	Federal Requirements
	Legal Standard
	NYS - Extra Requirements
	Legal Standard

	Arrest
	Probable cause
	
	 

	Stop
	Reasonable suspicion
	
	 

	Encounter
	ZERO legal standard
	Common Law Inquiry (CLI)
	Founded suspicion (something that leads to suspicion): to ask a harsh question

	 
	 
	Request for Information
	Objective and credible reason (OCR): to ask an innocuous question


STOP AND FRISK

· Stop = seizure of the person

· Whenever a cop “accosts an individual and restraints his freedom to walk away,” it’s a seizure (Terry)

· Frisk = reasonable search under 4A (Terry) (not “full-blown” search requiring higher standard of proof)

· New York Stop & Frisk Policies

· “Broken Windows” Policing: target minor crimes in high-crime areas to affect behavior

· “Operation Impact” (Zimmern): cops flood high crime zones in high crime hours

· **NOTE: people disagree about whether these policies caused the NY crime drop

· MacDonald: Stop and frisk saves lives

· Zimmern: Mass incarceration does not reduce crime

· Terry v. Ohio (1968):  
· Holding:

· Where an officer reasonably concludes criminal activity is possibly occurring AND the person is armed and presently dangerous
· AND identifies himself as a policeman AND makes reasonable inquiries
· Nothing in the initial stages of the encounter dispels his initial fear for his own or others’ safety,

· THEN, he can conduct a carefully limited search of the outer clothing of such person in an attempt to discover weapons for protection of himself and others 

· = reasonable search under 4th amend!

· Four large-scale points of law:

· 1) Constitutionalizes seizures of the person on less than ProbC!

· Falls outside of the warrant clause, but still covered by 4A
· Just a stop, not rising to level of arrest

· 2) Balancing test: gov’t interest (need to search/seize) vs. privacy interest (intrusion on) of person seized

· Camara v. Municipal Ct

· Gov’t interest in Terry is protecting officers and others from harm

· TEST: would a reasonably prudent man in the circumstances be warranted in the belief that his safety/safety of others are in danger?
· 3) Reasonable suspicion must be based on objective, articulable facts, NOT hunches.
· 4) The officer must first have constitutional grounds to make a forcible stop in order for the frisk to be justified (Harlan conc), AND even once are justified in stop, need a separate justification to frisk:

· If the reasonable suspicion to stop is a crime of violence, THEN you can frisk!
· Need to frisk can also be demonstrated by something other than crime of violence

· White concurrence: usually have right to walk away except in special circum (like here), but STILL have right to refuse to answer questions
· Adams v. Williams (1972):
· Facts: Cop received a tip that someone sitting in car had drugs and guns. When person in car rolled down window, cop reached in the car and found gun in his waistband.

· Holding: 

· Justification for a frisk can be based on an informant’s tip, NOT JUST an officer’s personal observation (expansion from Terry)

· Also, applied Terry to possessory/narcotics offense (rather than violent crime)

· In this case, the frisk of the waistband was reasonable (protective search) and search of the car’s passenger compartment was a full-blown search with ProbC (once found gun)

· Informant:

· Nothing to actually show BK or V; cops just made inferences upon which to based the stop/frisk/search

· Marshall’s dissent

· **NOTE: Practically speaking, this case extended a Terry stop to a search for evidence
· Pennsylvania v. Mimms (1977): Officers in the course of a legal stop of a car have an automatic right under Terry to order the driver OUT of the vehicle
· Intrusion is de minimis
· Objectives:

· Protect officer from assault
· Protect officer and driver from traffic

· Maryland v. Wilson (1997): Bright-line rule of Mimms applies to passengers
· Officer safety is always important; still only a de minimus intrusion for passenger

· Passengers = possible sources of harm 

· Arizona v. Johnson (2009): BUT STILL need reasonable suspicion that armed and dangerous in order to pat down passengers and drivers
· New York v. Class (1986): In order to view a VIN (vehicle identification number), officers can reach in and move papers off the dash board even though everyone was out of the car
· DEOP in cars b/c:

· “Web of regulation of cars” = REOP in VIN is diminished (possible reference to administrative searches)

· Officers not required to ask driver to re-enter car to move papers himself b/c dangerous to officer

· Doctrinal expansion: able to “frisk” a place not just a person!! (NOT a Terry frisk, since it wasn’t about dangerousness; is about DEOP in VIN #) 

“Stop” vs. “Encounter” 

· The Free to Leave TEST
· Mendenhall (1980) (not a majority yet, but later adopted as initial benchmark for whether a person has been stopped for the purposes of Terry): A person has been seized w/in the meaning of 4Am where a reasonable person would have felt that s/he was NOT free to leave (under the CIRCUM! - fact-based)
· Circumstances that might indicate a seizure:

· Threatening presence of several officers

· Display of a weapon by officer

· Physical touching of citizen

· Use of language OR tone of voice indicating that compliance with officers’ request might be compelled
· No seizure occurred here: gave her back her ticket and asked her to accompany them, then “consent” search

· Florida v. Royer (1983) (plurality): Adopts free to leave test
· Facts: Drug courier in the airport. Officers took ticket and license of citizen and walked away = seizure! (not free to leave) 

· Holding: 

· State has burden of showing the person was “free to leave”

· If it is a mere encounter, then:

· Do NOT have to answer questions OR listen

· Merely refusing to answer questions is NOT objective grounds for detaining person!

· Can walk away
· Side note: Officer identifying self is NOT a seizure; also, just asking questions is NOT a seizure (even though don’t feel free to leave) (Fed law; states can have diff rules)

· INS v. Delgado (1984): Free to leave test adopted by majority of the Ct
· Facts: factory sweep, questioning undocumented immigrants about status, armed INS agents blocking the exits
· Holding:

· NOT a seizure (stop): these people were “free to leave” (!)

· Reasoning:

· Police questioning, by itself, is unlikely to be a 4A violation

· Employees were at work, therefore unlikely to leave anyway, therefore agents could NOT have had a coercive effect!  

· CA v. Hodari (1991): pursuit ≠ seizure, UNLESS the person yields!
· Types of seizures:

· Touching--instant 4A event as soon as the officer touches the person

· No Touching: officer engages in non-physical show of authority (e.g. pursuit) = 4A event WHEN a reasonable person would NOT feel free to leave AND they SUBMIT to authority! 

· Starshall: If a person flees, you can do pretty much anything until they submit (take evidence that falls out of pocket, shoot at them as long as you miss)

· Mettler v. Whitledge (8th cir 1999): NOT a seizure where police released attack dog BUT suspect shot the dog before it got to him
· Forced movement:

· Ct is very strict about finding forced movement to signify arrest
· Could police transport a suspect a short distance so that he could be ID’d by witnesses at the scene? → Could distinguish from Dunaway b/c ONLY being transported for ID purposes.

· Criticism of freedom to walk away: only way to get away from a cop is to be rude; this creates social discord
· US. v. Cardoza (1st Cir. 1997): TEST = whether the police officer’s conduct under the totality of the circumstances objectively communicates that the officer is exercising his official authority to restrain individual liberty
· Alternate way of framing test; less intellectually dishonest (Schaffer likes)
· Shifting from focus on reasonable citizen to looking at objective conduct of the officer

· NYS: Stop v. Encounter

· DeBoer: NYS is constitutionalizing ALL levels of street encounters w/police
· 1) Common Law Request for Information: Police may inquire about a person’s activity w/o any indication of criminal activity if they have a credible reason
· 2) Harsh Questioning: Police may stop a person without force for questioning (Common Law Inquiry) if there is a founded suspicion of criminal activity

· 3) Stop: Police may forcibly stop, detain or pursue (= a seizure under NYS law) a person with reasonable suspicion 

· Under federal law, pursuit ≠ seizure

· 4) Arrest: ProbC
· In the Matter of Tyheem S.

· Facts: gang area at night, 3 individuals wearing red clothing (Bloods?)

· The fact that they’re wearing red clothes = objective credible reason to approach and make a request for info

· As the officer walks up, he sees a bulge = founded suspicion to ask about the waist band AND touch the bulge!!??

· Once felt pistol, had ProbC to arrest

· 2009 Brooklyn Case (Arden Cadel):

· D moving towards vehicle in high-crime area clutching waistband, saw cop and ran, cop pursued, D threw gun into bushes

· Held: flight not enough to create reasonable suspicion to pursue. In NY pursuit = seizure (NOT fed law = NOT seizure at all!)
· Whether or not to suppress gun (need causal connection to illegal pursuit in order to suppress evidence):

· If D made a decision to throw it away b/c of the pursuit, it is suppressed b/c fruit of the poisonous tree
· If NYS adopted Hodari, then court would NOT have to look at what D was thinking when running

· Reyes: 
· Cops respond to 911 call re: knife fight. Chased suspect into a building, found a knife and a revolver.

· Held: Pursuit = illegal seizure under DeBoer; therefore search = illegal under DeBoer; therefore weapons = [image: image1.png]


(fruit of the poisonous tree)

· 2009 BK Supreme Court case:

· Police get an anonymous tip that a person has a gun, tipster gives license plate number. Police track down car and find gun.

· Held: Approach was unlawful
· Only corroborated innocent information without corroborating criminal activity is not enough to show RS (different from AL v. White, where the only corroboration was of innocent activity)

· Nervousness does not add to RS

Reasonable Suspicion

· Reasonable Suspicion: Questions to Ask

· Source of information

· Is the information sufficiently suspicious?

· The Test: Aguilar/Spinelli prongs (BKV and corroboration) are still relevant, but less is needed; this is like a more flexible Gates test

· Alabama v. White (1990): Anonymous informant’s tip CAN provide “reasonable suspicion” if it is “significantly corroborated” by a police officer’s investigation
· Less demanding standard as to quantity and quality of information

· Stevens and Brarshall dissent: everything corroborated by the police was innocent activity

· Florida v. J.L. (2000): NO reasonable suspicion, and no “firearms exception”
· Facts: There was a guy in a plaid shirt!  He has a gun!  (Anonymous tip)

· Holding: Official suspicion is measured by what the officers knew beforehand, and here they didn’t have any indication to trust that there was criminal activity. Must have MORE than just an anonymous tip that someone has a gun to do a Terry stop (although once stopped you can definitely frisk)

· There is NO “firearm exception” to the reasonableness analysis used in a Terry stop.

· An anonymous tip must bear standard indicia of reliability in order to justify a stop!

· Kennedy concurring: FACTORS which make anonymous informant more RELIABLE:

· 1) Same caller who has called before with a good tip (same voice)

· 2) Predicts future conduct
· 3) Places anonymity at risk--for example, talks to you face-to-face w/o giving her name

· There might be a time when Caller ID would make all tips more reliable!

· Times when a less showing of reasonable suspicion is needed:

· US v. Wheat (8th Cir. 2001): Erratic Drivers

· Holding: Upheld the stop of a car on the basis of an anon tip that it was driving erratically, EVEN THOUGH when the cops got to the car, it wasn’t driving erratically

· For erratic drivers, the standard for reasonable suspicion is lowered AND NO corroboration is needed - the guy CAN be driving normally when the cops see him!

· Relied on language in J.L. that when public safety is at imminent risk, the outcome in J.L. might have been different

· Distinguished from gun cases b/c in gun cases you can have less intrusive options than stopping (consensual encounter, prolonged observation)

· United States v. Hicks (7th Cir. 2008): 911 Emergency Calls
· Holding: 911 tip by anonymous informant about domestic violence held to be sufficient basis for reasonable suspicion without corroboration
· 911 emergency calls are “inherently” more reliable, rather than an “exception”

· United States v. Wooden (7th Cir. 2008): Domestic Violence
· Holding: Anon tip about domestic violence sufficient to justify seizure where D and girlfriend were chatting nicely when police arrived

· Worry that a violent person could pull a gun on his girlfriend at any minute

· US v. McCargo (2nd Cir): Police Transporting Non-Arrestee
· Police had NO reasonable suspicion but frisked suspect (based on dept policy) before they put suspect in the car with them to drive him to a “show up” where witness could try to ID

· Held: Ct upholds department policy as reasonable despite complete lack of suspicion b/c inherent dangers of transporting suspect in car w/officers (close proximity between cop and suspect)

· Abstraction from Terry principles (officer safety)

· No requirement that officers put selves in danger just b/c no reasonable suspicion

· Anonymity

· United States v. Heard (11th Cir. 2004): Face-to-face time = less anonymous
· Woman gave officer a tip about a man she was arguing with, then jumped off the train and was never seen again

· Held: Reliable tip

· Reasoning: Face-to-face is inherently more reliable b/c officers have the chance to observe demeanor and credibility
· **NOTE: tipsters who leave permanently are slightly less reliable

· United States v. Brown (10th cir. 2007): Distinguishing characteristics = not anon.
· Unnamed individual who divulges enough characteristics to limit his possible ID to only a few people is not anonymous b/c capable of being identified

· United States v. Copening (10th Cir. 2007): Unblocked number = NOT anon.
· Not anonymous where the phone number was unblocked

· US v. Casper (5th Cir. 2008): Caller ID = not anon.
· Where caller ID allows police to trace the tipster, the reliability increases

· Reasonable Suspicion for Completed Crimes:

· United States v. Hensley (1985): Terry stops on reasonable suspicion are NOT confined to prospective crime, it can also be used to investigate completed crimes. 
· Stops on reasonable suspicion, grounded in specific and articulable facts that the person they encounter is involved in OR is wanted in connection with a completed felony
· Flight
· Wardlow (2000) (5-4): Presence in area of expected criminal activity + unprovoked flight can = RS
· “Headlong flight = the consummate act of evasion” → “suggestive” of wrongdoing

· Takeaway: flight alone, while NOT enough for RS, is almost enough
· Stevens, Souter, Ginsburg, Breyer dissenting: In a high crime neighborhood, it’s more appropriate to run

· EDNY case 2011: Flight → RS

· Cops in high-crime area at night saw D, who fled, cops chased him, found gun

· Held: Flight supplied RS for Terry stop, so gun was not suppressed

· **NOTE: Under NY law, flight does NOT → RS!  b/c pursuit = seizure

· Appellate Review for RS (Reasonable Suspicion determinations are NOT reviewed by magistrate)
· Ornelas-Ledesma (1996): Technicially, review is de novo, BUT in reality it gives a lot of deference to cops
Drug Courier Profile:

· US v. Berry (5th Cir 1982): 
· Seven factor drug courier profile

· arrival from/departure to source city
· carrying little or no luggage
· unusual itinerary
· alias

· large amounts of currency
· purchasing plane tickets with a large amount of small denomination currency
· unusual nervousness
· Secondary profile characteristics

· public transportation

· immediately making a phone call after deplaning

· leave false call back number
· excessively frequent travel to source cities

· Holding: drug courier profile is no more than an administrative tool!  No one factor on the profile is dispositive of RS:
· 1) a match to the drug courier profile does not = RS
· 2) BUT a match to a factor on the profile can still be relevant to RS, “with due regard for the officer’s experience”

· US v. Sokolow (1989): Basically adopts Berry approach
· United States v. Beck (8th Cir. 1998): Officer tried to justify a stop on the basis that D was in a car from CA and CA = source dealer. Held that the profile factor was too broad.
Race & Probable Cause/Reasonable Suspicion

· Permissible as an identifying characteristic

· Kennedy article:

· Proposes using 14A Equal Protection to challenge racial profiling → ANY distinction based on race is unconstitutional

· EP claim is difficult to win because:

· you must prove intentional discrim, not just disparate impact
· Wren (pretext case) means you can NOT just show race was a factor, you have show there was NO other legit factor (lots of discovery, and you might need a direct statement)
· AS suggests: use statutes instead of EqP! 

· City of St. Paul v. Uber (Minn.App. 1990): Bad Neighborhood
· Facts: cops stopped someone for driving around in a neighborhood where there were a lot of prostitutes

· Holding: Being in a “bad neighborhood” is not enough for RS
· it would be “inadvertent...but invidious...discrimination”

· Other courts have found it permissible for an officer to consider race in determining whether conduct is suspicious:
· United States v. Weaver (8th Cir. 1992): only black person on plane was stopped as a drug courier. Held that race was permissible consideration b/c profile that included race and other factors.
Frisks

· Terry Frisks Can’t Search for Evidence

· Minnesota v. Dickerson (1993): The Coke Squeeze 
· Terry frisks are ONLY justified for police safety, NOT searches for evidence
· squeeze of cocaine in pocket = search for evidence

· Miles (9th cir 2001): The Small Box Shake
· shaking small box that clearly was too small to contain a weapon exceeds scope of Terry

· Askew (DC Cir 2008): The Jacket Unzip
· unzipping jacket to facilitate identification exceeds scope of Terry b/c not self-protection but rather to obtain info about a crime

· Suspicion Required to Support a Right to Frisk

· People v. Russ (NY Ct. App. 1984): 
· 911 call said woman parked in a high crime area gave a gun to someone else. Cops stopped and frisked

· Held:

· Stop was justified on RS

· Subsequent frisk was NOT justified b/c NOT enough indication of dangerousness (no more gun on her)
· Frisk requires reliable knowledge of facts providing reasonable basis for suspecting that the individual to be subjected to that intrusion is armed AND may be dangerous
· FACTORS that can support dangerousness:

· suspicious bulge

· evasive answer/refusal to answer

· furtive movements

· concealed by darkness
· Rideau (5th Cir. 1992):
· Drunk man stumbles after police shine a bright light in his face

· Held: Frisk was justified b/c ReasSusp of dangerousness

· Factors:

· High crime area where ppl carry weapons and deal drugs

· Stumbled → Reasonable to believe that he was drunk

· Backed away when they talked to him

· Respect for officer’s experience/intuition (implied in the case)

· Smith dissent: anything he did would have been suspicious b/c he was in a high-crime neighborhood!  this is “status” discrimination
· Nature of the Crime

· Levetro v. Lapina (3d Cir. 2001): frisk of person suspected of tax offense was illegal, since there was no reason to think the person was armed
· US v. McKoy (1st Cir 2005): frisk of person who had a parking/license plate violation in a bad ‘hood was illegal; no reason to suspect weapon
Protective Searches

· Michigan v. Long (1983): The power to search under Terry can extend to protective examinations of areas beyond the person of the suspect (whom police reasonably believe to be dangerous) from which a weapon could be gained post-stop!
· Need both:

· reasonable belief that person is dangerous AND
· person can actually reach for a weapon in that area (“grab area”)

· In this case (b/c only a temporary stop), it’s easy to reenter a car and grab a gun and harm the cops

· note: it’s “cursory” - about weapons, NOT evidence (just like a frisk)

· Tension between setting forth rational principles to guide behavior, and what the police will actually do b/c they are afraid for their own safety
· Reaching under a car seat is ambiguous

· People v. Torres (NY 1989): rejected Long as a matter of state law. 
· NEW FEDERALISM!

· sees the scenario as far-fetched; why would a person who is free to leave start a fight with the cops?

· Drug activity/transaction per se rule?  (Does “drug dealer” = “dangerous person”?)

· Brown (8th Cir 1990): guns and drugs go together, so cops can search a glove compartment when suspect of drugs
· Sakyi (4th cir 1998): can frisk all occupants of a car after finding marijuana
· Cases applying Long
· Protective sweeps aren’t just for cars, and temporarily withholding a person’s effects is insufficient (US v. Johnson 5th Cir 1991)

· Cops can search the passenger compartment even when the D was handcuffed, because it was a potentially temporary stop (US v. Wilson 5th Cir. 2004)

· Mere fact that the driver chose to get out of the car to show the cop his license did NOT justify a protective search (US v. Hunt 5 Cir. 2001)

· Protective Search of Persons Other Than the Suspect

· Ybarra v. Illinois (1979): Being in a bar does NOT = Dangerous Person
· Holding: Court won’t uphold frisk of patron in a bar pursuant to valid search warrant for the bar

· Patron’s mere presence in the bar was NOT enough to produce a reasonable belief that he posed a risk of harm
· Reid (DC Cir 1993): Being in a crack house DOES = Dangerous Person
· Holding: it is OK to frisk D after officers see him exit from a suspected crack house that they were about to search - much greater likelihood that he’s involved in the drug activity

· Protective Searches of Objects: Can the Cop Inspect This?

· Dickerson: officer can inspect an object touched during pat down ONLY if it is reasonably likely to be a weapon
· US v. Swann (4th Cir 1998): Credit Cards in a Sock Were Okay
· Facts: Cop found a hard object in a suspect’s sock when he tried to flee/threaten the officer.  Cop pulled out credit cards from the sock

· Cop testified he thought it was a box cutter

· Holding: Objectively reasonable to think the cards were a weapon

· suspect’s behavior was suspicious

· court looked at totality of the circumstances (we think)

PROTECTIVE SWEEP
Protective Sweeps (type of search) = Separate from but similar to Terry Doctrine!

· Maryland v. Buie (1990): Sweep for safety reasons ONLY!
· Facts: arrested at home and went through the whole house, then found evidence

· Holding: 

· Protective Sweep: “quick and limited search of the premises incident to arrest, conducted to protect the safety of police officers and others”

· When it can be justified (TEST): “if officer has reasonable suspicion that the area to be swept harbored an individual posing danger to the officer or others”

· **NOTE: This case is about individuals, but (we think) potentially bombs/violent dogs could fall under this doctrine too

· Balancing Test: Arrestee’s privacy interest in the home v. safety

· Dissent (Brarshall): exceptions (through Terry doctrine) to probable cause rule for searches are swallowing the rule

· Colbert (6th Cir 1996): A protective sweep was NOT permitted where there was no indication that anyone other than the arrestee was on the premises. 
· Hogan (10th Cir 1994): no “fishing expedition” - protective sweep is NOT about finding evidence! 
· Same reasoning as Stevens’ concurrence in Buie (worrying that anyone is destroying evidence is NOT a reason for a protective sweep)

· Gould (5th Cir 2004): (not an arrest situation) Consent to a search of ONLY one area does NOT preclude sweep of a broader area
· Consent does not dictate area of sweep as long as you have reasonable suspicion to believe that a person in the area is dangerous AND could gain access to weapon. 

· All you need is consent to get in and then you can search everything. This works even when there is no arrest involved. 

· Facts: Police thought they were walking into a trap

· SDNY Case: Suppressed evidence where police got consent to enter
· Police created the threshold danger, so should not be able to search

· Take-away: A possible counter-argument in a Gould situation is, “The cops created the danger to themselves by asking for my consent to enter!  It could have been avoided.” (minority view)

ARREST

LINE BETWEEN “STOP” AND “ARREST”

· TEST: look at FORCE and/or TIME (relational temporal limit, not fixed, even when no force; are police still actively pursuing investigation?; are police “unduly” extending the stop?)

· BUT Harlen concurrence(?) in Terry says if can make a stop can make a FORCIBLE stop, so NOT necessarily arrest if force is used!
· Forced movement into a custodial area

· Florida v. Royer: Took narcotics suspect into separate room
· Police turned the stop into an arrest by putting extra pressure on D, therefore consent to search luggage invalid

· ProbC is required (b/c is arrest!) if the officer forces the suspect to move in order to further the investigation or to place more pressure on the suspect

· Here: purpose was to put pressure on D to consent to search

· Ricardo (9th Cir 1990): Unnecessary force = arrest, not stop
· Taking person by the arm and placing him in squad car for questioning held impermissible under Terry where there was no showing that the police procedure was necessary for safety or security reasons
· Forced movement for identification purposes

· People v Hicks (NY 1986): Short trip for ID by witnesses
· Police CAN transport suspect a short distance (here ¼ mile) for purposes of ID by witnesses if there is reasonable suspicion that this person committed the crime
· This was a Terry stop, not an arrest

Investigation Techniques

· Cops can do some preliminary investigation of what they had reasonable suspicion for, in order to stop the person in first place (falls within Terry)

· BUT if cops investigate beyond what they stopped him for, that’s an arrest (no longer STOP! requires ProbC)

· Questioning re: ID is fine (Guzman , specific to ID)

· Verifying info by communicating with others/checking computers, registration for warrants or stolen car reports is fine (Mendez)

· Canine sniff OR prelim. investigation of specific suspicious circumstances which gave rise to stop in the first place is permissible (Bloomfield)

· “Reasonably related in scope” to circum justifying stop in first place

· Criminalizing Refusal to Provide ID during a Stop

· Hiibel v. 6th Judicial District Court of Nevada (2004): Refusal can be a crime
· D refused to provide identification during a Terry stop and contended that the state had no power to criminalize this refusal

· SCOTUS upheld the conviction. Officers have a right to demand identification as part of an investigation during a Terry stop
· And NV statute requiring the provision of ID sufficiently balances individual and state interests → reasonable seizure

· State interests: past offenses, open warrants, etc.

· Individual intrusion is minor: does NOT substantially increase the amount of time and inconvenience to suspect when already is stopped (minor increment of increase in intrusion does NOT implicate 4th amend)

· Reasons why ID could help the cops

· helps them clear another suspect/focus their efforts

· helps them know the history of the suspect (like in a DV situation)

· Dissent: problem with law is that stopees are NOT supposed to have to answer questions!
· Oral ID vs. driver’s license?

· Vagrancy convictions have usually been invalidated where people didn’t give IDs

· Undercurrent in vagrancy cases = don’t need to give a reason for being on the street

· Statute in Hiibel does not require physical ID

· Sometimes, request by officer for ID during a Terry stop can be UNREASONABLE if reasons for the stop does NOT align with need for ID (per Schaffer)

· Overly Intrusive Techniques

· Require ProbC because they change a stop to an arrest

· People v Carlson (Colo. 1984): limited sobriety test is fine but full battery is not
· State v. Wyatt (State? 1984): just a sobriety test is fine

Stop/Encounter After a Stop
· Stop after a Stop
· Terry stop MUST end when reason for stop has come to an end (reasonable suspicion has been cleared up OR person has been processed; i.e. ticket written). Need independent reasonable suspicion to conduct a new Terry stop!
· In other words: Do a new Terry analysis for each stop!

· Permissible stop after a stop:

· US v. Erwin (6th Cir 1998): police pulled over D b/c thought intoxicated; he wasn’t NOT during stop got reasonable suspicion that D was a drug dealer (totality of circum). Permissible stop after a stop. 

· Consensual Encounter after a Stop

· Ohio v. Robinette (1996): Whether a post-stop incident is a “consensual encounter” or another stop depends on the totality of the circumstances
· Stop = not free to leave

· Whether the person was told “you’re free to go” is relevant, but not dispositive (officer does not have to tell citizen that s/he’s free to go)

· Holding: In this case, even though the suspect was not informed he was free to go, the post-stop encounter was consensual

Interrogations and Fingerprinting

· Dunaway v New York (1979): Forced move to station house for interrogation
· Police can NOT detain a suspect AND transport him to the station house for questioning without ProbC, even if it’s not an arrest under state law
· It is an arrest for the purposes of the 4th amendment

· Davis v. Mississippi (1969): Interrogation + Fingerprinting a large group
· Violates 4A to round up 25 African-American youths for questioning and fingerprinting (trying to match prints) (fingerprint dragnet = NOT ok)

· Hayes v. Florida (1985): Forced move to station house for fingerprinting
· Forcibly removing a person to the station house for the purpose of fingerprinting requires ProbC b/c it is an arrest
· Fingerprinting in the field might be OK

· **NOTE: Can cops fingerprint at every Terry stop?  Schaffer thinks the answer is yes, unless it take so long that it converts the stop into an unlawful arrest.

Time Limits

· Sharpe (1985): There is NO absolute time limit for a Terry stop. 
· Held suspect for 30-40 minutes in this case and it was OK

· But stop cannot be infinite. There’s just no bright line rule

· It’s all about whether you “unduly extend” the stop - depends on whether police are “diligently pursuing their investigation”
· US v. Davies (7th Cir. 1985): Newbie cops can get 30 min to ask for help
· Bloomfield (8th cir 1994): OK to stop someone for an hour to wait for a drug dog
Show of Force

· Use of handcuffs and guns routinely permitted during Terry stops (reasonable suspicion that necessary to protect officers) (does NOT automatically revert to arrest)

· People v Allen (NY 1989): handcuffing suspected bank robber is fine
· Alexander (2d cir 1990): It’s OK to show guns to detain men suspected of purchasing drugs. Drugs are inherently dangerous
· Novak (7th Cir 1989): Pointing a gun at someone’s head is excessive. That is an arrest!
Limited Searches for Evidence

· Terry search rationale CANNOT be extended to evidence

· Arizona v. Hicks (US 1987): police tried to justify moving turntable slightly to get ID info based on (1) reasonable suspicion that stolen AND (2) just a limited intrusion (cursory search)

· SCOTUS: NO. Must have ProbC to search for evidence even though only minimally intrusive to do so!
SEARCH INCIDENT TO ARREST (SITA)
Spatial Limitations of SITA

· Chimel v. CA (1969): SITA = search of the area in the immediate control (AIC = grab area) of the arrestee, for safety AND to prevent destruction of evidence

· This is similar to the limit on Terry stop protective search of area in immediate control only in the arrest context.
· You can’t search the entire house under an arrest warrant, which is what happened in this case (worry about potential abuse by police)

· It is different from Terry in that reasons include:

· protection AND

· destruction of evidence

· “Area Within Control” Examples:

· US v. Lucas (8th Cir 1990): Guy in kitchen reaching for drawer with gun in it (police stop him and open drawer): permissible
· A SITA (warrantless search, justified based on arrest) may be valid even though court (with benefit of hindsight) doubts that D could have reached items seized during search
· Cops were reasonable to fear for their safety at the time
· US v. Queen: Arrestee handcuffed and guarded by two cops: permissible
· US v. Blue 2d Cir. 1996: Suspects handcuffed, on the floor, controlled by multiple officers, search was inside a mattress: impermissible
· US v. Neely 5 Cir. 2003: Suspect hospitalized for surgery, cops seized his clothes: impermissible
· Currence (4th Cir. 2006): Search inside handlebars: permissible
· D arrested while on bicycle. Cops searched handlebars. Search was acceptable b/c handlebars removed easily and were definitely within D’s immediate control (arrestee’s ability to REACH INTO closed container makes it permissible to open under SITA)

· “Grab Area” = WHEN do we define it?

· Davis v Robbs (6th cir 1986): Upheld seizure of a rifle that had been in close proximity to arrestee at time of arrest (EVEN though in squad car at the time of the search; no longer an exigency search)
· Abdul-Saboor (Dc Cir 1996): Grab area is determined as of the time of the arrest, NOT the time of the search
· Worried about “perverse incentive” to delay detention of suspect in order to get evidence

· Automatic Right to SITA

· Washington v Chrisman (1982): Kid arrested for underage drinking; police goes w/him to dorm room to retrieve ID; officer sees drugs; seizes them (walks into room to do so), even though had nothing to do with protection of self or D (or prevention from escaping)
· Holding: Absence of an affirmative indication that an arrested person might have a weapon available OR might attempt to escape does NOT diminish the arresting officer’s authority to maintain custody over the arrested person AND to conduct an automatic search for evidence and weapons within the grab area!!!
· Translation: You can maintain custody and do a SITA in any arrest!  No additional suspicion needed.

· “Maintain custody” = a roving arrest (per Eliza): Since officer had arrested D, officer had the right to ENTER his room at ANY time b/c monitoring the movements of D.

· Beyond SITA: Arrest Leading to Exigent Circumstances

· Arrest is not dispositive of exigent circumstances, but it IS dispositive of SITA

· They can be alternate arguments in the same factual scenario

· Vale v. Louisiana (1970): D arrested on his front steps for drugs (trying to get inside). Cops then went inside to “prevent destruction of evidence.”  Not cool.
· This violated 4A b/c no exigent circumstances existed (and NOT permissible SITA either)

· Socey (DC Cir 1988): arrest of suspected drug dealer outside large-scale drug operation 
· Destruction of Evidence test: Cops can show an objectively reasonable belief that someone may be destroying evidence (exigent circumstance) by showing:

· 1) reasonable belief 3rd parties were inside a home, AND
· 2) reasonable belief that they knew about the arrest of a “confederate” AND this would lead them to destroy the evidence

· Differences Between SITA and Protective Sweep

· Maryland v. Buie (US 1990): SITA and Protective Sweeps = Different Concepts!
· Holding: the spatial limitations of Chimel (the grab area) are not undermined by a protective sweep (which goes beyond the grab area)

· Chimel only talked about SITA, not relevant to protective sweeps
· Protective sweeps incident to arrest are ONLY justified by safety concerns (for officers and others)...NOT destruction of evidence
· Protective sweep is limited to areas where people may be hiding (rooms, closets). SITA is limited to grab area (places where weapons can fit)

· NO automatic right to do a protective sweep, but there is automatic SITA (per Chrisman case)

Temporal Limitations of SITA

· Sequence of Search and Arrest

· Rawlings v. Kentucky (1980): Arrest can “follow quickly on the heels” of a search
· US v. Cutchin (DC Cir. 1992): cops had probable cause for arrest, independent of the search
· Smith v. Ohio (1990): search can NOT be used to provide the probable cause necessary to make the arrest
· “Incident” to Arrest: How “removed” can be you get before it’s not a SITA?

· Chambers v. Maroney (US 1970): impounding D’s car & bringing to police station to search post-arrest cannot be justified as SITA, but CAN be justified on separate grounds (see automobile exception below)
· US v. Chadwick (1977): searching a footlocker at the police station 90 minutes after the arrest can NOT be justified an SITA 
· No DEOP in possession (as opposed to in person) caused by an arrest 

· Need a warrant or exigent circum in order to search briefcase, purse, etc. incident to arrest (opening another container)

· Edwards (1974): suspect can be searched incident to arrest the morning after arrested b/c the normal processes incident to arrest and custody hadn’t been completed when D was placed in the cell late at night
· you can’t force the cops to stay up all night!

· IMPORTANT: you CAN have a SITA at the police station (as long as could have done this search at the time of arrest)!
Search of Person Incident to Arrest (SITA):
· US v. Robinson (1973): Lawful Custodial Arrest → automatic full search of a person AND the AIC (area in their control) every time!
· No case-by-case analysis needed!

· Powell concurrence: arrest → DEOP in your person b/c of arrest (NOT a Chimel rationale = NOT about safety or destruction of evidence)

· (This is an automobile case)

· Brarshall + Douglas: Could lead to using arrest as pretext for search; admin convenience is NOT a good enough reason for further intrusions into privacy

· **NOTE: Robinson incentivizes police to follow people around and arrest for a minor crime. Then under Gant can search the car for evidence of more serious crime.
Automobiles

· New York v. Belton (US 1981):
· Passenger compartment of automobile = grab area of car; therefore, SITA includes search of car (OLD LAW: automatic right to search car AND ALL CONTAINERS!!)

· But not the trunk!

· Legal fiction recognized: even if person can’t really reach area searching

· Difficult to say has to do with protection of officers or preserving evidence; clearly is only about searching for evidence (in reality)

· Thornton (2004): Search power granted by Belton applies whenever the person arrested was a “recent occupant” of the car to be searched. (OLD LAW)
· Facts: man being pursued jumped out of car and arrested outside of car; search occurred while handcuffed in back of squad car

· Don’t want to encourage people to pop out of the car when they see police coming so as to avoid the search

· Scalinsburg Concurrence: Let’s be real. This is NOT the grab area; it is NOT about protecting officers or about perverse incentives or the inherent right to a Chimel search. These searches are about getting evidence.  We allow the searches b/c there’s a DEOP in the arrestee and there is specificity to search (not general rummaging).

· AZ v. Gant (2009) (5-4): Scalia says, “no more legal fictions!”
· “Re-construing” Belton: There is NO automatic Belton SITA when recent occupant has been arrested and secured and can’t access the interior of the vehicle.
· Belton is now limited by Chimel: search must be within grab area of unsecured arrestee at the time of the search
· But Gant also expands beyond Belton by permitting evidence searches
· Entire Holding: Police MAY search a vehicle incident to a recent occupant’s arrest ONLY IF:
· 1) the arrestee is within reaching distance of the passenger compartment at the time of the search

· this includes when the person is outside the car but there is a “possibility of access”

· OR 2) it is reasonable to believe the vehicle contains evidence of the offense of arrest at the time of the search 

· Allows for searches outside of AIC for less than ProbC, at least when searching for evidence of the offense on which arrest is based (like Rabinowitz & Harris)

· Evidence search includes the trunk, which wouldn’t be included in AIC under Belton
· Reasoning

· cars are a special circumstance

· Reasons to search a car can include

· Reason to believe that an individual is “dangerous” and might access the vehicle to gain access to weapons; can search the whole car without an arrest (Michigan v Long)

· ProbC to believe that a vehicle contains evidence of criminal activity, you can search the vehicle for evidence (Ross)

· Stare decisis analysis:

· Reliance by law enforcement?

· Change in circumstances?

· Workability?

· Note: Per Scalia, if the reasoning of the prior case is unsound, overrule it

· Scalia concurrence: We should overrule Belton, get rid of “charade of officer safety” and permit searches for evidence

· Alito and Rehnquist dissent: We ARE overruling Belton and now we’re back to case-by-case analysis. Stare decisis my friends!

· QUESTION: Houses & other non-car contexts...does Gant apply?

· After Gant, can an officer arrest a suspect, take him out his house and then search AIC (grab area)?

· if police power is restricted in Gant, is it restricted in other contexts?

· Knowles v. Iowa (US 1998): police officer issued citation and searched car w/out arrest (SCOTUS = NOT cool)
· Holding: if there is very little concern for officer safety and concern for destruction/loss of evidence is nonexistent, then police can’t search car

Federalism and SITA

· Virginia v. Moore (2008): If a police officer’s conduct violates state law but the arrest is based on ProbC, 4A is NOT violated
· States can regulate it if they feel like it - that’s their business

· we can’t have a patchwork Constitution

PRETEXTUAL STOPS AND ARRESTS

· Whren v. US (1996): Pretext is fine!
· Holding: Subjective motivation doesn’t matter (b/c speculation, inconsistent results across juris = not one unified Const, atomizes and trivializes the Const).  As long as there are objective justifications under 4th amend (prob cause, exceptions, etc.), then the arrest/stop/search is const!

· Stop is reasonable as long as officer in circum could have lawfully stopped the car

· NOT “reasonable policeman” standard

· Note: Subjective motivations do matter in the case of administrative and inventory searches (b/c there are no ProbC protections in those searches)

· Facts: just a stop for a civil traffic violation but then the found DRUGS!

· Pretext: 9/11 had not happened yet....not so worried about pretext then (though P tried to argue race)

· If you don’t like it, challenge the police conduct with the 14th amendment (Equal Protection for race!)

· No balancing needed in Whren because there is probable cause (unlike in Terry), and ProbC IS the balance!

· Ds argue that everyone is guilty of minor traffic violation crimes, so police can target ANYONE. SCOTUS says too bad; legislature made the law.

· Unless void for vagueness, or something else, SCOTUS won’t strike it

· Wilkins v. Maryland State Police (1992): discussing statistics
· way more likely to get pulled over if minority

· Testilying: police lie to say that have consent or that evidence in plain view (even if have ProbC b/c don’t understand law); police perjury to cover up potentially defective or pretextual arrests/stops/searches; partners lying for each other
· Christopher Perrino caught on tape by “Crespo,” suspect in Bx shooting (tape recorder proved cop lying)

· Security cameras, tape recorders, camera-phones all reduce testilying (according to Schaffer)

· Problem: elected judges won’t call cop a liar in opinion

· NOTE: as of a few months ago, cops cannot lose their pensions anymore by violating their oaths of office (a misdemeanor).  Now they can only lose their pensions if convicted of a felony
· Schaffer thinks the bargaining to get a bad cop out will now happen at the DA’s office; they’ll threaten charging the bad cop with a felony

· Ibarra (9th Cir 2003): “extraordinary” pretext is a-ok!
· Facts: police entrapped the D by pulling him over for speeding but then just happened to have a drug-sniffing dog - it was all a set-up

· Doesn’t matter if it’s a set-up!  Stop and search were objectively lawful

· Won’t invalidate otherwise lawful searches and seizures just b/c obvious pretext (Whren supports)

· Scopo (2d cir. 1994): 14A still puts some limits on discriminatory cop conduct
· Holding: upheld a firearms conviction based on evidence discovered during a stop for a traffic offense. 

· But 14A still limits cops who are discriminating!

Alternatives to 4A challenges for cop discrimination

· 1983 action
· not really a remedy bc D still gets prosecuted for the crime

· Equal Protection TEST (Maclin): strict scrutiny
· D was singled out b/c of race/ethnicity

· Case-specific: can’t just prove general discrimination

· Similarly situated white person would not have been stopped

· Specific intent or purpose of officer OR dep’t is to target minorities for traffic stops
· Problems w/ proving Equal Protection:

· Specific intent is particularly hard to prove in light of cops’ legit objectives

· you have to make a preliminary showing on both disparate impact (differential treatment) AND discrim. intent before discovery, which means the civil rights plaintiff has to pay for her own expensive discovery
Mistakes of Fact (ok) and Mistakes of Law (not reasonable)

· US v. Mariscal (9th Cir 2002)
· facts: officer thought violation of law to turn right w/out signal, but wasn’t

· Officer must have reasonable cause to believe motorist has actually violated a traffic law

· DeGasso (10th cir 2004): mistake of law = NOT reasonable
· Holding officer’s failure to understand the law could not provide an objectively reasonable basis for the stop

· US v. Flores-Sandoval (8th Cir. 2004): Mistakes of fact = CAN be reasonable
· Facts: D stopped for not having front license plate, but once stopped officers saw that it was actual there just obscured

· Holding: Reasonable mistakes of fact are excusable (no constitutional violation) in determining probable cause OR reasonable suspicion
· Mistakes of law are NOT excusable

· Gross (6th cir 2008): Officer’s mistake of law can never be objectively reasonable
PLAIN VIEW AND PLAIN TOUCH SEIZURES

Plain View

· Rationale: Shouldn’t have to run to a magistrate where it would be impracticable to do so

· Texas v. Brown (US 1983): plain view doctrine is NOT an exception to warrant clause; is just an extension of prior justification for an officer’s access to the area/object may be
· Coolidge v. NH (1971): If officers have a right to be in a particular place AND come upon evidence that they have ProbC to believe is subject to seizure, they may seize it
· This is the justification for plain view seizure

· Seizure of 2 cars b/c in plain view NOT upheld

· Had to be inadvertent--BUT this part of the holding is overturned in Horton

· Horton v. California (US 1990): Inadvertence is NOT necessary for a plain view seizure

· NO search occurs when plain view; only seizure!

· Focus on objective standards of conduct; prior justification for the intrusion is what matters

· Privacy is already adequately protected by particularity requirement; no extra intrusion

· Dissent (Brashall): majority is confusing possessory interests (seizures) with privacy interests (searches); there IS a further intrusion!!!

· Arizona v. Hicks (US 1987): shot fired into apartment; police enter; see expensive steroes, think stolen so move to find serial number = SEARCH!!!
· Holding: ProbC is necessary to justify a search that precedes a plain view seizure
· ProbC that THIS article is evidence and/or contraband must be “readily apparent”, meaning it must exist w/o necessity of a further search

· Even a minor intrusion is still a search

· Reasonable suspicion is NOT enough; need ProbC for a search!

Plain Touch

· Minnesota v. Dickerson (1993): fondling a lump of crack in suspect’s pocket during a Terry frisk
· Holding: the “Plain Touch” doctrine: it must be immediately apparent upon “first touch” that there is probC to believe that the item is evidence or contraband (incriminating character of object must be immediately apparent or move on slippery finger Joe!)

· analogous to “plain view”

· Specific holding: this particular case was an unreasonable search

· he didn’t just touch it, he “pushed and prodded” it ;)

· Examples of plain touch

· squishy seed-like thing (marijuana): US v. Yamba (3rd Cir. 2007)

· package, when the D just exchanged a package in a drug deal: US v. Williams (8th Cir. 1998)

CARS AND MOVABLE CONTAINERS

· Carroll v. United States (1925): you can search a car with probable cause but no warrant (Carrol Doctrine/Automobile Exception)
· Facts: bootleggers in a car stopped w/out warrant and searched (4 alcohol)

· Reasoning:

· Cars are moveable objects (so scary how fast they move!) - can escape jurisdiction with loot before have time to procure a warrant (so impracticable to require police to do so)

· Mobility creates an exigency (OLD)
· Chambers v. Maroney (US 1970): police took car to station before searched it (after arresting occupants)
· Search of car at police station is too far removed from arrest to be SITA

· BUT, search was OK b/c could have searched the car at the time of the arrest, so no 4A violation to search it at the station

· NOTE: Ct specifically points out that a careful search at the location and time of arrest was impracticable (dark parking lot, potentially unsafe for officers)

· Justified by Carroll: there is a difference between cars and other things; there is still ProbC and a car is still mobile

· Harlan concurring/dissenting: Should have temporarily seized the car and gotten a search warrant. This would have been less of a 4A violation, and a person could have consented if they didn’t want their car to be seized.

· Coolidge v. New Hampshire (US 1971): warrantless (i.e. search where warrant was defective) search of car was not permissible because of absence of exigency (police taking car from driveway and searching later)
· Ct said that mobility is not exigency bc police had control of the car

· Distinguished from Chambers b/c:

· The initial intrusion was unjustified

· In Chambers, they happened to come upon the car; here, they’d been investigating him for weeks

· Clarifications by court over time:

· Cardwell v. Lewis (1974): mobility of car before it is seized is not important
· Texas v. White (1975): police are NOT required to provide a justification for removing the car to the station-house rather than searching it at the scene (against Chambers FN)
· Florida v. Meyers (US 1984): a warrantless search of an auto may be conducted AFTER the auto has been immobilized, as long as there is ProbC to believe that auto contains evidence of criminal activity (clearer restatement of Chambers holding
· THIS IS THE RULE: warrantless search of an auto may be conducted if there ProbC that it contains evidence, regardless of whether it’s immobilized (Chambers/Myers)

· THE EXCEPTION: Where officers had the opportunity to get a warrant and didn’t, the search MAY violate the 4th amendment (Coolidge)

· RATIONALE: Chambers says that a car can be seized pending obtaining a warrant due to its mobility; a search w/o warrant is permitted b/c not more intrusive than a seizure would be. 

· BUT, if the original seizure itself could have been preceded by getting a warrant, then the premise of Chambers is missing and the search should not be justified.

· Consistent w/Chambers (officers could not have obtained warrant before seizing car) and Coolidge (officers could have)

· **NOTE: this rationale is flawed because it says that privacy and possessory interests are the same, so you might as well violate them both. See post hoc DEOP explanation in Carney.

· California v. Carney (1985): 
· Post-hoc reasons for the vehicle exception:

· Mobility (though doesn’t always apply on facts)

· DEOP--not b/c plain view, but b/c travel on public highways (this is preferred b/c more doctrinally sound)

· Public highways are subjected to pervasive and continuing govt regulation and controls

· Car “exception” is NOT an “exigency” (no exigent circum required in order to invoke exception)

· see PA v. Labron (1996) and MD v. Dyson (1999)
Motor Homes; What is a Car?

· United States v. Carney: Motor home parked in downtown lot.  Search was valid HERE where there was ProbC but no warrant.
· Capable of functioning as both home and car (mobile home can easily be instrument of illicit drug traffic)

· FACTORS to determine whether a mobile home is a house or a car (factors that show objective indication that being used as a residence):

· Location

· Whether the vehicle is licensed

· Whether its connected to utilities

· Whether it has convenient access to a public road

Movable Containers--In AND Out of Cars

· United States v. Chadwick (1977): 
· Mobility of footlocker justified its seizure but NOT its search (warrant required)

· Reasoning:

· Greater REOP in luggage than in automobile: luggage contents not open to public view nor subject to regular inspections → therefore search is greater intrusion than seizure pending a warrant (when is NOT for cars, since just empty transport shells)
· Primary function of luggage is as repository for personal effects v. car = transportation

· Arkansas v. Sanders (US 1979): a warrant is required to search a suitcase placed in the trunk of a taxi (OVERRULED)
· Officers had ProbC to search the suitcase but no ProbC to search anywhere else in taxi - CAN’T go into trunk to get at suitcase!!

· US v. Ross (US 1982): warrantless search of paper bag in a car is UPHELD, when there was ProbC to search the car (but no warrant)
· This case was just limited to its facts - it distinguished itself from other car cases (in that officers ProbC for ENTIRE car, not just a bag inside it like in Sanders)

· Car exception excuses warrant but does NOT excuse ProbC
· CA v. Acevedo (US 1991): expanding Ross to a new rule
· Holding: The police may search an automobile AND the containers within it without a warrant where they have ProbC to believe contraband or evidence is contained (in the container).

· Overruling Sanders, carving out car exception to Chadwick:
· No real extra protection conferred by Sanders rule (police would be able to get a warrant for container anyway)

· Perverse incentive of Sanders: just search whole car (more intrusive search) instead of honing in on bag of drugs

· Scalia concurrence: Should judge all 4A stuff by reasonableness, there are too many exceptions to the warrant requirement.

· Stevens dissent: Created a completely different anomaly: lose your REOP in luggage as soon as you put it in your car

· Open question: SCOTUS hasn’t decided whether ProbC to search one part of the car gives ProbC to search other parts (hood, trunk, passenger compartment)

Delayed Searches of Containers:
· United States v. Johns (1985): Search of container in car is NOT subject to extra time restraints, on top of the time restraints that are already on search of car itself
Search of a passenger’s property

· WY v. Houghton (US 1999):
· Facts: cops found a syringe on the driver and searched a passenger’s purse for more drugs

· Officers w/ProbC to search car MAY search passenger’s belongings found in car that are capable of concealing the object of the search
· Scalia is unwilling to deviate from Ross (he won’t add a “but only search the driver” limitation)

· Reasoning:

· Practical: don’t want to allow drivers to run-around the 4A by tossing their contraband to their friends

· DEOP for passengers in cars (public thoroughfare, cars not repository of personal effects, subject to police stop, pervasive govt controls as everyday occurrence, exposed to traffic accident?! = contents may be open to public scrutiny)

· passengers are often in a “common enterprise” with the driver (like in Pringle, an arrest case)

· Di Re case: ProbC to search car does NOT justify body search of passenger (b/c higher REOP in body)
EXIGENT CIRCUMSTANCES

Basics

· Fact-specific!

· Undermines general rule that searches are presumptively unreasonable without a warrant

· Exigent circum exist when have ProbC to search or arrest and delay would:

· 1) give suspect opportunity to escape
· 2) Could give a suspect or others an opportunity to take up and use weapons or hurt others

· 3) Give suspect or others opportunity to destroy evidence
· Exigent circum do not give cops license to search in the absence of ProbC.  But they do excuse the warrant requirement.

Hot Pursuit
· Idea is that it is unrealistic to stop in the middle of a chase b/c suspect could...

· escape 

· destroy evidence

· create a dangerous situation

· Variant of public safety/destruction of evidence

· Warden v. Hayden (US 1967) (this is also the “mere evidence” case): Leading hot pursuit case - washing machine
· Facts: officers pursue robbery suspect into house; go in and find clothes in washer

· Holding: 

· 1) warrantless search was justified by hot pursuit exigency
· weapons could be hidden in a washing machine

· 2) seizure of clothing permissible under plain view doctrine
· this is the “mere evidence” thing

· Welsh v. Wisconsin (1984): NO hot pursuit if suspect does not know he’s being pursued
· facts: drunk guy driving erratically, cops followed & arrested him at home

· US v. Santana (1976): hot pursuit is not just high-speed chases!
· Holding: hot pursuit exigency can apply when suspect is escaping from public place to a private place (home)

· Facts: woman standing on threshold to home, saw police coming, ran into home; police yelled that she was under arrest and came in after her to arrest

· Reasoning: can’t allow a suspect to defeat an arrest which has been set in motion in a public place

Public Safety

· Warrant is excused if the delay in obtaining it would result in a significant risk of harm to the police or to members of the public
· Salava (7th cir 1992): Public safety is standard of objective reasonableness at the time of the exigency.
· facts: D found outside with blood on his clothes, and said he shot someone inside (was actually mentally ill, fighting invisible opponent). 

· Black (9th cir 2006): report of DV is enough to trigger exigency
· Facts: Where police get called in on DV and arrive at the house, and it’s all quiet in there, they can still enter the house w/out warrant b/c they have reason to believe people are in danger  or hurt
· Brigham City v. Stuart (2006)
· Facts: Cops called in to a party, hear thumping and see fighting inside. Cops go in to break up a fight

· Holding:  Officers may enter a home without a warrant to render emergency assistance to an injured occupant OR to protect an occupant from imminent injury
· Subjective motivation of officer is irrelevant (only objective reasonableness test!)

· Officers’ entry in this case was reasonable

· No extreme violence requirement for exigency

· NYS: looks to primary subjective motivation of officer and it MUST be to render aid for this exception to apply

· Michigan v. Fisher (2009): A couple directed cops to a house where Fisher was screaming and throwing things, and when officers knocked they saw Fisher had a cut on his hand
· Exigent circums are sufficiently justified by either of the following:

· the cut (injury requiring assistance - does NOT have to be serious) OR

· the throwing things (could be a target inside being hurt)

· Objective test

· Downgrade from “serious injury” to “injury” (departs from Brigham City)
· Dissent:

· Officers never even called medical personnel, so undermines idea that rendering aid had anything to do with entering home (BUT subjective intent doesn’t matter)

Risk of Destruction of Evidence

· US v. MacDonald (2nd Cir 1990): 
· Facts: 

· 1st encounter: undercover cop buys drugs

· sees multiple people inside, guns, drugs, etc. 

· 2nd encounter: she comes back to door with other uniformed officers;

· Officers knock and identify selves, hear shuffling feet and get radio communication that suspects trying to escape from bathroom window.

· Officers break in with a battering ram.

· Holding: exigent circum existed even before the officers knocked on the door
· Ease of destruction of cocaine (flush down sink or toilet)

· NOTE: Seems like this reasoning could apply to all drug cases (easy destruction of evidence)!

· Reasoning: the Dorman (DC Cir) FACTORS to determine “urgent need”:

· gravity/violent nature of the offense
· whether suspect is reasonably believed to be armed
· showing of probable cause that suspect committed the crime
· strong reason to believe that the suspect is on the premises
· likelihood that suspect will escape if not apprehended
· peaceful circumstances of the entry
· Dissent:

· Suspects did NOT know that under surveillance! So how is there an exigency pre-knock?

· This effectively destroys the need for a warrant in ALL drug cases!

· Vale v. Louisiana (US 1970): Exigent circumstances did NOT exist when D arrested outside the home for engaging in a drug transaction and there was no indication that anyone was inside destroying evidence. 
· SCOTUS did not see destruction as imminent

· Richards v. Wisconsin (1997): Exigent circumstances excusing the knock & announce requirement do NOT automatically arise in the search of a large-scale drug operation. 
· Exigent circumstances analysis applies to knock and announce component too
· Examples of when there is NO evidence destruction exigency:

· ONLY people in the house have no connection w/ drug activity

· drugs can’t be destroyed quickly (due to their type or location)

· Seriousness of the Offense

· This is a factor in the risk of destruction of evidence exigency equation b/c:

· Greater incentive for destroying evidence when more serious crime

· Greater govt interest in protecting against its loss

· 1) Could an offense be so serious that exigency should be deemed automatic, without regard to the actual risk of destruction of evidence? NO.

· Mincey v. AZ (1978): SCOTUS rejects a “scene of the homicide” exception to warrant requirement. The gov’t must make a factual showing of exigent circumstances in each case
· Facts: protective sweep, then resulted in search of house for 4 days

· Emergency search can NOT continue beyond emergency

· Reasoning: if we make a murder exception, it’s a slippery slope - there are tons of other serious crimes.

· 2) Could an offense be so minor that a warrant should be required regardless of the actual risk of destruction of evidence?  PROBABLY YES.

· Welsh v. Wisconsin (1984): Drunk driver, Payton violation. Exigent circumstances exception should rarely be sanctioned when there is probable cause to believe that only a minor offense has been committed. 
· It’s also really significant that this was a search of the home, and that the DUI was only a civil offense for which there was no jail time (therefore, not serious offense here, but could be elsewhere.)

· Balancing: privacy interest in the home is high, state interests in minor crime is arguably low
· Dissent: makes officers have to distinguish between minor and major offenses during split second decision-making = not cool.

Impermissibly Created Exigency (ICEC = impermissibly created exigent circum)

· MacDonald (2d Cir 1990): It’s not manufacturing the exigent circumstances when officers are acting lawfully. Objective reasonableness test.
· Facts: cops knocked/announced, heard scuffling, used a battering ram

· Suspects chose to respond by attempting to escape. The fact that this is a predictable response doesn’t mean law enforcement created impermissible circum

· 3 things that do NOT create exigent circumstances:

· all white surveillance team in a predominantly black neighborhood

· marked buy money in a controlled drug deal

· counterfeit tickets marked void

· Dissent:

· NOT objectively reasonable to knock on the door to seek consent!!

· We are rewarding cops for creating exigency; creates an incentive

· Timberlake (DC Cir 1990): Police officers cannot deliberately create exigent circumstances. Entry in this case was invalid b/c there was no evidence that the police intended anything other than a warrantless search of the home
· Facts essentially the same as MacDonald
· Court looks to subjective intent of the officers

· Kentucky v. King (2011): Unless cops violate or threaten to violate 4A, it is impossible for cops to impermissibly create exigency.
· Facts: cops running after suspect, lost him, smelled pot & broke into wrong apt

· when they knocked, they heard shuffling and broke in

· Holding: Where officers do not violate or threaten to violate 4th amend prior to exigency, then exigency is reasonable and warrantless search is justified
· Lower court tests rejected by SCOTUS:

· Bad faith rejected b/c subjective intent doesn’t matter (Whren)

· Reasonable foreseeability rejected b/c there’s always some possibility that suspects will try to destroy stuff (too hard to quantify foreseeability)

· ProbC and time to secure a warrant rejected b/c would interfere with legit law enforcement strategies, and there’s no time requirement in Const. that have to meet in order to get a warrant

· Standard/good investigative tactics rejected b/c fails to provide clear guidance, too much second guessing of law enforcement

· Conduct that would cause a reasonable person to believe that injury is imminent and inevitable rejected b/c officers are encouraged to knock and announce in order to give warning

· Reasoning:

· Analogize to Horton: plain view searches don’t require ignorance of officers about what will be found

· Here, no requirement that officers are ignorant of probable consequences of knocking on door

· Can’t quantify degree of probability (reasonably foreseeable test would be unworkable)

· Plus split second decisions

· Analogy to “assumption of the risk” - any private citizen can knock on a door, so why can’t the cops do it?

· Cops may not want to get a warrant b/c

· want to get more evidence so can have broader search

· asking for consent is easier and reduces embarrassment
· cops might be unsure if a warrant is justified and will want to make a stronger case for the warrant by getting more evidence

· prosecutors might want to wait for more evidence 

· Cops may not want to execute a search that will disclose the existence of an investigation

· Asking for consent should not create exigency in the first place (it’s your own fault if you run):

· People trust cops

· Occupant has no obligation to open door or speak

· Occupant actually gains positive info from this encounter (know that police investigating)
· Ginsburg Dissent:

· This rule lets cops knock, listen, and then break the door down, never mind that they had time to obtain a warrant.

· Drugs are valuable; people don’t just destroy them at the drop of a hat

· Example of a time when there WOULD be an impermissibly created exigent circumstance after Kentucky v. King:

· Officers have probC to believe that there are drugs

· Come to the door and, without reason to believe they have a destruction of evidence exigency, they threaten, “We’ll come in no matter what!”

· Then they hear people running and break in, claiming they have exigency now

· Compare to Vale v. Louisiana (no exigent circum exist at all, ever)

· Miles (2d Cir. 1989): Officers came in without a warrant when they could have gotten one, and the entry was ultimately upheld under exigent circumstances. Officers do NOT have to obtain a warrant as soon as they get ProbC. Cops get some time to build their case.
Electronic Warrants
· Fed R Crim P 41(d)(3)(A): magistrate judge “may issue a warrant based on info communicated by telephone or other reliable electronic means”

· Cuaron (10th cir 1983): Exigent circumstances must be determined by whether the officer could have obtained an electronic warrant before the entry
· US v. Berick (5th Cit. 1983): risk of destruction of evidence was so imminent that there wasn’t even time for an electronic warrant
· US v. Patino (7th Cir. 1987): 30 minutes was enough time to get an electronic warrant
Seizing Premises in the Absence of Exigent Circumstances
· Big Question: Can the cops take measures to “maintain the status quo” while the warrant is being obtained? YES.

· Segura (1984): plurality holding later adopted by a majority in Murray
· Facts: Cops stopped D in the hall and arrested D, did a protective sweep, then “HELD” apartment (seizure) for 19 hours while waiting for warrant to search, due to administrative delay...then searched.

· Concurrence: seizure of premises pending a warrant is reasonable even in absence of exigent circum, as long as reasonably diligent efforts to get the warrant are being made
· Murray(1988): majority adopted Segura concurrence
· “Seizing” = occupants are kept out of the premises, in order to protect against the possible destruction of evidence or risk to public safety while a warrant application is pending

· When seizure of premises while waiting for a warrant is permissible:

· 1) Reasonable amount of time passes

· 2) Diligent efforts are being made to get the warrant

· IL v. McArthur (2001): Trailer
· Facts: D accused of jailable offense (pot possession). D kept out of his trailer for two hours and was told he could not re-enter without an officer accompanying him...until the other cop returned with a warrant

· officer let him go in to get a cigarette and make a phone call, but stood at door and watched him

· Holding: Restriction on entry was a reasonable seizure

· Police had ProbC
· Good reason to fear that D would destroy drugs if not restrained

· Police made reasonable efforts to reconcile their law enforcement needs w/ demands for personal privacy (reasonable tailoring to needs of both sides)

· Didn’t search before getting warrant. Let D in to get what he needed

· Imposed restraint for a short period of time (only about 2 hours)

· Michigan v. Summers (1981): You can detain multiple suspects when police have a warrant while the warrant is being executed. 
· If evidence is found, police will have ProbC to arrest one or more of the 5 Ds. Cops want to prevent people from leaving so that they can arrest as necessary.

Special Needs (more in Administrative Searches)

· EXTREME exigency can justify search or seizure or seizure w/out ProbC or a warrant.
· Mora (4th Cir.): Individual intends mass slaughter (a la Columbine, OK City)

· Court allows entry into home based on 3 FACTORS
· likelihood (probability that danger will come to pass)

· urgency (how soon may come to pass)

· magnitude (gravity of danger)

· Civil commitment of mentally ill person?  This is justified as a special need (we think).

ADMINISTRATIVE SEARCHES
Basics

· Traditional requirement of a warrant based on probable cause is not well-suited for purposes as varied as enforcing school discipline, public safety, and administrative efficiency

· If the gov’t search or seizure is designed to effectuate special needs beyond criminal law enforcement, then the Court engages in a balancing of interests under the reasonableness clause to determine what safeguards must apply.

· ProbC will not necessarily be required, if there is an important state interest

· This means we have to engage in the reasonableness balancing test:

· the need for a particular search or seizure

· the degree of invasion upon personal rights that the search or seizure entails

· **Subjective intent can matter for these cases!!!**

Safety Inspections of Homes
· Camara v. Municipal Court (1967): Gov’t safety inspectors NOT required to have ProbC that a particular home was violating safety code (NO need for individual suspicion, NO particularity requirement)
· You need to have a warrant (NOT based on ProbC!!) to do an admin search of a home, but it can be issued on the basis that the search is in compliance with the regulatory scheme (not the same thing as ProbC)

· Homeowners cannot be punished for refusing to allow warrantless entry!

· Extra carve out: Can still do a prompt emergency inspection without a warrant in emergency situations
· See v. City of Seattle (1987): Applied Camara to inspections of non-residential commercial structures
· Assessment of Cause for Safety Inspections
· Facts that you can base it on:

· Can be very generalized: passage of time, nature of building, being a part of area in which planning an area-wide inspection
· Officer is NOT charged w/evaluating legislative and admin policy decisions, such as frequency of inspection, resource expenditures, etc.

· Officer need ONLY decide

· whether an established inspection policy exists

· whether the inspection for which a warrant is sought fits within that program
Warrant without Probable Cause?

· Can happen: see probationers (below)

Administrative Searches of Businesses

· Businesses implicate very different issues than homes do!

· Safety interest in structure
· Safety interest in whether business itself is being safely conducted

· Businessperson may have DEOP given nature of business
· Some entries into businesses may NOT be searches at all (e.g. walking through hotel looking for fire extinguishers)

· BUT worries re: arbitrary use of heightened govt powers

· New York v. Burger (1987): 
· Facts: junkyard owner was selling stolen parts.  Statute let the cops go through both his documents and his actual junk (his inventory).  The cops found parts (including wheelchairs!) and did research to find they were stolen.

· Holding:

· 1) The warrantless search of an automobile junkyard, conducted pursuant to a statute authorizing such a search, falls within the exception to the warrant requirement for admin inspections of pervasively regulated industries
· Owners of commercial premises in closely regulated industry have DEOP (e.g. - mines)

· The existence of a special need (govt interests heightened AND business owner interest weakened) means that warrantless inspection of commercial premises may be reasonable under 4th Amendment, IF:

· 1) “Substantial” government interest that informs the regulatory scheme
· 2) Warrantless inspection must be necessary to further the regulatory scheme
· 3) the inspection program, in terms of the “certainty and regularity of its application,” must be a constitutionally adequate substitute for a warrant
· a) notice: must advise the owner that the search is legal and has a defined scope;

· statute must be sufficiently comprehensive and defined that the owner of commercial property cannot help but be aware that his property will be subject to periodic inspections undertaken for specific purposes

· b) limit the discretion of the inspecting officers

· carefully limited in time, place, and scope
· 2) A proper admin inspection is constitutional DESPITE the ultimate purpose of the regulatory statute, pursuant to which the search is done, being the same as that of the penal laws (deterrence of criminal behavior), with the result that the inspection may disclose violations not only of the admin statute but also the crim statute
· In other words, criminal and civil statutes can have the same purpose (HERE: auto theft); the government can solve a problem using more than one tool!  Doesn’t change the validity of an admin search.

· Identity of inspectors (HERE: police) not dispositive b/c states have right to determine how to allocate funds (can’t force to hire special inspectors)

· The discovery of evidence of crimes in the course of an otherwise proper admin inspection does not render that search illegal or the admin scheme suspect

· Dissent (Brarshall and O’Connor) - Schaffer agrees w/dissent

· Industry is actually not closely regulated 

· Regulations are very thin

· Type of work is non-substantive, there are NO substantive qualifications required to do the work of a junkyard person

· There is neither an upper nor a lower limit

· Doesn’t set limits on (1) who gets inspected (2) how far they can search (3) how many times they can search you

· This is clearly just about uncovering criminal activity

· Searches for evidence of a crime should have all the 4A protections, even if they are also administrative (rejects majority’s dual purpose reasoning)

· Ct of Appeals NY (overturned by SCOTUS): Statute Violated 4Am b/c:

· Police officers conducted the search

· Statute authorizes searches solely to uncover criminality

· Even where police find out that both administrative aspects of the statute (police book and licensing) were violated, they can still search for criminal violations

· SCOTUS response: state can address a social problem using BOTH civil AND criminal methodologies; there is a legit state interest = that owners are legitimate businessmen and not selling stolen property

Substitute for a Warrant

· US v. Hernandez (5th Cir 1990): officer follows big truck for 600 miles, finally pulls over and searches hold; finds shit-ton of marijuana
· Holding: search was permissible as admin search b/c TX (where search happened) statute authorized any public safety officer to inspect ANY load of cargo transported for hire over highways of state
· Example of a regulatory regime that meets Burger’s test

· Advise owner that inspection is being made

· Impose meaningful limitation on discretion (time, place, manner)

· Castelo (5th Cir 2005): weighing and inspection only of commercial trucks only when they are on the highways = great!
· If the actual search goes beyond statutory limits, it will be found unreasonable under 4A
· Bruce v. Beary (11th Cir 2007): inspection of vehicle dismantling business where automatic weapons displayed and detention of shop employees = unreasonable
· Turner v. Dammon (4th Cir 1988): performing over 100 “admin” inspections of bar w/no evidence of need to do so = unreasonable
The Element of Surprise 

· Discussion

· Surprise can be necessary to a regulatory scheme because some people won’t let inspection take place if they know it’s coming

· Question: Why can’t a surprise take place with a warrant?
· Lesser v. Espy (7th Cir. 1994): Justifying surprise without a warrant
· Upheld a warrantless inspection of a farm raising lab rabbits

· Reasoning: regulatory schemes mean MUST have multiple searches per year (notice to owner AND constant searching for agency overall = warrant too burdensome)

· Surprise is necessary b/c the farm can hide the evidence quickly (surprise needed to effectuate statutory scheme)

· besides, it’s not really a surprise - this is a regulatory scheme so inspections are frequent and expected

· No warrant is needed b/c the minimal privacy interest protected by the warrant is outweighed by the inconvenience of getting a warrant
· In reg. schemes, there are so many searches that getting warrants every time would be way inconvenient

· NOTE: it’s in the interest of businesspeople to consent anyway!  So why bother with warrants that aren’t going to be needed?

Admin Inspections by Law Enforcement Officers

· Even though Burger said it didn’t matter who conducted the search, courts have used stricter scrutiny when a supposed admin search is done by law enforcement.

· Johnson (10th Cir 1993): Taxidermist smuggling protected animals and the FBI investigated (Drove 300 miles to check it out)
· Admin search employed solely as an instrument of criminal law enforcement, so all evidence obtained was illegal
· May not use state inspection statutes as pretext to avoid 4A requirements

· Knight (8th Cir 2002): Search of truck pursuant to state safety inspection program does NOT authorize cops to search trucker’s briefcase
· Bullshit, say Court: more likely to serve purpose of crime control (pretext)

· rummaging through personal belongings = suggestive of crime control, not admin.

Searches & Seizures of Individuals Pursuant to Special Needs

· Regulation of Schools
· NJ v. TLO (1985): school official searched the bag of a student, despite having only reasonable suspicion to believe that cigarettes were in student’s purse
· Court upheld the search as special needs beyond ordinary criminal law enforcement

· State Interest: need to assure a safe and healthy learning environment

· practically speaking, schools cannot regulate if they have to get a warrant to do it

· Privacy Interest: Students have DEOP in school environment
· Safford Unified School District #1 v. Redding (2009): Strip search of 13 year old girl in order to find Advil and one Aleve = NOT COOL
· However, the official who ordered the search is subject to qualified immunity
· In order for admin search of a student to be permissible, you need:

· Reasonable suspicion (NO suspicionless searches!) AND
· Permissible scope:

· Measures adopted must be reasonably related to the objectives of the search AND

· Not excessively intrusive in light of the age and sex of student, and the nature of the infraction
· At what point did the search become unreasonable?

· Look in outside of clothes NOT excessively intrusive

· Look into her bag NOT excessively intrusive

· Strip search = Content of the suspicion failed to match the degree of intrusion

· Examine both societal and personal expectations of privacy → needed distinct justifications to go further than the purse

· For strip search of student, need either:

· reasonable suspicion re: underclothes hiding contraband OR
· Reasonable suspicion of danger (power or quantity of drugs, here)

· Thomas concurrence: reinstate “in loco parentis” where school have full authority of parents

· Government Employee

· O’Connor v. Ortega (1987): upheld warrantless search of the office of a government official
· Prison parking lot (when underlying purpose is safety)

· Probationers

· Knights and Samson: 
· State interest: public safely
· Privacy interest substantial DEOP for probationers

· NOTE: Samson was suspicionless!!

· Griffin v. Wisconsin (1987): Probationer challenged the search of his home by his probation officer
· Warrant based on something other than ProbC is NOT a solution to balance state and individual interests

· So can’t issue a warrant on less than ProbC. Distinguished from Camara - Camara is not a mandate, it’s just a discretionary warrant exception

· BUT a probation officer CAN conduct a warrantless search of a probationer’s house upon reasonable suspicion of a probation violation
Suspicionless Searches of Persons on the Basis of Special Needs 

· Can evidence of ordinary criminal wrongdoing discovered during admin search be used in a later criminal case?  i.e. Will there be exclusion?

· Skinner: Allowed for use in criminal cases (no exclusion)
· Von Raab: Didn’t allow for use (exclusion)
· High school drug testing cases: Doesn’t allow for use

· BUT: SCOTUS has never held that a statute is okay because of not allowing use for criminal proceedings

· “Mere symbolism“ (drug testing for candidates for office) OR extreme intrusiveness (Safford) CAN be used to strike down suspicionless searches
· Skinner v Railway Labor Exec. (1989): Program mandating drug tests for all railroad personnel involved in certain train accidents upheld
· No warrant and NO individualized suspicion necessary for drug testing! 

· Even though administered by private employer, drug-testing was required by federal regs, so fell under 4th amend

· Drug testing urine is a search + monitoring peeing implicates privacy interests

· Certain case-specific facts make this OK (balancing test)

· standardized nature and minimal discretion → nothing for a magistrate to evaluate, no need for a warrant

· gov’t interest in regulating railroad employees presents special needs b/c there had just been some serious train accidents (PUBLIC SAFETY!)

· gov’t interest is both furthered by the intrusion and would be hindered by the warrant requirement (b/c drugs dissipate in your urine if you wait too long)

· privacy interests are minimal: urine samples collected in medical environment, employees have DEOP b/c work in a pervasively regulated industry
· not carried out by law enforcement officers

· no indication that this was a pretext

· there was a documented drug problem among RR employees

· Marshall dissent:

· Intimate search of the person, so we can’t use Terry balancing test

· All special needs before this case required Individualized Suspision!
· All DEOP cases before this were on searches of property, not of the person

· National Treasury Employees Union v. Von Raab (US 1989): 
· Compelled urinalysis of certain Customs Service employees upheld in part b/c:

· They ONLY tested employees who were carrying guns, involved in drug interdiction, or handled classified docs (this issue was remanded)

· Testing results could NOT be handed over to criminal prosecutor (lessens suspicion of a criminal purpose)

· Minimal intrusion: same sex monitor in pee room

· Privacy Interest

· No warrant required b/c employee’s decision to apply for special covered position = triggering event for testing (so there is no factual decision a la ProbC for magistrate to decide)

· DEOP for ⅔ positions covered b/c positions require “judgment and dexterity”
· NOTE: Ct remanded on classified docs employee drug testing (mostly b/c thought category of “classified” was WAY too broadly defined)

· State Interest

· It’s OK to do drug testing without a documented drug problem b/c in this case the state interests are very high: extraordinary safety & national security hazards. 

· Doesn’t matter that the employees were mostly innocent; it’s preventative!

· Scalevens Dissent: 

· Skinner was limited to instances with a documented drug problem and a major public safety risk, and neither of those are present here. Lacking factual basis → no single instance of the speculated harm occurred (bribery, shooting, etc). Symbolism cannot validate a search
· Drug testing: prevalent in testing new hires but not existing employees b/c new employees have a different REOP
· Edwards (CA 1974): Airport exception
· In airports, the danger alone makes the inspection reasonable, so long as you have good faith, reasonable scope, and advance notice to passenger.

· If you don’t like airport security, don’t fly!

· City of Ontario v. Quon (US 2010): Police man nasty sexting caught by Dept and disciplined (D filed suit against city)
· Special needs of the workplace are an exception to the warrant clause (which is why we do BALANCING!)

· The sext messages were obtained in violation of a statute (Stored Communications Act), but note Virginia v. Moore and Cal v.Greenwood:  Even if actions statutorily forbidden, it does not follow that they violate 4A
· Technology slippery slope: changes in technology and use affects what society sees as reasonable and what individuals expect (continually dropping REOP!)

· Employer technological policies also affect REOP

· In determining REOP for technology look at competing interests of “essential means” and ubiquity
· Holding: 

· 2 step analysis (O’Connor/Ortega plurality framework):

· (1) Must consider the “operational realities of the workplace” (govt offices so open to fellow employees or public that no real REOP) in order to determine IF 4A rights implicated (REOP)
· Note: Court doesn’t actually do this in this case, they just assume Quon has a REOP

· You can always skip this step if you find that the search was reasonable!

· Problem: will mean courts have to extensively review workplace regulations
· (2) Where there IS a legit privacy interest, employer’s intrusion on that expectation (work-related misconduct) for noninvestigatory, work-related purposes should be judged by the standard of reasonableness
· A warrantless search is reasonable IF 
· (1) it is justified at its inception: 

· (a) motivated by a legitimate non-investigatory work-related purpose OR 
· (b) for the investigation of work-related misconduct AND 
· (2) IF the measures adopted are: 
· (a) reasonably related to the objectives of the search AND 
· (b) NOT excessively intrusive in light of the circum (scope prong)

· Scalia approach:

· In order to figure out IF there is a REOP, look at employer conduct in ALL settings (both public and private)
· Offices of gov’t employees are covered by 4Am as a general matter - no special exception for them

· THEN IF we find that there is a REOP in this particular case, go into 4 Amend analysis
· Here (the instant case):

· scope of search was limited b/c cut down on the months of text transcripts that reviewable

· Low REOP b/c knew, according to policy, that messages subject to auditing

· There is NO requirement that the least intrusive search be completed by the workplace investigators (b/c judges can always imagine some post hoc less intrusive means)

· US v. Long (Armed Forced App Ct 2006): If employer policy advertised (gives notice), REOP can be extinguished, BUT if policy is NOT enforced, then REOP can be reborn! 
· Same might apply if you’re using your own device but connecting to company wireless network (rationale = destroying the pipeline)

· Same might apply if university has policy that it will read student emails over dorm room internet

· NOTE: some cases have held that REOP in dorm rooms is so high that university must have warrant or exigent circum to enter.

· Ferguson v. City of Charleston (US 2001): hospital works with police to set up cocaine testing program for pregnant mothers; if test positive, then either go to rehab or will be prosecuted.
· Holding: This is not a special need b/c the immediate purpose is crime control.

· Focus on the immediate objective (gather evidence for prosecution), not the ultimate goal (health of mother & child); otherwise, every search would be a special need. 

· Shaffer: confuses the issue, b/c by definition, the primary purpose of every search = obtaining evidence
· Remanded to find out whether the moms consented (since special needs argument didn’t work) - 4th Cir. held there was no consent.

· Factors:

· Huge involvement of police and prosecutors from the beginning.

· Threat of prosecution is part of comprehensive plan.

· Note: Burger says we can pursue criminal-based objectives through civil-based means, Ferguson says we can NOT pursue civil-based objectives through criminal-based means (It’s not the ends we’re focused on; it’s the means.). Shaffer: 

· Ferguson is distinguished from Burger b/c Burger is about closely regulated industry.

· Ct might really be worried about the fact that this test too heavily impacts poor people

· These cases are probably indistinguishable, so we can use them to argue either way

· Kennedy concurrence: mandatory reporting is still constitutional

· Scalia Dissent: No good deed goes unpunished! The entire purpose of this was to motivate people to get drug treatment. 

· Big goal is NOT crime control!

· DNA databases:

· 2d Cir: Special needs analysis

· Amerson--DNA databases are a special need
· Schaffer thinks the real reason courts approve DNA database stuff is because they think it’s indistinguishable from fingerprinting, and they don’t want to restrict fingerprinting! (practical, not doctrinal, reason)

· Other circuits use Terry balancing. All Courts have upheld this.

Suspicionless Safety Searches in Airports, Subways, Public Buildings

· Airport search reasonableness from the 1970’s cases (Pre-9/11)

· 1) State interest in protecting safety of air travel (high!)

· 2) State interest could NOT be accommodated by limited search to people for whom there is suspicion (must be suspicionless to work, people could accidentally be a safety risk--e.g. by carrying a weapon that could be stolen by a hijacker)

· 3) Searches are minimally intrusive because:

· a) All travelers are searched (less humiliation)

· b) Notice in advance
· c) Travelers are free to refuse to travel
· Modern day airport searches:

· Search should be done in a neutral way
· Done on a random basis

· Triggered by something neutral like setting off the magnetometer
· U.S. v. Marquez (9th Cir. 2005): Airport searches are administrative searches
· Reasonableness FACTORS:

· Randomness

· Limited nature of the intrusion
· Myriad devices that can be used to bring planes down

· Absence of any indicia of improper motives (good faith)

· Passengers may elect not to fly

· United States v. Aukai (9th Cir. 2007): Where the search is otherwise reasonable, all that is required is the passenger’s election to attempt entry into the secured area of an airport.
· Under current TSA regulations, as soon as you walk through the magnetometer OR place your items on the conveyor belt, you can no longer leave

· Reasonableness in airport searches is NOT about consent, because:

· “consent” in this context cannot be revoked
· we don’t want terrorists to game the system by trying again

· implied reason (we think): you assumed the risk by entering a secured area

· Schaffer: sees this as you’ve consented once you go through magnetometer

· Subway/Transportation Searches

· MacWade v. Kelly (2d Cir 2006)
· 3 Part Holding

· 1) Special needs CAN apply when the subject of a search possesses a full REOP
· 2) Preventing a terrorist attack on a subway is a special need
· 3) NYPD search program is reasonable b/c:

· 1. Nature of the govt interest (immediate and substantial - terrorism)

· Risk to public safety that is substantial and real, not just symbolic
· 2. REOP - not necessary for subjects to have DEOP

· 3. Minimally Intrusive (see below)

· 4. Program is “reasonably effective”
· Counter-terrorism experts say that terrorists like predictability, and program generates uncertainty

· Limits on NYPD searches:

· minimally intrusive/narrowly tailored:

· Search only those containers large enough to carry an explosive device

· Limit their inspection to what is minimally necessary to ensure that the item does not contain an explosive device

· May NOT intentionally look for other contraband, although if the officers incidentally discover contraband they may arrest the person

· Officers may not attempt to read any printed material

· Officers may not request or record a person’s info like name and address

· Search lasts only a matter of seconds

· Search is conducted out in the open (less humiliating; less emotional intrusiveness)

· Other reasonableness considerations

· Passengers are free to leave (leaving does not create RS)

· = consent search
· Random, therefore police exercise no discretion

· Cassidy v. Chertoff (2d Cir. 2006): Upheld suspicionless searches of ferry passengers 
· Passengers receive ample notice
· Searches promote special need of preventing terrorist attacks 

· Do NOT have to show that your specific transportation hub has a specific threat, it’s enough that SOME transportation hubs have security issues

· Court will not second-guess carefully considered decisions of politically-accountable officials in deciding how to marshall their limited resources
· Johnston v. Tampa Bay Sports Authority (11th Cir. 2008): Upheld pat-down searches at Superbowl b/c consent
Roadblocks, Checkpoints, Suspicionless Seizures

· Using Terry (Stops) and NOT Special Needs: the OVERALL PURPOSE of the programs must be REASONABLE (NO requirement of individualized reasonable suspicion).
· Delaware v. Prouse (1979): Without reasonable suspicion, you can’t stop an individual automobile and detain the driver in order to check license and registration
· Car stops for license and registration are NOT a special need

· Notes that part of the problem was that there was a less intrusive alternative--Cts usually do not find this persuasive, but should still make the argument

· Worry about unconstrained exercise of discretion
· Not a roadblock/checkpoint case (not stopping everyone, like at a toll)

· Rehnquist: Why is it better to stop everybody than just some people?

· Martinez-Fuerte (1976): Suspicionless stops at permanent immigration checkpoints removed from the border are okay. Justified by Terry principles.
· State interest: regulating flow of illegal aliens
· Minimally intrusive

· Notice--not surprised by fixed checkpoint

· Limited discretion by the fact that they’re fixed--officers in the field don’t make the decision, high-level policy-makers make the decision

· MOST upheld border check cases are within 100miles of border (like an extension of border control)

· Search at borders is UNFETTERED (searches of laptop contents have been upheld)

· Mich. Dept of State Police v. Sitz (1990): Temporary sobriety checkpoints are okay. NOT special needs. Justified under Terry (drunk driving is a danger to the safety of others)
· Minimal inconvenience to the driver

· Minimal intrusion

· You see other people getting stopped

· Visible signs of officers’ authority

· Motorists unlikely to be frightened b/c can see other cars being checked

· Indistinguishable from Martinez-Fuerte
· Space to pull a car off the road for a more in-depth inspection if needed (important b/c Terry justification of officer safety)

· State has a HUGE interest in eradicating drunk driving

· This is a policy choice by the legislature, so the courts aren’t going to tell them no just because there is a better alternative (just rational basis test for policy choices)

· Existence of a better alternative is NOT dispositive.

· Brarshall and Stevens dissenting: Huge difference b/w this case and Martinez-Fuerte b/c lots of discretion in where and when to place the checkpoint and element of surprise
· Back to Special Needs Analysis

· Chandler v. Miller: Suspicionless searches are presumptively unreasonable
· City of Indianapolis v. Edmonds (2000): Drug check point not okay b/c not a special need--not different from ordinary law enforcement needs
· Checkpoint that followed all the guidelines in Sitz - there was notice and a lack of humiliation - but in this case it failed.

· Primary programmatic purpose: finding illegal narcotics

· Not different than searching for evidence of ordinary criminal wrongdoing

· Different from Sitz b/c just having drugs in your car doesn’t make you a safety risk
· Look at programmatic purposes, NOT the individualized intent of officers (secondary purposes do NOT matter: only look at primary purpose)
· TEST for whether individualized suspicion is required (it IS required in this case!):

· Nature of the interest threatened
· Connection to the particular law enforcement practices at issue 

· **4Am would permit checkpoint for terrorist or dangerous criminal where the purpose of the checkpoint would otherwise be ordinary crime control.

· this point has become prophetic for post-9/11 search schemes

· Checkpoint in public housing - Housing Authority employing cops to check IDs

· Struck down on Edmonds grounds

· Not aimed at apprehending, but at preventing

· No evidence to establish connection between risk/harm and unauthorized visitors

· Too much discretion
· If you argue under a Terry analysis it could turn out differently? But can’t work in NY under DeBour (4 levels of stop and question)

· Checkpoints after 9/11
· Green (5th Cir 2002): Suspicionless roadblock check on open military installation upheld.
· Distinctions from Edmond:

· Protection of military from terrorism is super duper important

· Cars are especially dangerous b/c of car bombs
· US v. Davis (DC Cir 2001): Checkpoint NOT invalidated by secondary purpose of drug interdiction b/c primary purpose was road safety
· drug dealers were committing illegal u-turns

· okay to have a drug checkpoint as long as you can argue that drug dealers pose a threat to traffic safety. 

· Illinois v. Lidster (2004): Highway checkpoint where police stop motorists to ask about info about a recent hit & run accident
· Distinguished from Edmond
· In info-seeking stops, individualized suspicion has NO role to play

· Unlikely to be a widespread problem b/c lack of funds, community hostility, etc. will stop cops from having too many checkpoints like this

· NOT trying to gather evidence against cars that are stopped; rather, trying to get info about a 3rd party wrongdoer

· Reasonableness Factors

· Information-seeking stops less likely to promote anxiety

· Minimally intrusive: only stopped for a few minutes, only asked a couple of questions

· Grave public concern about manslaughter!

· Note that it would be hard question whether this supported stops of a person, b/c ppl have REOP while cars have DEOP
· This will not become a large problem b/c limited resources and public backlash will prevent too many roadblocks

CONSENT SEARCHES

Voluntary Consent

· Schneckloth v. Bustamonte (US 1973): Voluntariness of consent must be determined based on totality of the circumstances (question of fact)
· Rejected lower court holding that D must be told that he had the right to refuse (knowledge of right to refuse is ONLY one factor to consider)

· FACTORS in the ‘totality’ analysis that make this confession voluntary:

· Not under arrest

· Officer used no force/made no threats 

· Suspect expressed no unwillingness to consent

· Brennan dissent: can’t voluntarily waive a right without knowing you have that right

· Marshall dissent: Consent searches are permissible b/c we allow our citizens to choose whether or not to exercise a Constitutional right, consent is only meaningful where D knew he had a choice. Would shift burden to gov’t to show knowledge on part of D.

· US v. Drayton (US 2002): bus sweep involving search of bags upheld due to consent
· cops requested permission to search

· US v. Prescott (9th Cir 1978): passive refusal to consent is NOT evidence of crim. wrongdoing
· 4th Circuit had the exact same holding in Torres
· US v. Watson (US 1976): Even if D is in custody, officer does NOT have to warn D that he has a right to refuse a search
· custody does NOT = no consent.

· BUT note that consent was given (while still in custody) on a public street, NOT in the confines of the police station
· Shocking Examples of When Custody Does Not Preclude Consent

· SWAT team breaks in at night, guy at gunpoint (Hidalgo 11 Cir. 1993)

· guy under arrest at the police station (Duran 7th Cir. 1992)

· Bumper v. NC (1968): Puts burden on gov’t to show that consent was freely and voluntarily given. Acquiescence to a claim of lawful authority alone is NOT enough.
· Gonzales-Basulto (5th Cir. 1990):

· Facts: immigration checkpoint, guy in truck thought his drugs were too well-hidden to be found, so he consented (nice going)

· Non-exhaustive 6-FACTOR test for whether consent was voluntarily obtained:

· 1) Voluntariness of D’s custodial status

· 2) Presence of coercive police procedures

· 3) Extent and level of D’s cooperation with police

· 4) D’s awareness of his right to refuse consent

· 5) D’s education and intelligence
· 6) D’s belief that no evidence will be found (this is not very persuasive)

· Duran (7th Cir 1992): Consent held voluntary after officers told her that they would obtain a warrant if she didn’t consent. 
· Threat to get a search warrant NOT improper b/c they had ProbC anyway (she admitted that her husband dealt marijuana)

· COMPARE Duran with Talkington (7th Cir 1988): consent invalid when police lied in telling suspect that they were in the process of getting a warrant

· Ohio v. Robinette (1996): NO bright-line requirement that suspects must always be told that they are free to leave (therefore, even though stop was technically over when officer asked for consent, no prob)
· Stevens dissenting: By asking to search, police are continuing stop after it’s constitutionally permissible. Therefore, continued detention = illegal seizure.

· Price (7th Cir 1995): “Sure, [I mind]”
· Court uses surrounding circumstances to find an ambiguous answer by the suspect to mean consent

· D did not immediately stop the search once it started. Failure to protest! 

· Williams (8 Cir. 2008): Reasonable Person TEST
· The real Q is whether the suspect’s conduct would lead a reasonable person to believe that s/he has consented (NOT whether suspect subjectively consented)
3rd Party Consent
· Possible theories:

· Both A and B have rights to the property, either one has the right to let cops in on their own

· Agency law: A and B are each other’s agents, and can revoke agency at will

· Frazier v. Cupp (US 1969): joint users of a duffel bag
· One user of the bag said search it, and that was enough for consent

· Court used “assumption of the risk” reasoning; if you let some 3rd party use your bag, you assume the risk that others (like cops!) will get in there

· US v. Matlock (US 1974): Search is reasonable where a person with actual authority consents to the search
· Actual authority does NOT rest on property law. 

· It rests on mutual use by multiple persons: generally having joint access or control for most purposes
· Every user of the property has the right to admit people, and others have assumed the risk

· Kimoana (10th Cir. 2004): If you let someone else stay in your hotel room and give them a key, they have actual authority to consent to a search
· Where officers are in an ambiguous situation, can NOT proceed without making further inquiry
· Illinois v. Rodriguez (1990): Rodriguez’s lady friend ;), who had moved out of the apt a month before and retained a key w/o D’s permission, lets cops into the apartment
· Entry is valid if the officers had reasonable belief that the “friend” had authority to consent (reasonable person test)

· Okay for a third party to allow police to get evidence and intro it at trial, b/c exclusionary rule is a trial right as opposed to a constitutional right. People have to voluntarily waive their own const rights, but not trial rights.

· Stoner v. CA (1964): Officers relied on the apparent authority of the hotel desk clerk to consent to a search of Stoner’s room
· This is NOT a reasonable reading of “apparent authority.” No reasonable belief that the hotel clerk actually had authority over D’s hotel room 

· Rodriguez does not validate a search premised upon an erroneous view of the law (Brown 2d Cir 1992 - landlord consent to search of tenant’s premises)

· Dearing (9th Cir 1993): Live-in babysitter lacked apparent authority to consent to search of employer’s bedroom
· Georgia v. Randolph (2006): Estranged wife comes back, tells cops about drugs, and tells the cops “Yes come on in” while husband stands behind her and says “No don’t come in!”
· Holding: Where a physically present co-occupant refuses entry, the refusal of entry prevails over the consent given by another resident
· Bright line rule - court admits it’s arbitrary, but thinks clarity is worth it.

· Potential objectors lose out if sleeping or something

· EXCEPTION: when the police abuse their power to stop the objection (taking the objector from the premises for the purpose of asking for consent of roommate)

· **Note: Sometimes there is no shared authority: hotel manager, babysitter. Child cannot authorize search of parents’ bedroom, Julie can’t authorize search of Eliza’s dresser.

· This is based on a common view of shared authority

· Reasoning

· Focus on “shared social expectations”

· Recognition that there is no hierarchy b/w roommates--they must work out the disagreement among themselves

· But then why do they still preference one roomie over the other?

· It’s also not particularly burdensome on the police not to do a consent search - they had a lot of other options to do the search

· Scaloberts dissent:

· Constitution does not protect social customs, it protect privacy. And once you share your privacy with other person can give access.

· This is an illogical distinction--privileges a person who happens to be at the door

· Difference b/w objector and potential objector is based on luck

· Would make just as much sense to say the person who offers consent always prevails

· Could lead to more domestic violence b/c abusers can keep people out (BUT: exigent circumstances)

· Breyer Concurrence

· search solely for evidence

· objection made clearly and objectively

· officers could’ve secured the premises and gotten a warrant

· officers didn’t try to justify entry on destruction of evidence
· tries to cite examples where entry would be lawful over objections (cites DV cases)

· Groves (7th Cir 2008): Upheld the sneakiness search! D did not give them consent, so they waited until he was gone and asked his GF
· Bright line rule

· Since cops were not actively abusing their power, there was nothing wrong and we follow Randolph bright-line rule

· Uscanga-Ramirez (8th Cir. 2007): Search upheld where D was present and said there was no gun, but didn’t explicitly say don’t search
· Wilburn (7th cir. 2007): Upheld search where police arrested D, removed him from house, then got consent from girlfriend
· Consent valid b/c police didn’t remove D for the purpose of not letting him refuse entry to his house

· Alama (8th Cir. 2007): Upheld search where D refused to come to door in order to avoid arrest, and therefore couldn’t refuse entry
· Lopez (2 Cir. 2008): Upheld search when defendant’s gf escorted the cops upstairs to get his clothes, and then they asked her for consent
· It’s irrelevant that it would have been really easy to just ask the defendant

Scope of Consent
· Blake (11th Cir 1989): I did not consent to you touching my junk, officer!
· Court says that the touching of the junk was beyond the scope of D’s consent

· Public location of encounter means that a reasonable citizen would understand the search of a person NOT to include the junk-touch

· FL v. Jimeno (1991): If you give general consent to search a car, that includes specific consent to search the bags inside the car. Result = up to the citizen (not the officer) to clarify any ambiguities in the scope of the search,
· Facts: cop said he was looking for drugs, got general consent to search the car, then searched a paper bag inside the car

· Reasonable person test: a reasonable person would be expected to know that narcotics would be in a container

· Container-by-container requirement for searches would result in fewer consents which would be contrary to the community’s interest in encouraging citizens to cooperate with the authorities!

· Starshall Dissent: General consent is ambiguous. Police can avoid it by asking specifically at the outset to search the contents of a car, and then asking for additional permission to search containers. 

· Ambiguity construed against the citizen! Citizen must ask for clarification if unsure about scope of search requested.

· Berke (7th Cir. 1991): Consent to officers “looking into” bag was valid
· Luken (8th Cir. 2009): Analysis of hard drive did not exceed scope of consent b/c officer explained that they would be able to recover deleted things, and D did not place any explicit limitations on the search
· Rodney (DC Cir. 1992): consent to body search = consent to junk touch
· Blake (consent to touching junk) might not be right anymore after Jimeno 
· Problem: By limiting scope of search, you’re directing officer’s attention to the exact places you don’t want them to search

· Turner (1st Cir. 1999): search for evidence of battery (blood on window), consent given by D, police search through computer files
· Holding: Search exceeded the scope of consent

· Giving consent to search for evidence of one crime (blood evidence) does NOT mean you consented to a search for evidence of a very different crime (computer evidence)
· Destructive searches CAN also exceed the scope of dissent--breaking open locked briefcase, slashing spare tire, opening can of Tamales in Gravy.

· BUT: opening a baby powder container was okay b/c didn’t destroy container or render it useless
Withdrawing consent

· US v. Dyer (7th Cir): revocation must be made b4 search is completed
· US v Gray (8th cir 2004): Revocation must be clear and explicit - some unequivocal act or statement (like expression of impatience with length of search). 
· Carter (D.C. 1993):  Withdrawing consent does not give RS, but it CAN be considered as part of the totality of the circumstances b/c he withdrew consent in a peculiar way (snatched it back, feels around inside of it, withdraws empty hand, then hides the bag)
· Dissent: D is entitled to say no at any point in time, if right to withdraw consent has any meaning, it must encompass manner and fact of withdrawal
· Wilson (4th Cir. 1991): Angry refusal to allow search of coat should not count as a factor
Credibility Determinations

· In consent questions, it’s the cop’s word against the defendant’s!

· In reality, cops are usually found more credible than defendants.  Shocker. 

· Heath (8th Cir 1995): 2 different sides to the same story (Officers say “we knocked on the door and were so polite and D was totally compliant and we respected him. D says officers told him they would get a fucking search warrant). Court wouldn’t discredit district court’s belief of the cops over D. No extrinsic evidence to say we should believe D.
· Lassiter: Testilying + racial profiling = we should get rid of consent searches
· Dean (7th Cir. 2008): Cops don’t have any motives to lie!  (Says the court)
· US v. Heath (8th Cir. 1995): A trial court should have great discretion in deciding which witness to believe.
Electronic Surveillance, Undercover Activity, Outer Reaches of 4Am

· The No Trespass Cases:

· Olmstead (1928): Interception of voice communication w/o entry is not covered by 4Am
· Trespass theory: just hearing, NOT physical presence on private property

· Goldman (1942): Use of a detectophone placed against an office wall to overhear conversations did not violate 4Am b/c no trespass
· On Lee (1952): Wired undercover agent transmitting sound to another officer did not violate 4Am b/c no physical trespass
· Rejecting No Trespass Cases:

· Silverman v. U.S. (1961): spike with microphone on it placed under floorboards does violate 4Am
· Specifically rejects physical trespass theory. Reasoning for violation = intrusion into a Constitutionally protected area

· Katz (1967): Ct explicitly overruled Olmstead and Goldman--4Am applies whenever violates REOP!
· Undercover Agents:

· A person has no REOP from undercover activity when he assumes the risk that his friends or associates will disclose his guilty secrets. 

· Lopez v. United States (1963): Pre-Katz undercover agent case that does not violate 4Am. 
· Recording device just recorded a conversation that the gov’t agent was entitled to disclose anyway (assumption of risk)

· Lewis (1966): No 4Am violation where Lewis invited undercover agent into his home for the sole purpose of conducting a felonious narcotics sale
· Converted home into commercial center. Business conducted in home has no greater sanctity than business conducted on the street.
· Gouled (1921): business associate of D (acting as agent of govt) invited into his home for a social visit, rummaged through papers while D was absent. Violation of 4Am b/c search went beyond the scope of the invitation.
· Hoffa v. United States (1966): Hoffa invited undercover agent into hotel room. No 4Am violation b/c assumed the risk.
· Consent not invalidated just b/c undercover cop unknown

· Davis (2d Cir. 2003): Agent with secret video camera did not violate 4Am (Ct did not decide whether it would be a violation if camera picked up details not seeable by naked human eye)
· White (1971) (Harlan dissenting): Warrant clause should play a role in undercover tape recording
· Entrapment defense: Was D ready, willing, and able to commit the offense regardless of gov’t interaction?
· Has never been successful in a terrorist case

· New Federalism:

· WV (2007) and MT (2008) say that tape recording someone without their knowledge in their own home violates the state const (BUT: wouldn’t violate const to record conversation with pencil and paper, so this might not make sense)

· Statutes Regulating Electronic Surveillance
· Electronic Surveillance is strange: authorizing seizure of something that does NOT already exist (like anticipatory warrants)  

· Argument that wiretapping is unconst per se: lack of specificity

· Berger v. NY (1967): 
· NY statute allowed judge to issue an order to wiretap where:

· Reasonable suspicion

· Particularity of people whose conversations will be listened to

· Time limits 

· Held: NYS statute violated 4Am
· Procedural flaws:

· Need to have a particular crime be named

· Need to have a particular description of the conversations sought

· Permitted length of time for eavesdropping can’t be too extensive

· Extensions of the time period must be shown to be “in the public interest”

· Must have a provision for terminating the conversation once the evidence is found
· Nature and return procedures

· Douglas: I see no difference between this statute and the invisible cop

· Title III (18 USC §§ 2510-2522) (it’s been modified by the PATRIOT act and the Homeland Security Act)

· Covers any oral, wire, electronic communication
· Prohibits unauthorized willful interception of communications but NOT if one party consents
· Violation of the Act leads to exclusion of the evidence
· Court can order authorization of wiretapping for statutorily defined crimes
· Requirements for the application:

· Full and complete statement of the facts and circumstances relied upon by applicant

· Details of particular offense
· Particular description of nature and location of facilities
· Exception for roving wiretap warrants (if offer detailed showing that stationary wiretap would not be sufficient)

· Particular description of the types of communications sought

· ID of the person committing the offense, if known
· Whether other investigatory procedures have been tried and failed, don’t appear likely to succeed, or would be too dangerous
· Period of interception time
· Any prior applications that have been made for any targets

· Requirements for the warrant
· ProbC to believe that an individual is committing/has committed/will commit an enumerated offense

· ProbC to believe that particular communications concerning the offense will be obtained through the interception
· Normal investigative procedures have been tried and have failed or reasonably appear to be unlikely to succeed or too dangerous (not an exhaustive requirement) (NECESSITY)

· Rajatratnam: SEC had already been collecting info on him for 18 month and D argued that they had already collected all the evidence they needed. Gov’t didn’t tell judge about that evidence. No suppression of wiretapping evidence.

· ProbC to believe that the place where communications are coming from are in connection with the specified offense
· Particularity requirements

· ID of person
· Nature and location of communications facilities

· Particular description of the type of communication sought to be intercepted & statement of particular offense to which it relates

· ID of agency authorized to intercept the communications and person authorizing the application

· time period of authorization; whether or not warrant will automatically terminate
· 30 day max, but extensions may be granted based on necessity for another 30 days

· Minimization requirement (rarely enforced): listen to a piece of each conversation just enough to decide if relates to crime on warrant (spot-monitoring)

· Scott v US (1978)—LACK of subjective intent on part of officers to minimize didn’t matter. Cops turned on the recording device and just never turned it off.
· BUT can still lead to suppression of evidence (despite Scott)

· Exigent Circumstances: Officers with ProbC can intercept communications w/o court order for 48 hours if an emergency situation arises: immediate danger, death or serious injury, nat’l security conspiracy, organized crime conspiracy
· Remedies: D can move for suppression if:

· unlawful interception (no warrant?)

· Warrant or approval were insufficient on face (warrant or application faulty)

· interception not made in conformity w/order (execution of warrant faulty)

· Party whose communications were intercepted needs to get an inventory within 90 days of the court order
· FISA:

· NYPD fighting with DOJ b/c can’t get a FISA warrant unless you’re a federal agent
· All courts that have looked into it have upheld it. No applications for FISA warrants are being turned down. 

· Standards too low?

· Gov’t interest is really justified?

· National security concerns!!!!!

· Schaffer thinks gov’t is just being extra cautious an getting the warrants anyway

· Title III does NOT cover communications about foreign intelligence. FISA does.

· Differences between Title III and FISA:

· Gov’t does NOT need to show ProbC that a crime has been or will be committed. ONLY have to show that the target of the investigation is a foreign power OR the agent of a foreign power AND that the particular instrument (i.e. phone) is being used by the agent.
· Requests for an order are made to specifically selected fed dist judges
· Notice and inventory requirements are less stringent: target NEVER needs to be notified that he is a target
· If there is a motion to suppress, the gov’t may withhold its application and its order b/c nat’l security
· Exigent circumstances exception: allows interception w/o court order for 72 hours for individuals, 1 year for gov’ts
· Pre-9/11, FISA was only for foreign intelligence. 

· **Post-9/11, PATRIOT Act allowed for wire tapping where primary purpose was use of evidence in criminal Ps (as long as a significant purpose is gathering nat’l sec info)!! (Low threshold: national security does NOT have to be primary!)**

· US v. Abu Jihad (2010 2d Cir. Slip Opinion): “Primary purpose” of nat’l security info is the old standard, “significant purpose” of nat’l security info is the new one b/c 9/11 Commission says compartmentalization of FBI v. CIA v. police = why Twin Towers were attacked (MUST encourage cooperation amongst agencies)
· Standard (7th Cir): application will ONLY be denied where the sole purpose is criminal prosecution, even where person has committed foreign intelligence crimes. (i.e. - not trying to stop terrorism or espionage, just trying to prosecute)

· FISA review ct has plainly ruled that govt's purpose in seeking warrant is subject to judicial review
· 2008 FISA Amendments: 

· Surveillance order can demand ALL phone and email communications to and from a country of interest
· Surveillance NO LONGER has to be for an individual
· More limited judicial review
· Amnesty Int’l v. McConnell: Challenge to 2008 FISA amendments. Arguing that communications with clients were chilled b/c couldn’t talk over the phone
· At what point is the injury too speculative for standing? (SCOTUS will answer this question!)

· SDNY: Denied that Ps had standing
· Plaintiff lawyers have enough standing to survive summary judgment

· 2d Cir: Rev’d and reinstated lawsuit

· Divided 2d Cir:

· 6 votes for standing

· 6 votes for no standing b/c no injury

· SCOTUS granted cert 

· NSA thinks we need even MORE flexibility for monitoring suspected terrorist activity

· Created a program of warrantless searches

· But it’s terminated now so we’re back in FISA-land
· Foreign Surveillance Without A Warrant (under EXECUTIVE power):

· When Title III was passed (1968), said that nothing in the statute was meant to limit the power of the PRES to take such measures as he deems necessary to protect the nation against attacks/hostile foreign powers
· United States v. United States Dist Ct (“Keith”): President does NOT have the power to authorize warrantless wiretapping about domestic security, but didn’t address national security
· In re Directives (2008):

· Uses principles derived from special needs

· Determine whether the protections afforded by the privacy right are reasonable in light of nat’l security

· 6 FACTORS important to the constitutionality of the warrantless wire tap (analogs to Title III requirements)

· ProbC

· particularity (satisfied by pre-surveillance procedures)

· necessity

· reasonable durational limits

· protections against abuse (including minimization)

· prior judicial review (not required)
· Must the primary purpose of warrantless info gathering be nat’l security?  NO. It ONLY has to be a purpose.
· Not worrying about post-hoc rationalizations in this case b/c pre-surveillance affidavits
· Court justifies doing away w/warrant requirement based on speed, stealth and secrecy
· High degree of probability that requiring a warrant would hinder govt ability to collect high security info (EVEN with an expedited procedure) and would affect national security (HUGE premium on speed)

THE EXCLUSIONARY RULE
· Weeks (1914): Evidence obtained in violation of 4A must be excluded from evidence in federal courts. Unanimous decision!
· Rationale:

· Judicial integrity means courts shouldn’t sanction illegal searches

· If evidence obtained unlawfully is used against D, 4A has no value (exclusion the only effective means of protecting rights)

· Weeks limited to federal officers and federal courts
· Silverthorne Lumber Co. (1920): Can’t use the illegally searched evidence to get more evidence (superseded by fruits doctrine?)
· Wolf v. Colorado (1949): The exclusionary rule does NOT apply to the states (b/c not required by 4th amend)
· Would be a 4Am violation to sanction police incursion into privacy, BUT states are free to deal with this problem however they want

· Rochin v. CA (1952): Pumping D’s stomach as a way of getting evidence offends sense of justice, therefore requires exclusion at state level
· Elkins v. US (US 1960): silver platter method (feds allowing state officers to collect 4A-violative evidence for use in federal prosecutions) abolished 
· Mapp v. Ohio (1961): (5-3) Exclusionary rule applied to states (overturns Wolf)
· Not applying exclusionary rule creates massive loophole (silver platter)

· Analogized illegally seized evidence to involuntary confessions--violates Due Process clause
· Judicial integrity

· Constitutional rights are more important than society’s interest in incarcerating criminals

· Benefits of exclusionary rule:

· Individuals 

· Police officers--honest law enforcement

· Courts--judicial integrity

· Black concurrence: Basis of this should be 4th and 5th amendment

· Harlan dissent: Federalism concerns

· Arguments for and Against the Exclusionary Rule:

· For
· Professor Dripps: Even if exclusionary rule does not deter, NOT applying exclu rule means that 4Am is not the law, and that violates the principle that Const = law.

· Judge Lay (concurrence), Jefferson (8th Cir 1990): W/o exclusionary rule, no 4Am will have no meaning or force
· Rule preserves judicial integrity by insulating the courts from tainted evidence

· Prevents the gov’t from profiting from their wrong
· Not costly, b/c ONLY excludes what should have never been obtained in the first place
· Necessary to deter police misconduct
· Against

· Bowman (majority), Jefferson (8th Cir 1990) - case held that evidence obtained during a stop without reasonable suspicion had to be excluded: “Ds thus exit unpunished, free to continue dealing illegal drugs to the pathetic addicts and contemptible scofflaws who comprise the national market for these substances.”

· Police officer isn’t deterred from doing bad things in the future, just sees it as arbitrary judge-created rules
· Increase in crime since Mapp
· Akhil Amar: Integrity and fairness are threatened by excluding evidence that will help the justice system reach a true verdict. Want as much reliable evidence as we can. Society benefits when we get criminals off the streets.

· integrity (trials are about seeking the truth, and evidence of the truth is withheld - corrupting system)

· criminals shouldn’t prosper  - sometimes the evidence would have been gotten legally anyway, so you’re actually conferring an extra benefit on the criminal

· Govt still prospers from own wrong (sells weed for medical use)

· Criminals do NOT represent the people: self-serving, self-selected, unrepresentative, litigate on the worst set of facts (leading to bad precedent), despised by public, not a sophisticated repeat player, rarely hires the best lawyer, only cares about exclusion.

· Criminals are overcompensated (alternative: 10% reduction in sentence, 90% in money damages to society)

· # of criminals who run free and hurt society more

· Threat to 4th amend of judges reducing rights b/c don’t want to let criminal run free

· Routine perjury by police to save cases (systematic and psychic harm)

· Distracting impact of suppression on D counsel

· Damage to courts and govt b/c of public outrage
· Professor Slobogin: Any alternatives to exclusionary rule that actually works will result in at least as many lost convictions as the exclusionary rule does

· Alternatives to Exclusion (Amar: preferable to go w/alternatives than to “flaunt” the costs of 4th amend guarantees through exclu rule; alternatives won’t lead to same drop in convictions: police will just get ProbC before search)

· Civil Damages 

· Common law tort claims: false arrest, false imprisonment, trespass
· Problems: 

· Winning: full immunity for magistrates and qualified immunity for police (if not clearly defined law at time, e.g. - Safford)

· Unsympathetic plaintiffs (criminals)

· No incentive to bring nominal damage suits

· Problems of proof (intent)

· Valuing constitutional rights: cheapens cost rights to put a monetary value on them (govt can then just make an economic decision to violate someone’s rights)

· Collection issues: sovereign immunity, § 1983 custom/policy requirement (must show pattern or practice), trying to collect from police officers w/few assets
· Hudson v. Michigan (2006): SCOTUS seemed to find § 1983 actions to be valid substitute for exclusionary rule (in case where find knock and announce requirement to not justify exclusion)
· Changes since Mapp that could mean that the exclusionary rule is less important:

· § 1983 actions (state agents) didn’t exist then

· Bivens actions (common law counterpart to 1983 for fed agents) didn’t exist then

· Atty’s fees for successful civil rights Ps (through § 1988(b)) = more civil rights lawyers (+ less stigma to sue the police as a lawyer now)

· Amar’s proposal: 

· Liquidated damages/penalty for all unconst actions + damage multipliers and punitive damages (with money going to fund for Fourth Amend Education)

· Claims w/small damage recovery should be entitled to consolidation into class actions and reasonable atty’s fees
· Personal liability for officers who knowingly or recklessly violate

· Entity liability (when no officer liability = negligence)

· State-paid legal assistance

· Judicial decision-maker and easy admin channels to process claims

· Senator Hatch’s legis proposal: 

· US is liable for illegal searches and seizures

· Cap on punitive damages ($10k)

· Award to people convicted of a crime are capped at actual physical harm and property damage

· Atty’s fees awarded to successful Ps

· Injunction/Declaratory Relief:

· Municipality is liable if:

· Had knowledge
· Was on notice
· There was a pattern or practice of violations

· Criminal Prosecutions of Offending Officers

· 18 USC § 2236 makes federal officers who participate in illegal searches guilty of a misdemeanor and subject to substantial fines

· BUT NO cop has been convicted under the statute: prosecutorial discretion and need for prosecutors to have police cooperation in general + juries reluctant to convict police

· Is a threat of a criminal sanction an overdeterrent? (Lead to second-guessing self?)

· Police Rulemaking/Other Administrative Solutions

· Hudson v Michigan: Emphasis on internal police discipline can deter civil rights violations
· Increased professionalism + education, training, supervision of police officers = modern police are AWESOME!

· Failure to teach and enforce constitutional requirements exposes municipalities to financial liability
· BUT couldn’t the increase in training be because the exclusionary rule finally made 4A matter?

· Schaffer: Monetary or career-affecting (i.e. losing pension) alternatives would be more likely to deter than exclusionary rule

· Police department policies/mentorship to promote observance of the 4th amend.

· Calabresi/Amar alternative:

· Ds can object to illegally seized evidence at sentencing for a sentencing reduction +
· Direct admin sanctions on police officers 

· BUT Administrative sanctions on police officers wouldn’t work in practice

Good Faith Exception
· Leon (1984): The good faith exception (also doctrinal shift in exclu rule: no longer looking at dual rationale including judicial integrity, just looking at police misconduct deterrence rationale)
· Facts: cops acted on a warrant they thought was valid, and afterward a district court found that the warrant was unsupported by ProbC

· Holding: In the absence of an allegation that the magistrate abandoned his detached and neutral role, (when INVALID WARRANT) suppression is appropriate ONLY if the officers were dishonest or reckless in preparing their affidavit OR could NOT have harbored an objectively reasonable belief in the existence of ProbC.

· 1) exclusionary rule is NOT mandated by the 4th or 5th Amendments (just a judicially-created remedy as general deterrence; NOT a right/remedy of individuals) (first major back-step from Mapp), so we have to a cost/benefit analysis to determine whether exclusion will lead to deterrence

· cost: guilty go free, sentence reductions (too high when just a good faith mistake)

· Introducing fruits of an illegal search/seizure at trial is NOT a new 4Am wrong, the wrong was already accomplished when the illegal search/arrest took place (NOT later at trial)!
· 2) in a good faith situation, exclusion would be an undeserved windfall to the guilty

· Exclusionary rule does NOT deter objectively reasonable police activity (deterrence wouldn’t be possible!) + unfair to penalize police for magistrate error

· Would not serve a deterrent function because:

· Designed to deter police misconduct, not magistrates
· No evidence that judges or magistrates are inclined to subvert the 4A

· No evidence that exclusion would deter future errors by magistrates

· 3) Will STILL exclude evidence under good faith exception when it would serve a deterrent effect (case-by-case analysis in “unusual” situations):

· Magistrate or judge was misled by information in an affidavit for a warrant, which:

· the affiant know was false, OR

· the affiant would have known was false, except for his reckless disregard of the truth

· Rubber-stamping by a magistrate (wholly abandoning the judicial role)

· An affidavit so lacking in indicia of probC that relying on it would be objectively unreasonable (objectively unreasonable assumes some knowledge of the law)

· A warrant that is so facially deficient that a cop can’t reasonably presume it to be valid (“cop” = cop executing the warrant, even if s/he wasn’t originally involved)

· NOTE: Court encourages lower courts to tackle the 4th amendment analysis before addressing good faith, but in practice, they don’t do it.

· Brarshall Dissent:

· Exclusionary rule is inherent part of 4Am right; we can’t just throw it away after cost/benefit analysis

· If 4Am is going to have any meaning, we have to remedy violations by police, and courts

· Deterrence applies to all wrongful gov’t conduct, not just bad cops (institutional deterrence!)

· Not about punishing individual cops, but exclusion will make whole police departments better overall

· Letting the guilty go free is the cost of the 4Am, not the cost of the exclusionary rule

· Costs of exclusion not high. About 14 million arrestees per year and exclusion loses about 300,000 of them, but we don’t know if these are murderers or 19 year olds with weed

· Consequences of this decision

· The majority is basically letting magistrates off the hook and telling them their decisions are insulated from review
· Encourages police to provide bare minimum of info in warrant applications

· Gates is already such an easy ProbC standard for affidavits that no court will ever find that the warrant was invalid under Gates but that it was objectively reasonable to rely on it.
· Deterrence of police misconduct using exclusionary rule rests on assumptions
· Police know or can be motivated to learn the rules  whose violation will lead to suppression, and having learned them will comply with them (study showing that cops only know about 50% of the law they should)

· Cops will learn when a judge has determined that they have violated the rules (NO systematic notice OR feedback mechanism in place)

· Feedback will increase their knowledge of the law and compliance with the law
· Massachusetts v. Sheppard (US 1984): Police officer’s use of the incorrect application for warrant form falls w/in good faith exception
· Court skipped the 4A analysis and went STRAIGHT to a discussion of good faith
· Kelley (5th Cir 1998): good faith exception applies when judge didn’t sign warrant
· US v. Russell (5th Cir. 1992): judge committed “clerical error” in forgetting to attach the list of things to be seized to the warrant, but the affidavit was specific (& search was executed properly), so no exclusion needed
· Good faith exception applies so long as reasonable minds can differ as to whether or not the warrant was valid (similar to standard of review for jury verdict & qualified immunity)

· 3 types of errors

· Reasonable mistakes that are NOT a violation of 4A at all (mistake of fact)

· Unreasonable mistakes that violate 4A, but actually reasonable minds COULD have differed about whether officer was acting lawfully

· Unreasonable mistakes where officer violated clearly established law
· Examples of good-faith exceptions

· Police only corroborated a few innocent details, not enough for a warrant under Gates (Gibson 8th cir 1991)

· Officer’s experience w/child pornography cases bolsters ProbC (Paull)

· Overbroad warrants (lacking the particularity factor) can be admissible under the good faith exception (Dahlman 10th cir 1993)

· Examples of NOT good faith: 

· bare bones affidavit

· no nexus for probC under Gates (ex. = no nexus b/w residence & illegal activity)

· Warrants that are really really overbroad when officers could have obtained specific info for presentment. Officers may be considered reckless in not including info that was known/reasonably accessible. (women’s clothing in a warehouse) (Fuccillo 1st cir 1987)

· knowingly omitting information in the affidavit (Vigeant 1st cir 1999 - cops made it look like D bought the pleasure boat with illegal funds, but actually he had the $$ to pay for it himself)

· knowingly asserting untrue information in the affidavit (“officer misrepresentation”) (but see Johnson 8th Cir. 1996  - officer’s assertion didn’t rise to the level of misrepresentation)

· Magistrate Fuck-Ups (non-neutral)

· Decker (8th cir 1992): magistrate never read the warrant (“rubber stamp”)
· BUT if officer believes judge read warrant, then still good faith
· Department of Corrections officer can’t issue a warrant, because that’s a member of the executive branch (Lucas (8th Cir. 2006))

· Good faith exception can “freeze” 4A jurisprudence and lower courts won’t decide 4A issues!! Problem b/c officers will keep getting away with the same good faith exception over and over again b/c the courts won’t fix it.

· Buck: overbroad warrant, cops got good faith exception the first time. 2d cir said that the next time cops cannot get away with it!
· Warrantless Searches & Good Faith

· Courts apply good faith exception to warrantless searches depending on whether the person who made the mistake could be deterred by applying the exclusionary rule

· IL v. Krull (1987): Warrantless search under what later became an unconstitutional statute falls under good faith exception
· Neither officer or legis would be deterred by exclusionary rule

· Legislature acts as an intermediary between the cops and the mistake

· The only way that exclusion would happen in this context is if the legislature so obviously abandoned its responsibility to make constitutional laws that it would be unreasonable for a cop to rely on the statute (i.e. NEVER. Unless the statute tells the cops that they have to smoke crack or something)

· O’Connor Dissent: This creates incentive for legislature to pass laws and let police cram in as many bad searches as possible before the statute gets overturned (typical grace period of approx. 2 yrs). Historical evidence that the 4Am was enacted in response to legislative acts, so there is historical basis 

· AZ v. Evans (1995): court (judicial) personnel’s clerical error → no exclusion!
· Exclusionary rule was designed to deter police misconduct, NOT court officer misconduct (+ no police deterrence here b/c reasonably relying on court officers)

· Not a known problem that court employees are inclined to violate 4Am

· No basis for believing that an application of the exclusionary rule will serve a deterrent effect

· Court clerks are not adjuncts to the police team. Not really engaged in the often competitive enterprise of ferreting out crime

· No stake in the outcome of a particular prosecution

· Concurrence: 

· Not deciding whether this would apply to errors by police dept

· No good faith exception where police are relying on a system “rife with error” (the more technology, the more worried about this we should be)

· Stevens Dissent: 

· Court clerical personnel work with police all the time, in the same building!  They are totally biased on the side of police.  

· It’s not fair that people can’t get remedies for 4th amendment violations just because “some bureaucrat” screwed up.

· Ginsburg Dissent: clerical errors have huge collateral consequences!  Tons of agencies depend on police databases.  Example: Rogan v. Los Angeles - a guy arrested four times due to mistakes in databases.

· Herring (2009) (5-4): Good faith exception applies where the error was one of isolated negligence, committed by police personnel, who are attenuated from the arrest
· If police personnel make a grossly negligent, reckless or knowing clerical error (or, in some cases, recurring or systemic negligence) reliance upon it does not fall within the good faith exception → exclusion
· To apply exclu rule, conduct of police must be sufficiently deliberate and culpable so deterrence is worth price paid (criminal run free)

· Attenuation rationale: error is too attenuated from arrest and search for application of exclu rule to actually deter
· Steveburg and Brouter dissent:

· Deterrence is not the only purpose of the exclusionary rule--also enabled judiciary to maintain integrity and not undermine trust in the gov’t
· PLUS, exclusionary rule here WILL actually deter this negligent conduct (which is violating const rights - REAL problem!)

· Worry about technology and the huge effect errors can have on people’s lives

· No remedies for people whose rights are violated

· cops have qualified immunity, and there is no vicarious liability (so you can’t sue the police dep’t), issues of evidence (deliberateness), discovery is very costly

· Police forces do not already have incentives to maintain good databases
· How will a poor D show that deliberate or reckless conduct is afoot?

· Looking at subjective intent of officers. WTF?

· Brouter dissent: Would be better to draw a line b/w court personnel and police personal--easier to administer

· Database problems:

· 9th Cir held that CA sex abuse central index (database of known or suspected child abusers) violated DP by not allowing people to challenge their inclusion in the database

· NJ case: Police stopped Germain M. Handy, dispatcher said that there was a warrant for Jermaine O. Handy. NJ Supreme Ct threw out conviction by distinguishing Herring (instead of relying on new federalism): 

· NOT a negligently maintained database 

· Radio operator might be less attenuated than clerk in Herring
· Radio operator didn’t commit an error, it was clear negligence
· Unsuccessful attack on NY database--database updated every morning. Police were supposed to check database for updates every 24 hours. Checked every 36 hours. Held NOT a major error b/c info NOT stale. NOT a constitutional question AND NOT positive law that binds the sovereign b/c just an NYPD guideline.

· Ways to argue this type of case:

· Database negligently maintained

· NO mechanism for correction
· Distinguish Herring
· Good faith where the good faith error was on the part of the arresting/searches officer?

· Has not been addressed by SCOTUS

· Rationale in other cases doesn’t apply to this case: the other cases say that officers ferreting out crime can be deterred
· BUT: Herring argues that exclusion can only deter reckless or intentional conduct, because negligence is not deterrable

· Not holding officers responsible for their good faith mistakes will encourage them to conduct dubious searches

· Holding them responsible will encourage police departments to train officers better

· Davis (2011): Reasonable reliance on court precedent that is later overturned
· Holding: Warrantless searches conducted in objectively reasonable reliance (good faith) on binding appellate precedent are NOT subject to exclusion
· Pre-Gant, officers relied on Belton and searched the passenger compartment of a car after a routine traffic stop and arrest. Then Gant came down while appeals were pending and quasi-overruled Belton.

· Don’t want to deter police reliance on app ct precedent; want to ENCOURAGE it!

· Must look at culpability of officer conduct (b/c this is all that’s deterrable); we don’t use exclu rule when innocent police conduct. 

· Even though new legal rule (Gant here) applies retroactively for legality of search under 4th amend, this does NOT mean that the exclu rule extends too! Exclu rule is completely diff!! (Once apply a const rule retroactively, STILL must answer the question of what the proper remedy would be; NOT automatically exclu rule!)

· Worries re: stunting 4th amend law are NOT relevant considerations in determining whether to apply the exclu rule to a novel situation (ONLY look at whether deterrence creates proper balance) + any effects on 4th amend would be negligible (already have 8 exceptions to exclu rule) 

· It is NOT relevant what the effect on the individual litigant is

· Sotomayor concurrin’: 

· Whether officer is culpable is not dispositive--culpability is relevant to the question of whether exclusion would result in appreciable deterrence

· GinsBreyer dissenting: 

· Retroactivity problem:

· Doesn’t make sense that this D, unlike Gant, is not entitled to exclusion, even though rule applies retroactively

· This distinction is arbitrary

· Violates basic norms of fairness

· Worry that the good faith exception will swallow the rule (where Cir Ct ruling are merely suggestive or roughly analogous, etc.)

· No one will bother to try to change law if no remedy will be given

· NO good faith exception when officer makes a mistake of (clearly established) law (Herrera 10th Cir 2006; D was not breaking the law)

Establishing a Violation of a Personal 4Am Right (“Standing”):
· Jones v. United States (1960): (semi-overruled) Defendants have standing if:
· 1) they’re challenging the legality of the search that produced their own drugs (automatic standing) (overruled by Salvucci)
· 2) Can also challenge a search if they were “legitimately on the premises” where the search was occurring (Overruled by Rakas)

· Rakas v. IL (1978) (5-4): narrowing/re-construing Jones
· Holding: D has the burden of showing that he has standing to challenge a search. Jones merely stands for the proposition that a person can have a legally sufficient interest (REOP) in a place other than his own home so that 4A protects him from unreasonable gov’t intrusion into that place.

· Passengers of a car (which they do not own) do NOT have standing!:

· Asserted no possessory interest in the car
· Asserted no interest in the property seized

· Being “legitimately on the premises” is not the same as having a legit expectation of privacy in the particular areas of the car searched (D must have a REOP in the PLACE being searched, even if D doesn’t have a property interest)

· A person who has evidence illegally seized from a third party introduced against him at trial has NOT had any of his own 4Am rights violated (4th amend rights are NOT vicarious)

· If allowed vicarious invocation, then larger cost to society (more criminal run free)

· Exclu rue should ONLY protect against harms which the 4th amend was designed to protect against

· Rejects “target theory” (D has standing if was the D at whom search was directed) b/c problems of proof (how show subjective intent of officers?) and would only marginally increase 4th amend protections (actual person whose rights were violated, even if not the criminal D, can still sue)

· Brarshall and Whevens dissent: 

· This undercuts the force of the exclusionary rule in the one area in which its use is most certainly justified - deterrence of bad faith violations of 4A!

· Passengers often have close relationships to the car owners!  they have rights that can be violated, too!

· Jones rule was easier to apply

· Creates incentive for police to do illegal searches in cars where the target of their search was a passenger

· Always ask whether there was an unreasonable search, THEN (if yes) ask if D had standing!

· Salvucci (1980): Overruled Jones and abolished automatic standing
· Rakas established that a person who has been subject to a search is not necessarily the subject of a 4Am deprivation
· P is allowed to argue that D had constructive possession of an item even if D had no REOP in the area in which the item was found
· Rawlings v. KY (1980): Rawling’s drugs were found in friend’s purse. Rawlings could not challenge the search b/c he did not own the purse and therefore had no REOP.
· Also NOT a seizure, b/c NO legit interest in contraband
· NOTE: ownership of property DOES provide a right to challenge a seizure of property, BUT this usually won’t matter b/c can NOT challenge the search and the search gives them ProbC for the seizure!
· Payner (1980): search targeted at offshore account holder; officers stole bank employee’s briefcase (in which acct holder’s info was)
· Holding: If 3d party has evidence relating to D, law enforcement can steal the evidence from the 3rd party, and it won’t be suppressed!  It does NOT matter that law enforcement was actually targeting the D.
· D in this case was not saying that he had standing, but asking the ct to use its supervisory power to suppress. SCOTUS says no.

· Dissent: Police are allowed to abuse standing system in bad faith!!  We shouldn’t take this evidence because approving the conduct undermines judicial integrity

· Minnesota v. Carter (1998): cutting coke in a 3d party’s apartment = no standing.
· Holding: No REOP in the apartment (b/c purely commercial transaction, relatively short period of time (2.5 hrs) and lack of any previous connection to the householder), so we do NOT need to decide whether it was a “search”

· Thalia concurrence: 

· In all of the 4Am jurisprudence, it’s weird that we’re applying the standard of REOP to the threshold question of whether there’s a search. You should do ‘is there a search” and then “was it reasonable” (THIS is where REOP comes in)

· It is a search if it’s your person, house, papers, effects (super textualist); therefore, no search here. Done.

· Kennedy concurrence: social guests should have a REOP, but this was commercial transaction

· Ginsburg: When a homeowner invites people into the home to share in a common endeavor, that guest should share REOP

· Too easy for police to abuse: wait until someone is a brief guest at another’s home to search, so D has no standing

Fruits of the Poisonous Tree (Requirement of Causation & Exception for Attenuation) [image: image2.png]



· Principles

· Evidence is NOT suppressed if it has been “purged of the primary taint” (NOT a fruit)
· Fruits are NOT suppressible if there has been “attenuation”

· “Exploitation” (Schaffer): have the police exploited the primary illegality?
· Note: a body is never a fruit!

· Wong Sun:  Police entered Toy’s laundry, illegally arrested him, got a statement, which implicated Yee, Yee said that he got drugs from Toy and another man, Toy says the other man is Wong Sun; police arrest Wong Sun, release him, 3 days later he returns voluntarily and confesses.
· Are the declaration, the subsequent contraband found, and Wong Sun’s confession fruit of the poisonous tree (b/c arrest was unlawful for use against Toy and Yee and Wong Sun)?
· Toy and Yee: these were all fruits

· Wong Sun: not fruits b/c Wong Sun’s voluntarily leaving = “an intervening act of free will sufficient to purge the primary taint of the unlawful intrusion”

· Take-home: when the guy left and later returned to the police station to confess, it was untainted by the unlawful arrest and broke the causal chain
· Brown v. IL (1975):  

· Brown was arrested illegally (4A violation) in his apartment. He was taken to the police station, given Miranda warnings twice, and confessed (fruit?) twice

· Holding: Wong Sun requires not merely that the statement meet the 5th Amendment standard of voluntariness but that it be “sufficiently an act of free will to purge the primary taint.” 

· this is a case-by-case analysis; no per se rules allowed

· in case-by-case analysis, consider these relevant FACTORS:

· Miranda warnings
· Temporal proximity of arrest and confession
· presence of intervening circumstances
· purpose and flagrancy of official misconduct
· In this case, it was only 2 hours between arrest and confession (no intervening break between the two confessions) AND police acted unlawfully on purpose
· Rehnquist concurrence:

· In cases of flagrant abuse of 4Am, would require a demonstrable break in the chain of events, e.g. talking to lawyer, being arraigned

· In cases of technical violations, effective Miranda warnings should suffice

· NY Case: NYPD makes an illegal stop, asks for ID, runs ID through database and finds out that D’s license has been suspended 10x.

· Holding: ID and DMV records are NOT fruits
· Alvarez-Machane: Body is never a fruit (Kerr-Fritz doctrine)(someone is kidnapped outside of the US and brought into the US for trial)
· Statements tainted by an Illegal Arrest

· Dunaway v. NY (1979): D arrested without ProbC, taken to station, Miranda-defective confession
· Statement suppressed b/c fruit of poisonous tree

· Taylor v. AL (1982): arrested without ProbC, subjected to custody and interrogation (with Miranda warnings), no lawyer, lineup and fingerprinting
· Confession suppressed b/c not attenuated enough (Miranda warnings alone do NOT create enough attenuation to break causal chain)

· Kaupp v. TX (2003): Adolescent arrested without ProbC, stopped for 5 or 10 minutes to look at victim’s body, then went to sheriff’s headquarters and got him to give a partial confession
· Other than Miranda warnings, nothing breaks the causal connection (only 10-15min between violation and confession)

· Miranda warnings alone are not enough to break causation
· Statements NOT tainted by an illegal arrest:

· Rawlings v. KY (1980): Improper detention does NOT require suppression of statements made by D after evidence was discovered
· Short detention in “congenial atmosphere”

· Statements apparently spontaneous reactions to the discovery of evidence

· Police action did not involve flagrant misconduct
· No argument made that statements were involuntary

· NY v. Harris (1990): Payton violation (in this case) did NOT require suppression of a confession! (5-4)
· Illegal search (Payton), NOT illegal arrest + statement was made OUTSIDE the home (after took him out)

· Brarshall and Stackmun: Gives police incentive to violate Payton and makes exclusionary rule ineffective (b/c confession alone will make the case; don’t need illegal evidence found in search)

· BUT Harris is does not create a general rule (NO automatic link – or lack thereof - between being in the home and the ultimate confession)

· Beltran (1st cir 1990): There’s a link that MAY connect the Payton violation to the confession. She saw the police see the cocaine, which may have motivated her statement. 
· Hudson v. Michigan (2006): Insufficient knock and announce (cops only waited a 3-5 seconds before entering) does NOT lead to exclusion!
· The interests protected by knock and announce are NOT the same ones protected by exclusion!
· Knock and announce interests:

· protection of life and limb (violence in unannounced entry if someone is surprised)

· protection of property (don’t want cops breaking down doors unnecessarily)

· privacy and dignity (people might be naked!)

· And exclusion is about deterring constitutionally bad conduct
· Attenuation:

· Remote causal connection

· There is no direct casual connection where the interests protected by the Const would NOT be served by suppression (as here)

· Balancing costs and benefits of applying exclusion to knock and announce

· social costs are considerable

· incentive to violate knock and announce is already minimal
· there is already a lot of deterrence against violating knock and announce (see alternative remedies)

· It’s unjustified to resort to massive remedy of exclusion!

· Kennedy concurring: If there were a wide-spread pattern of violations would be a cause for great concern. especially if violations were against people w/o means to address them

· Brouter and Stinsburg: If we don’t have the exclusionary rule, there will be nothing to deter violations of knock and announce (alternative remedies are not enough)

· 9th Cir case: excessive force (flash-bang device into family home) in execution of warrant does NOT justify use of exclu rule b/c no causation between force used and evidence gained (same rationale as Hudson)

· Does voluntary consent break the chain of causation?  Consider FACTORS, on a case-by-case basis:

· 1) temporal proximity between illegal conduct and consent

· 2) intervening circumstances
· 3) purpose and flagrancy of the initial misconduct

· Hernandez (5th cir 2002: D traveling on a bus, cops illegally seized bag and figure out that there was a “hard package” inside it. ;) Cop THEN got consent to open the package.
· D voluntarily consented to 2nd search, but this was NOT sufficient to break the chain of causation from the officer’s initial illegal search

· Ceccolini (1978): Officer found, during an illegal search, an envelope full of money and gambling slips, and the D’s friend told him that it belonged to D. 
· Holding: Exclusionary rule should ONLY apply to witness testimony where there is a very close and direct link b/w illegality and witness’ testimony
· note: “witness testimony” means finding a live witness as a result of an illegal search, rather than just finding evidence like an object

· Here, NOT close link b/c: witness was willing to testify, 4 months had passed between illegality and contact from police w/witness, witness was unaware of the illegality of the search 

· FACTORS: witness willingness, time passage and awareness of illegality of search

· Willingness of a witness to testify is “very likely, if not certain” to break the chain of causation
· US v. Akridge (6th Cir. 2003): after Ceccolini, the question of causal connection between an illegality and witness testimony is determined by (FACTORS):
· degree of free will exercised by the witnesses

· role of the illegality in obtaining the testimony

· time elapsed between the illegal behavior, decision to cooperate and actual testimony at trial

· purpose and flagrancy of official misconduct

Independent Source Rule
· Introduction of evidence discovered initially during an unlawful search is permissible, as long as the evidence was also discovered later through a source untainted by the initial illegality
· Segura (1984): Officers illegally entered D’s apartment and waited there until a search warrant was obtained. Evidence obtained during the search (after they got the warrant) was admissible b/c it was discovered due to an independent source.
· Murray v. United States (1988): “confirmatory” searches do NOT → exclusion!
· Facts: Officers enter a warehouse, see drugs, leave the warehouse, get a warrant (without mentioning the prior entry or anything they saw during it), then re-entered the warehouse and seized the drugs.

· Different from Segura: in Segura, NO evidence was found from initial illegal entry (general independent source rule); in this case, evidence was found from illegal entry and not taken, then later taken under warrant (specific independent source rule--have to show that they would have gotten the warrant anyway; neither evidence NOR motive for warrant could have been obtained from 1st illegal search).

· Holding: Remand to Dist Ct. 

· If Dist Ct finds that officers would have sought a warrant if they didn’t enter the warehouse, then it’s fine. 

· If the court finds that they wouldn’t have gotten a warrant unless they entered the warehouse, then evidence is excluded. (Need ProbC independent of illegal entry)

· Officer must explain why he made the original search without a warrant, and the explanation must be plausible
· Reasoning: Cure for an illegal act by police should be to put them back where they would have been without the violation, NOT to put them in a worse position that where would have been (Counter-argument: the point of the exclusionary rule is to deter, sometimes they need to be in a worse position to be deterred)

· Side note: Andresen: if cops exceed warrant, then ONLY the surplus evidence gets suppressed
· Starshall and O’Connor dissent: 

· Incentivizes illegal searches--getting a warrant is time consuming, so police will enter and check first (“confirmatory search”)

· Depends entirely on officer’s subjective intent/officer testimony, which we’re not supposed to be evaluating (plus, it’s easily hidden)

Inevitable Discovery (“hypothetical independent source”)

· Gov’t must show that the illegally obtained evidence would have been discovered through legitimate means independent of the official misconduct 
· Nix v. Williams (1984): “Christian Burial”: D led police to body after police violated his 6th Amendment right to counsel (statement saying where body was was illegally obtained).
· ** Statement was excluded but the body was let in. You wouldn’t have inevitably discovered the statement, but there was a search party so they would’ve discovered the body
· Did NOT restrict inevitable discovery exception to circumstances where officers were acting in good faith b/c there is sufficient deterrence in the uncertainty of the gov’t being able to prove that the evidence would have been discovered anyway
· Deterrence from this conduct holds b/c police won’t know until later if will be suppressed or not (judicial determination)

· Gov’t must prove inevitable discovery by preponderance of the evidence (don’t adopt a higher standard b/c don’t want to overburden the gov’t when the evidence is reliable)

· Don’t want to put gov’t in a worse position

· Stevens concurrence: ignoring societal costs of unconst police misconduct when doing balancing

· Brarshall dissent: requires gov’t to prove inevitability by clear and convincing evidence

· Inevitable discovery applies to violations of 4 5, and 6A!
· Jackson (7th cir 1990): Officers would have done a Terry frisk anyway
· Kennedy(6th cir 1995) : Illegal search is inevitable discovery b/c airline’s policy was to open lost luggage to determine identity

· Hypothetical inventory searches as inevitable discovery:

· Evidence found as a DIRECT result of illegal search (primary evidence) is being allowed in through inevitable discovery here (as opposed to derivative evidence; i.e. illegal confession which later leads to evidence)

· Andrade (9th Cir. 1986): Search of a bag after an arrest, even though illegal, did not make evidence inadmissible b/c the routine inventory search would have turned up the evidence later
· Note that, even when Ct accepts inventory searches, gov’t has to prove that the inventory search was part of the routine (e.g. not okay when they searched the door panels in a car, b/c that wouldn’t be part of a routine inventory search)

· BUT see: $639, 558.00 in US Currency (DC Cir 1992): Sometimes hypothetical independent source does NOT apply to inventory searches. This court does not accept that an inventory search means inevitable discovery b/c it would give police no incentive to get a warrant

· Limits of inevitable discovery (ProbC & warrants alone are not enough)

· Brown (7th Cir 1995): Can NOT say that inevitable discovery is met simply by asserting that officers had ProbC and would have gotten a warrant
· What makes discovery inevitable is NOT ProbC alone, but ProbC + chain of events
· Getting a warrant means that you have to have ProbC AND prior judicial approval, not just ProbC

· Undermining Warrant Clause (including neutral magistrate) if allowed!

· BUT some circuits (minority) say it’s ok when can prove BOTH that had ProbC and that magistrate WOULD have issued warrant.

· Establishing Inevitability (“would’ve” vs. “could’ve”):

· United States v. Feldhacker (8th Cir. 1988): Inevitability must focus NOT on what officer could have done, but what they actually would have done
· Must keep in mind that investigations are NOT conducted over limitless time with limitless resources

· US v. Allen (4th Cir. 1998): cops said they would have had a dog sniff the suspects bag instead of just searching it...but the court said they couldn’t prove they really would have gotten a dog (dog’s trainer said they were never used for this)
Illegally Seized Evidence Outside the Criminal Trial Context

· Exclusionary rule generally does NOT apply outside the context of a criminal trial on the merits. It’s ONLY excluding from the prosecution’s case-in-chief at trial.
· US v. Calandra (US 1974): Exclusionary rule does NOT apply at Grand Jury proceedings!
· Marginal deterrence would not outweigh costs (disruptive to proceedings b/c secrecy, hard to find out what evidence is used)

· Debate about whether or not prosecutors would ever seek an indictment based SOLEY on illegally seized evidence, since they can’t use it at trial (waste of time and money). But, sometimes it makes a statement to get an indictment (political, public outrage, embarrassment).

· Puglia (7th cir 1993): prosecutors won’t waste their time
· Other cases (Espy, Andersen) indicate importance of just an indictment

· Janis (US 1976): exclu rule does NOT apply in civil tax litigation
· Already sufficient deterrence b/c can’t use in criminal prosecution, any other deterrence coming from exclusion in civil tax proceedings is marginal

· PA v. Scott: NO exclusionary rule in parole revocation hearings
· Majority: Already had a trial, shouldn’t get double use of exclusionary rule
· Dissent: Incentivizes lots of parole revocation hearings, b/c easier than re-trying a crime

· Sentencing:

· Not yet considered by SCOTUS

· Under federal sentencing guidelines, which used to be mandatory, the rule is that you have to include illegally seized evidence in sentencing!
· If exclusionary rule is not applicable, there is a huge incentive to commit illegal searches b/c more drugs can drastically increase sentence

· INS v. Lopez-Mendoza (1984): Illegally seized evidence MAY be used at a deportation proceedings
· Cost of exclusion outweighs benefits of deterrence

· Deportation will still be possible when evidence derived independently of the arrest is available, and evidence of alienage alone might be sufficient to warrant deportation. Use of illegally obtained evidence will normally be harmless!

· Highly unlikely that immigrants will use exclu rule and thus that INS agents will be deterred

· INS has its own scheme for deterring 4A violations of its agents

· Declaratory relief is available to restrain institutional practices by the INS that violate the 4th amendment

· Deportation only requires a simple hearing; don’t want to make complicated w/suppression hearings

· INS agents handle so many cases that they might have difficulty accounting for exactly how they handled each suspected alien

· Not punishing past behavior, punishing ongoing violations of the law (person is still committing criminal offense at the time of the proceeding - can’t just let them run free!)

· White dissent: Would have same deterrent effect as in criminal trials.

Use of Illegally Obtained Evidence for Impeachment Purposes
· Take-Home Message: Even if a defendant tries to avoid impeachment, he can’t avoid it on cross-examination. In practice, it’s hard for a guilty D to avoid impeachment by illegally obtained evidence.

· Walder v. US (1954): D was properly impeached with evidence of heroin that had been illegally seized from his home in an earlier unrelated case
· D had “opened the door” to this evidence by testifying on direct examination that he had never ever done narcotics

· Havens (1980): Coke sewn into T-shirt pocket, D testifies he had nothing to do with it
· Holding: Prosecutor CAN use illegally seized evidence to impeach D when D  “opens the door” by lying on cross examination
· No difference of constitutional significance b/w direct and cross for when the door is opened

· Would only add marginal deterrence

· Note: Excluding evidence could lead to uncontested perjury, which would undermine judicial integrity

· Brarshall + Stevewart: Takes away D’s right to testify b/c the prosecutor controls whether or not D will “open the door” to the impeachment evidence! (counter: only chills D’s right to perjure himself, not to testify)

· James v. IL (1990): The Hair Color Case. Impeachment exception does NOT allow impeachment of defense witnesses with illegally obtained evidence (5-4)
· Impeachment for Ds serves salutary purposes (diff from impeaching D’s witnesses)

· Penalizes Ds for committing perjury
· Leaves Ds free to testify truthfully on their own behalf 

· So keeps perjury out and lets the truth in!

· Impeachment of witnesses

· Would result in the loss of truthful testimony; would cause Ds to be reluctant to present witnesses in their defense
· D can control his own testimony, but witnesses are NOT so easily controlled
· Unlike Ds, witnesses are significantly deterred by threat of a perjury prosecution

· Would give greater value to illegally seized evidence b/c gov’t could use it to discourage D from calling witnesses who would give truthful testimony

· Dissent (Kennedquist, Sco’Connor): This grants Ds broad immunity to introduce whatever false testimony it can produce from the mouth of a friendly witness (more believable to jury than D would be)

PROCEDURAL ASPECTS OF EXCLUSIONARY RULE

Attacking the Warrant

· If the search was pursuant to a warrant, judge ruling on a motion to suppress ONLY considers the sworn evidence presented to the magistrate who issued the warrant. Can’t use evidence acquired after the fact

· Franks v. Delaware (US 1978): challenging warrant application (the “Franks Hearing”)
· In order to obtain a suppression hearing, D must show that, in preparing warrant application, officer committed deliberate falsification OR reckless disregard for the truth AND, is first half is proven, that the remaining evidence in the affidavit does NOT support a finding of ProbC
· In order to get a Franks hearing, the defendant’s challenge must include (offer of proof):

· Portion of warrant affidavit that is claimed to be false

· Statement of supporting reasons
· Affidavit (sworn or otherwise) of reliable statements of witnesses (or explain the absence of these)

· NOT about the informant’s truthfulness (is about the OFFICER who wrote affidavit) (if attacking informant’s veracity, then do this as ProbC attack of veracity/basis of knowledge in suppression hearing: NOT Franks)

· Mere negligence or innocent mistake by the officer is NOT enough 

· This is good b/c conserves judicial resources (high threshold must be overcome)

· Example of sufficient showing for Franks hearing:

· Johns (9th Cir 1988): Cop said that he smelled meth coming from D’s house, but expert said that it would have been impossible for cop to smell it (shows deliberate falsification through impossibility)
· BUT see US v Mueller (5th Cir. 1990): similar facts to Johns, except here the defense submitted an expert affidavit that said smelling the meth was unlikely (not impossible) → denied the Franks hearing

· Materiality Requirement (2nd half of prima facie showing for Franks hearing)

· D must show that the deliberate falsehood or reckless disregard had a material effect on the issuance of the warrant

· If ProbC would have existed even without the misstatement, NO materiality

· Campbell (6th Cir 1989): one fictitious informant, 3 reliable ones
· New Federalism:

· Some states allow attacking the warrant where the police officer was negligent

· Some states have a shifting burden of proof: once D shows that there are mistakes in the warrant, the burden shifts to the P to show that the officer was not negligent

Challenging a Warrantless Search

· Gov’t must show that there was an exception to the warrant clause by preponderance of the evidence
· Burden starts on prosecution when no warrant rather than on D when there IS a warrant
Suppression Hearing and Judicial Review

· Gov’t has privilege to protect identity of informants but Ct can review them in camera (in the judge’s chambers)

· McCray v. IL

· Ordinary rules of evidence do NOT apply at suppression hearings (reason: where judge himself is considering the applicability of evidence, evidentiary rules don’t makes sense)

· Example: a judge can rely on hearsay and other “relevant” evidence

· D may generally testify in support of his claim of 4A violation WITHOUT having that testimony later used against him at trial

· Simmons (1968): When D testifies on the question of “standing” at a suppression hearing, gov’t may NOT use his testimony against him on the question of guilt or innocence
· If this could be used against D at trial, would stop Ds from raising 4A claims

· Applies to standing, but likely applies to any 4Am questions (e.g. consent)

· Lower courts have held that it does NOT prevent use of suppression hearing testimony for impeachment, as long as limiting instruction given (Beltran-Gutierrez, 9th cir 1994)
· If D calls a witness to testify at the suppression hearing, the prosecution CAN use that testimony against the D later at trial (Simmons was limited to rights of the D)

· If suppression motion is granted, there is immediate appellate review (18 USC § 3731), 

· Suppressed evidence must be substantial proof of a fact material to the proceedings
· Gov’t cannot appeal if D has been put in jeopardy (Double Jeopardy)

· Appeal must not be taken for purposes of delay

· BUT if suppression motion is denied, most states do not allow D to immediately appeal (b/c denial of suppression motion can be raised by D on appeal)
· Also, D can submit a conditional guilty plea (able to retract later if suppression ruling rev’d on appeal)

