Constitutional Provisions:
Amendment IV: The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.
Amendment V: No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia, when in actual service in time of war or public danger; nor shall any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.
Amendment VI: In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the assistance of counsel for his defense.

General Outline of a Criminal Case:
(  Arrest or an investigation that leads to arrest

Need probable cause that:
(  Crime was committed
(  Defendant did it 

Tools: 


(   Stop & Frisk


(  Searches
(  Evidence gathering

(  Interrogation
(  Search & Seizure
(  Corporeal identification/lineups
(  Surveillance
(  Crime scene investigations

(  Charging:  ADA briefs the cop, prepares the complaint, and the cop signs
(  First appearance (arraignment in NY): bail is set and attorney is appointed
(  Formal charging (indictment) and grand jury process
(  Discovery

(  Plea bargaining — 95% of all criminal convictions are guilty pleas
(  Jury Trial
WHAT IS A CRIMINAL CASE? (pp. 1-7).
(  Legislative label has a presumption of correctness. (Allen; L.O. Ward).

(  Conduct labeled “civil” is nonetheless criminal if there is clearest proof that the scheme “is so punitive either in purpose or effect as to negate” civil intent. (L.O. Ward). The following factors indicate civil sanction:
(  Does not implicate “primary objectives” of criminal law: retribution/deterrence (Hendricks)

(  No physical restraint (Doe)
(  Procedural safeguards (Hendricks)
(  Segregated from prison population (Hendricks)
(  Recommend treatment (Hendricks)
(  Permit immediate release if no longer dangerous
(   Duration (of confinement, say) is not dispositive (Hendricks)
Contempt cases and fines present unique problems. Consider (contra UMW v. Bagwell):
(  Sanctioned conduct occurred in court’s presence or implicated court’s ability to adjudicate

(  Conduct involved simple, affirmative acts

(  Violations were not widespread or ongoing

(  Did not demonstrate a need for disinterested fact-finding and even-handed adjudication

Relevant cases: Civil penalties (Ward (1980), penalty imposed upon persons discharging hazardous substances into navigable waters was a civil penalty); involuntary commitment  (Hendricks (1986), commitment of sexual predators civil, rather than criminal, b/c statute did not serve either retribution or deterrence); sex offender registration (Smith v. Doe (2003), mandatory registration for convicted sex offenders upheld, b/c intended to protect public from harm, and not punitive); contempt proceedings (Bagwell (1994), contempt fines for violating court order against unlawful strikes are criminal sanctions, b/c happened out of court, didn’t affect order of proceedings, and fines were steep).

INCORPORATION (pp. 8-19).  Three theories:
1. Current approach (Duncan v. Louisiana): Due Process clause selectively incorporates, according to whether the right is “fundamental to the American scheme of justice,” as based on the broader Anglo-American regime.

2. Absolutism (Black concurrence): Privileges & Immunities clause is meant to incorporate the entire Bill of Rights.  This has never been accepted, but it arguably makes the most sense.
3. ‘Ordered liberty’ (Harlan dissent): Ignore text of BOR itself, and focus on what rights & principles can be derived from notions of “liberty” and “due process of law,” all the while having due regard for state experimentation and disparity.  This had been the approach.
Due Process principles:
(   A citizen cannot rely on substantive due process if a specific Bill of Rights guarantee provides the same constitutional protection (Graham v. Connor)

(   When specific Bill of Rights provision has regulated criminal investigation/prosecution, it is unlikely that a citizen can rely on a more general due process guarantee (Gerstein).

(  Independent due process protection exists when the governmental activity has some purpose other than criminal law enforcement (Good).

(  Independent due process protection remains where no specific Bill of Rights guarantee has been traditionally applied (Godinez v. Moran).

New Federalism & Incorporation: State courts can (and do) construe their own state constitutions to require greater protections than the Court construes the BOR to require; they can do this even when interpreting identical provisions to the BOR in their own constitutions. New York offers four factors:

(  Preexisting statutory or common law

(  State history & traditions regarding individual rights
(  [third factor]



(  Distinctive attitudes of state citizenry

RETROACTIVITY
When a court promulgates a new rule, it applies:
(  To all cases on direct review (Griffith), including all appellate activity up to denial of cert.

(   But not to cases on collateral (habeas) review (Teague), unless (need one):

(  New rule places certain private conduct beyond the reach of the criminal law

(  New rule is a watershed rule. Need both (Whorton):

(  Necessary to prevent an impermissibly large risk of an inaccurate conviction
(  Must “alter our understanding of the bedrock procedural elements” essential to fairness
If the new rule is detrimental to a defendant:

(  It should be applied on habeas review, because D has no reliance/finality interests (Lockhart).

(   [It’s unclear from the readings what to do about direct review]
What the hell is a new rule?
(  Where reasonable minds could have differed about the result of the decision (Roberson)
(   When a decision applies settled precedent, the rule is not new (Yates)

Teague and New Federalism:

(  A state may apply a new rule retroactively when the Supreme Court does not (Danforth), because the Teague rule was designed to prevent intrusion into state court jurisprudence
Note the inclusion of the Teague rule, without exceptions, in the AEDPA (pp. 29-30).
-----
POLICE DISCRETION (868-70):
Police have enormous discretion regarding when to arrest.  Consider:

· In, say, a domestic violence situation, arresting may only make the aggressor angrier. Some states adopted mandatory arrest laws, taking away from police the discretion not to arrest. Some research indicates that the law caused domestic violence to double.

· There are also many good reasons to arrest that are unrelated to conviction. The public order function is not always dependent on successful prosecution.

Also consider the flipside: A full custodial arrest for a minor crime is fully constitutional (Atwater).

ELEMENTS OF THE FOURTH AMENDMENT:
(  “Right of the people.” Requires either (Verdugo-Urquidez):

(  Part of the national community



(  Otherwise developed a sufficient connection with the U.S. to be considered part of the country

(  “Persons, houses, papers, and effects”: Also includes words (Katz).

(  Reasonableness clause


(  Warrant clause (presumption of unreasonableness)
(  Probable cause — a requirement even for authorized warrantless searches

(  [Implied state action requirement]
----

WHAT IS A SEARCH?
General test in Katz — the reasonable expectation of privacy. Need both:

(  Violates actual (subjective) expectation of privacy

(  Society recognizes this expectation as reasonable (objective)

Relevant factors:

(  Consent: Did a party to the conversation consent to recording (White)?

(  Abandonment: A circumstances-based test (Cofield).

(  Assumption of risk: Related to consent; see the pen register cases (Smith)

(  Public access: No REOP where public has access. Open question whether this is about technical access (Ciraolo) or ordinary access (Riley concurrence). 

(  Embarrassment/extensive intrusion: Related to reasonable expectations (Skinner)

(  Intimate details of home life: Is the interior special? (Kyllo)
Notes on the Katz test:

· Criticism: Society’s view may be negatively affected by gov’t action & technological advances.

· Warrant: The court says that the action was invalid because the officers didn’t get a warrant, although it admits the officers could have gotten one. Two reasons:

· Detached and neutral magistrate should make the decision

· Antecedent justification: cops must swear under oath that the facts are believed to be true
Use of Enhancing Technology
AS notes that these cases represent a ‘time out.’ No neutral principles. Consider these factors:

(  Public availability: Is the technology widely available (Kyllo)?

(  Intimate details: Is the interior of the home special (id.)?

(  Enhancing Ability: Would the activity have been possible without technology (Knotts; Karo)?
Relevant cases: Heat sensors — Kyllo (2001) (use of heat sensors to obtain information about activities within a private residence is a search); Elkins (6th Cir., 2002) (noting that business have less of a REOP). Electronic beepers — Knotts (1983) (beeper in a chemical bin was not a search because officers could have tracked its movements along public roads); Karo (1984) (beeper was a search when used to monitor activity inside a private home).  Telescopes — Taborda (2nd Cir. 1980) (search where used to see activity not visible to the naked eye).  Flashlight — Brown (1983) (shining flashlight into a car is not a search).

Applications of Katz:

(  Physical disruption: Generally, innocent people subject to bodily seizure have REOP.
(  Retained property: Dispossession of one’s home is a seizure (Soldal v. Cook County)

(   Abandoned property: Generally not a search, and abandonment may be inferred (Cofield, 11th Cir.)

(  No REOP in voluntarily abandoned apartment (Hoey, 8th Cir.)

(  No REOP in DNA or fingerprints
(  No REOP when person denies ownership (McDonald, 7th Cir.)

( But no abandonment, and thus REOP, when a person tries to protect bag from inspection (Smith).

(  Consensual Electronic Surveillance: No REOP, which made Harlan nervous

(  Either party may consent to recording a conversation, including a gov’t informant (White)

(  This exception may apply to video surveillance of “quasi-public” spaces (Gonzalez, 9th Cir.)
(  Financial Records: No REOP if made available to bank (Schultz; Miller). Spurred Patriot Act § 412-16.
(  Pen registers: 

(   No REOP. The caller assumes the risk that dialed numbers will be available (Smith).
(  ECPA: Pen registers are prohibited unless:   (  Provider consents 
   OR
(  Court order

What about passwords after the first 10 digits? Probably have a REOP — password is like content
(  Pagers: Only the owner of the pager has standing

(  Person in possession of the pager has a REOP in numbers stored there (Chan, N.D.Cal.)

(   No REOP in numbers transmitted to another pager (Meriwether, 6th Cir.)

(   Trash: Generally no REOP (Greenwood; Hedrick). Some states disagree.

(  Homelessness: 
(  REOP in belongings on public property (Mooney)
(  Not on private property (Gallagher, 11th Cir.)

(   No REOP in bathroom stall where design allowed officer to peer inside (White, 8th Cir.)

(   Areal surveillance: 
(   No REOP where public has a right & activity is clearly visible (Ciraolo; Riley)

(  Note that five justices in Riley said REOP unless public ordinarily had access to the information.

(  Dog sniff is generally considered not to be a search:

(  Limited intrusion

(  No REOP in hidden contraband
(  Detects only contraband

(  Chemical tests:
(  REOP where test is overly embarrassing, as in urine (Skinner)

(   No REOP in field test of an unknown powder (Jacobsen)

REASONABLENESS AND WARRANT CLAUSES
Basic Rule: Searches /seizures conducted without warrant are presumed unreasonable (Katz). Reasons:
(  Objective inferences by a detached and neutral magistrate (Johnson)

(  Prevent ex post justification


(  Allows magistrate to judge overall unreasonableness

(  Reduces public perception of misbehavior
(  May deter unlawful or unnecessary search/seizure

(  Best way to practically administer the Fourth Amendment

Why prevent indiscriminate searches (Amsterdam, p. 88)?
(  Unjustified search: Interferences by the government without good reason

(  Arbitrary search: Capricious action by executive officials
---

DEMONSTRATING PROBABLE CAUSE

“…no warrants shall issue, but upon probable cause …”

General Rule (Gates):  Under totality of the circumstances, there is a fair probability to believe X.

Relevant factors:
(  Basis of knowledge/details (Aguilar; Spinelli)
(  Veracity/reliability (id.)




(  Nature of the alleged facts


(  Corroboration

Notes: 

· Under federal law, this is less than preponderance of the evidence. In some states, including New York, this standard is equivalent to preponderance.

· The standard of review is somewhat deferential: whether the magistrate had substantial basis.

· The two-pronged test of BK and V is alive New York.
Veracity: Who is a reliable informant?
(  Police are presumptively honest (Spinelli)

(  Citizen-informants, motivated by “concern for society or their own safety” (Paszek (Wis.))

(  Confession of a co-defendant is sufficient to establish P/C (Patterson, 4th Cir.)
(   Paid Informants and anonymous informants are presumptively unreliable (Gates)

Multiple defendants: 

Basic Rule: Where any could be involved in criminal conduct, P/C to arrest (Pringle).
(  A warrant to search an area, without more, doesn’t justify search of patrons (Ybarra)

(  Inference that everyone is party to a crime disappears when officer singles out someone (Di Re)

Corroboration: The role of corroboration is to re-strengthen the prongs—BK & V.

(  Mutually reinforcing: 2 tips or tip + officer’s observations can strengthen each other (Warner; Peyko)
(   Insufficient corroboration — see Leake & Wilhelm (marijuana cases on pp. 108-09).

Stale information: Consider the following factors (Harris):

(  Maturity of information
(  Nature of the crime

(  Habits of the accused

(  Character of items sought
(  Nature and function of the premises to be searched
PROBABLE CAUSE, SPECIFICITY AND REASONABLENESS
What must be in a warrant (Rule 41(e)(2))

(  Person/property to be searched
(  Person/property to be seized


(  Time no longer than 10 days

(  Execute during the daytime, absent good cause (6-10)

(  Return warrant to a designated magistrate judge

For a tracking device:

(  Identify person/property
(  Designate a judge
(  Reasonable time, not over 45 days

(  Install within 10 days
(  Install during the day absent good cause
(  Return

Note: By statute, narcotics require no special showing for a nighttime search.
What can be seized?
(  Broad rule: Is there P/C to believe the evidence sought will aid in apprehension or conviction?
P/C as to Location of Evidence

Basic rule: P/C to believe things to be searched for are located on premises (Stanford Daily). Consider:

(  Type of crime
(  Nature of items
(  Chance for concealment
(  ‘Normal inferences’

Note that it follows that P/C does not automatically exist to search a suspect’s home.  Nor is there anything special about third-party premises. 

(   Exception: Law offices, where attorney is not also suspected of the crime (Johnson, Minn.).

(   Statutory exception: Publishers (e.g., newspapers) are exempt unless (need one):

(  P/C to believe the publisher is involved in a crime

(  Necessary to prevent GBH or death
(  Necessary to prevent destruction of evidence
Particularity in Location (“…particularly describing the place to be searched …”)
Basic rule: Reasonable particularity depends on two factors:

(  Nature of the place to be searched
(  Information an officer could reasonably obtain

Relevant cases: Moore (D.C. Cir. 1972) (apartments on the same footing as houses); Garrison (warrant for “third-floor apartment” upheld when police reasonably believed there was only one); Johnson (7th Cir.) (warrant for a duplex is sufficient when targets of investigation have access to entire structure); Lyons (8th cir.) (wrong address is excused because it is unlikely any other premises would be searched); Ellis (11th cir.) (wrong address renders warrant defective because risked a general search); Earls (10th Cir.) (“premises” included detached shed, garage, and office); Gonzalez (11th Cir.) (includes any person’s property in the house).
Particularity in Arrests (“ … particularly describing … the persons … to be seized.”)
(   Officer’s independent personal knowledge does not cure an overbroad warrant (Doe, 3rd Cir.).

Particularity in Seizures of Things (“ … particularly describing the … things to be seized.”)

(  Catchall clauses (as in Andresen) should be read in light of the preceding. They don’t invalidate.

(  Similar Act Evidence: Can seize evidence of other crimes if it establishes a pattern (notes)

( Computers: If P/C to believe incriminating evidence is somewhere on a hard drive, search can be through every file potentially containing it. (Guest).  But now some courts require keyword search.
Note on reasonable particularity: A warrant can fail this test in at least two ways:

(   A term specified (“stolen mail”) is applied beyond a clear, generic class (Strand)

(   Failure to specify the crime (Bridges).

Severability: Generally, when a clause in a warrant is overbroad, the defect will exclude evidence seized in the overbroad part, but will not taint the entire warrant. (Brown).  Not all courts take this approach.
Reasonableness and warrants (“unreasonable searches and seizures”)
(  Searches may be unreasonable despite P/C or warrant.  Generally medical procedures (Winston)
Anticipatory Warrants: Acceptable under Grubbs. 

Three requirements:

(  It is now probable
(  Evidence/fugitive will be on premises 
(  When warrant is executed

For conditioned anticipatory warrants, two elements of probability:

(  If the triggering condition occurs, there is a fair probability

(  There is probable cause to believe the condition will occur

Sneak and Peek Warrants
(   Secret searches are generally prohibited, as a copy of warrant must be provided (Rule 41(f)(1)(c))

(  But Rule 41(f)(3) provides that notice may be delayed if authorized by statute. See below.

Patriot Act: Authorized if reasonable cause to believe that notice may have adverse effect (need one):
(  Endangering life/safety
(  Flight from prosecution
(  Destruction of evidence

(  Intimidation of witnesses
(  Seriously jeopardizing investigation or unduly delaying trial

EXECUTING THE WARRANT
Knock and Announce (18 USC § 3109).  To break open a door, need one of the following:
(  Refused admittance after notice of authority & purpose (Knapp: 12-second delay can be refusal)
(  Necessary to liberate officer or someone aiding him in executing search warrant
(  Exceptions to knock and announce:

(  No breaking rule: Need not K&A if (need one):

(  Door is already open

(  Police trick defendant into opening the door

(  Emergencies

(  Richards rule: Reasonable suspicion of destruction of evidence or harm to others

(  No-knock warrants: On reasonable grounds to expect futility or exigency (Banks)

(  R/S of exigency arising after knocking (Banks)

Note that violations of K&A do not require exclusion (Hudson)
Enlisting Private Citizens to Help Search
(  Unwilling assistance is permissible upon a judge’s order based on P/C (NY Tel. Co.)

(  Willing Assistance is also permissible (Bellville) where civilians:

(  Serve legitimate investigative function
(  Not acting for personal ends

Notes
Wanton destruction is excessive and unreasonable (Buckley, Me.),  but this is a fact-specific determination.  Consider information and ease (Weinbender).  The use of distraction and intimidation devices may be justified on, say, prior convictions (Myers).  Sometimes a search may be so intrusive as to be unreasonable, as with medical stuff (Hummel-Jones; cf. Winston). 
Media Presence: Inviting the media into a home for execution of a warrant is a Fourth Amendment violation, because it is not “related to the objectives of the authorized intrusion.” (Wilson v. Layne).
Note on the screening magistrate: The magistrate must be neutral and detached.  It can’t be the attorney general (Coolidge), he cannot be paid a fee (Connally), and he must read the warrant (Decker), though more tenuous problems are generally insufficient to kill the warrant (McKeever). Legal training is not required, at least for minor crimes (Shadwick).
ARRESTS AND MATERIAL WITNESSES
Two types of warrant:

(  Arrest warrant: P/C for particular person linked to particular crime

(  Search warrant: P/C that person or object will be found in a particular location at particular time
Arrests in Public: the constitutional rule
(  Public warrantless arrests are justified with probable cause (Watson)
Note ALI Model Code of Pre-Arraignment Procedure § 120.1. Officer has authority to arrest without a warrant when he has reasonable cause to believe the person as committed:

(  A felony

(  A misdemeanor or petty offense in the officer’s presence (Atwater)
(  A misdemeanor and the officer has reasonable cause to believe (need one):

(  Person will not be apprehended unless immediately arrested

(  Person may cause injury or property damage unless immediately arrested
It looks like this third rule would limit Watson

Excessive Force
(   Deadly force may not be used (Garner), unless (need both):

(  Necessary to prevent escape


(  P/C that suspect poses significant threat of death or serious injury to officer or others

(  All claims of excessive force are governed by 4A reasonableness (Graham). Consider:

(  Severity of the crime
(  Suspect poses immediate threat
(  Resisting arrest/evading

Note that this does not require the least intrusive degree of force (Forrester).

Arrests in the Home: Are the police lawfully on the premises?
The public arrest exception does not extend to the home (Payton). To arrest inside home, need:
(  Arrest warrant on P/C


(  Reason to believe the suspect is inside — a totality of circumstances test (11th Cir., Magluta). Circuits are split on whether this is the same as probable cause.

What is “in the home”? Courts have not expanded this to common hallways, etc. (Holland). Courts are split on the question of whether it is constitutional for officers to order a suspect to open the door and then tell him he is under arrest.  With regard to homeless persons, some courts have held that these arrests cannot violate Payton, others are more sympathetic.  In the case of hotels and motels, it’s clearer that Payton applies as long as the suspect has legal right to the room (Morales).
Special Cases: How far does Payton extend?
(  Homes of third parties: Third party has a privacy interest, requiring a search warrant (Steagald)

(   Note that the arrestee does not have standing to assert this right (Underwood, 9th Cir.).

(  Overnight guests: Arrest warrant is required for overnight guest in a third party’s home (Olson)

(   For Temporary visitors, courts may enter illegally & win against someone w/ no REOP. Consider:

(  Nature of visit (commercial/personal)
(  Timeframe
(  Prior connections between parties
What are the consequences of a Payton-violating arrest? The arrest is not illegal. But it’s an illegal entry into the home, which leads to illegal entry and illegal seizures.
Material Witnesses: 18 USCA § 3144 allows for detention if:
(  Testimony is material

(  In criminal proceeding (incl. grand jury, Awadallah)

(  It may become impracticable to secure testimony 

STOP AND FRISK
Basic Rule:  Reasonable suspicion, based on articulable facts and rational inferences (Terry)
(  Stops are for information
— they do allow for the use of force
(  Frisks are for officer safety — may be automatic when suspicion is of violent crime
Note the Court establishes a balancing test, based on the reasonableness standard.
Expansions of Terry: An informant’s tip can form the basis for reasonable suspicion (Adams v. Williams).  The Court held that, in a legal stop, police have the automatic right to order a driver out of his vehicle (Mimms).  This rule was extended to passengers (Wilson), and a protective search is also permissible (Johnson).  One court has even allowed an officer to open the door of a car with tinted windows (Stanfield, 4th Cir.) (noting a diminished REOP in the VIN), and the Court has upheld a search where the cop moved papers to find a VIN number (Class).  With respect to homes, officers may require occupants to stay for the duration (Summers).  They may handcuff a person during a warranted search, and even question about alienage (Mena).  Terry may apply to a completed crime as well as a prospective one (Hensley).
Standard of Review: De Novo, but review fact only for clear error, with due deference to judges and law-enforcement officers  (Ornelas-Ledesma).
When does a seizure occur? (the line between stop and encounter) (need all?)
(  A stop occurs when a reasonable person would not feel free to leave (Mendenhall). Consider:

(  Location of the stop (how public?) (Mendenhall)
(  Displays of authority (uniforms/guns/lights)
(  Did officers “summon” the suspect?

(  Request or demand? Just “ask a question”?
(  Was identification or property taken? (Royer)

(  Once citizen says he doesn’t want to cooperate, continued questioning is a stop (Morgan)

Note: The “reasonable person” is the reasonable innocent person (Bostick)
(  Means are intentionally applied (Brower)

(  In a non-physical show of force, the subject actually submits (Hodari D.)
Other relevant cases: The above cases involve airport stops. The free to leave test has been adopted widely.  Workers were “free to leave” during a factory sweep, even with agents at the exits (Delgado).  When an officer pulled up against traffic to “ask a question,” it was not a stop (Cardoza).  In bus sweeps, officers need not tell passengers they are free to leave (Drayton).  The court has held, however, that a passenger, as well as a driver, is seized by a traffic stop (Brendlin).
What is reasonable suspicion? — A totality of circumstances test. Consider:
(  Source of information

(  Anonymous tips that are sufficiently corroborated (White) (ability to predict behavior)

(   Uncorroborated anonymous tips are not sufficient (Fla. v. J.L.). Unless:

(  Reckless driving exception (Wheat, 8th Cir.)
(  Face-to-face tip (Heard, 11th Cir.)

(  Quantum of suspicion: circumstances must yield a particularize suspicion (Cortez)
(  Something less than fair probability (fair possibility?)

(  Individual factors may not be reviewed “in isolation” (Arvizu)

Consider the following factors:

(  Pattern of activity

(  Unfamiliar with surroundings
(  Flight (Wardlow)

(  High-crime area (Wardlow)
(  Criminal record
(  Evasion
(  Implausible answers
Note on using race in establishing reasonable suspicion: In the absence of other elements, use of race is prohibited (Uber, Minn.), but some courts have held that it can be part of the analysis (Weaver, 8th Cir.) (airport stop). Note that Equal Protection provides some additional protection outside and before Fourth Amendment, but this may be no real help (Avery). A profile (non-racial) is nothing more than a police tool (Barry; Sokolow), but some factors may be overbroad (Beck, 8th Cir.). 

Kennedy’s argument: Equal Protection should guide our analysis, thus requiring strict scrutiny.  Racial profiling cannot be narrowly tailored.  [this isn’t really fully outlined]
Frisks for Police Protection
(  Allowed where there is RS of danger to officers or others nearby (e.g. Russ)

(  May extend beyond the person (Long — glove box) (was rejected in NY state in Torres)

Long has been applied to searches of locked glove boxes (Brown 8th cir.), to nearby clothing (Johnson, 5th Cir.), and to the passenger compartment of a car when the defendant is handcuffed (Wallen, 5th).
(   Mere proximity to the suspect does not allow a frisk (Ybarra)

(  May inspect objects only if it is reasonable to suspect it is a weapon (Swann, 4th)

(  Protective sweep: limited area search (Buie).  Applied outside of arrest (Miller, 2nd)
(   May not be used to search for evidence (Dickerson)
Forced Movement: When is reasonable suspicion sufficient?

(  For security and safety (Royer dictum)
(  To the crime scene for identification (Hicks)
(   To a custodial area for exacting consent to search (Royer)

Investigative Techniques Permitted in a Terry stop:
(  Questioning: identity and circumstances surrounding the stop
(  Checking records

(  Canine sniff or other such investigation

(  Consent searches (Robinette)
(  Officer has a right to demand identification, and refusal can be criminalized (Hiibel)

(  Fingerprinting in the field (Hayes dictum). But:

(  Not when suspect is transported to station (Hayes) or also interrogated (Davis)
(   Becomes an arrest when detention is extended to obtain consent to search premises (Wash.).

(   Intrusive testing may also rise to the level of arrest (Carlson, Colo.)

(   Cannot be used for a “fishing expedition” (e.g., Salzano, 10th Cir.)

(   Cannot transfer suspect for interrogation without P/C (Dunaway; Kaupp; Hicks (cursory search))
Show of Force: With reasonable suspicion to believe they are necessary, officers may:

(  Use handcuffs (Allen, NY)

(  Display guns (Alexander, 2d Cir.)

Relevant factors (Oliveira): 
(  “Oppressive elements”
(  Amount of evidence


(  Suspects are armed

(  Degree of restraint

Detention of Property: Might require only that detention be reasonable
(  In the case of mail, officers have been able to detain for more than a day on R/S (Van Leeuwen)

(   Where one is traveling with a package, the Court is more sympathetic (Place)

Duration: Note that there are no per se time limits on a Terry stop (Sharpe)

Application of Terry outside the stop and frisk context:
Terry has been applied to searches of probation, on the ground that the totality of the circumstances allows for searches of a probationer’s house on reasonable suspicion (Knights).  This reasoning has also upheld suspicionless searches of parolees. Reason: Parolees have a diminished expectation of privacy.
SEARCHES INCIDENT TO ARREST (to protect the officer and preserve evidence — Chimel)
Where may police search (Chimel)?
(  Area of ‘immediate control’ (“grab area”)

(  Includes a later search of what had been the AIC at the time of arrest (Lucas, 8th Cir.)

(  Covers post-arrest movements (Chrisman [suspect arrested then brought back to dorm])
(   Officers may not intentionally create grab areas (Perea)
*    Note there is a circuit split on when AIC is determined, with some saying it’s at time of arrest (Davis, 6th Cir.; Abdul-Saboor, D.C.), others saying at the time of search (Myers, 3rd Cir.). Gant now indicates that the AIC is determined at the moment of search. 
(  Suspect’s person (Robinson [the crumpled cigarette package case])

(  Discretion extends even to minor crimes (Gustafson)

(   Might not extend to containers within the grab area (Chadwick: cannot be justified by DEOP)

(  Automobiles (Gant). Need one:
(  Arrestee is unsecured and w/in reaching distance of passenger compartment at time of search

(  It is reasonable to believe that evidence relevant to the crime might be found (Thornton; Gant)

(   Can’t search incident to a ticket (Knowles)
*    Note: This includes every container within this space (Gant)

**  Note also Scalia’s concurrence in Gant, which would overrule Thornton-Belton, and establish that a vehicle search is only reasonable where the object to the search is evidence of the crime for which the arrest is made. This brings the Rabinowitz possession/control test back into play.

(  Beyond in exigent circumstances. Need both (Socey, relying on Vale):
(  Reasonable belief that third persons are inside a dwelling

(  Reasonable belief that third person are aware of arrest of a confederate

(  Beyond to make a protective sweep (Buie)
When may SITA take place?
(  In the temporal vicinity of the arrest (before or after) (Rawlings)
(  When the accused arrives at the place of detention [even hours later] (Edwards)
(   Once accused is under arrest and in custody, then no warrantless search at another place (Maroney)
Note on Atwater and minor crimes: Atwater v. Lago Vista (2001) establishes that police may arrest, and perform a SITA, for any minor crime.  Dissent proposes a rule of law (p. 309) that generally no arrest should be made for fine-only offenses, but this might not be supported by history or current state practice. Even if the state passes a law prohibiting arrests for minor crimes, an arrest and SITA does not violate the Fourth Amendment, because there is probable cause. (Moore, supp.). The state can certainly respond by extending its exclusionary rule to cover such evidence.
PRETEXTUAL STOPS AND ARRESTS: 

(  Probable cause ends the Fourth Amendment inquiry (Whren).
Unconstitutionally selective prosecution under Equal Protection (need both):
(  Discriminatory effect

(  Motivated by a discriminatory purpose

Remedy is still an open question
PLAIN VIEW AND PLAIN TOUCH SEIZURES:

Basic rule of Plain View (need both):



(  Cops are lawfully on the premises
(  Incriminating nature is readily apparent

*    Horton establishes that the search need not be “inadvertent”

**  Dickerson notes that this extends to cases where the officer discovers contraband “through the sense of touch in an otherwise lawful search.” (plain touch rule)
(  Plain view seizures must be preceded by a search on probable cause (Hicks)

AUTOMOBILE EXCEPTION
With probable cause to search the car generally, may search (Acevedo):
(  The automobile 
(  All the containers within (no warrant requirement for closed containers)

(  Includes containers (like purses) belonging to passengers (Houghton)

(   However, there is a heightened privacy interest in searches of the person (DiRe)
*    Searches of containers are not subject to special temporal limitations (Johns)
*    Note that circuits are still split on whether P/C may exist to search only part of the car.
Justification for the exception: Originally, it was mobility (Carroll).  But Dyson writes this out, noting that there is no separate exigency requirement, and replaces it with the diminished EOP in automobiles.

EXIGENT CIRCUMSTANCES
Generally, an urgent need to render aid or take action. Consider (Dorman):

(  Gravity or violent nature of the offense

(  Suspect is reasonably believed to be armed

(  P/C that suspect committed the crime
(  Strong reason to believe suspect is in the premises

(  Likelihood that suspect will escape

(  Peaceful circumstances of the entry

(  Significant risk of harm to members of the public (Stuart)
(  Urgent need to prevent loss of evidence (MacDonald)

(  Hot pursuit (Warden v. Hayden), where the suspect is aware he is pursued (Welsh)

(   Prior opportunity to get a warrant precludes later use of EC exception.

Note: Jx vary on whether officers behaving lawfully can nonetheless impermissibly create EC, but it is generally agreed that police do not need to go out of their way to avoid creating EC.

(  Officers also have authority to maintain the status quo while a warrant is being obtained (McArthur)
ADMINISTRATIVE AND ‘SPECIAL NEEDS’ SEARCHES
The key for these searches is reasonableness (cf. Terry). Assessed programmatically (Posner). Consider:

(   Cannot use the administrative scheme to enforce criminal law.

(  Search of homes: compliance with a reasonable admin. scheme (Camara).

*   Note that cases disagree about warrants. Camara required a warrant on the above standard; Scalia notes in Griffin that such a requirement would be unconstitutional. No warrant needed.

(  Search of businesses. Note DEOP of closely regulated businesses. Three criteria (Burger):

(  Substantial gov’t interest in regulatory scheme
(  Inspections necessary to further scheme

(  Must provide a constitutionally adequate substitute for a warrant (notice, limited discretion)

(   Stricter scrutiny to inspections by law enforcement officers (Johnson).
*    Note the wide power given when it’s not a law enforcement agent doing search (Hernandez)

(  Special Needs and Searches/Seizures of Individuals (more reasonableness & balancing)
(  In some cases, searches may be based on reasonable suspicion only. Consider:

(  DEOP in school environment (TLO)

(  Intrusiveness (Cornfield)

(  Suspicionless searches: 
(  Reasonable

(  Indiv. suspicion would frustrate interest
(  Consider Intrusiveness (somehow medical tests are minimally intrusive in Skinner)

(  Record of abuse (Von Raab dissent)

(  Consider government interests

(   Not necessary to have a statutory limitation on use in criminal prosecutions (see Von Raab)

(   Primary purpose cannot be law enforcement (Ferguson [pregnant mothers’ testing])

(  Safety searches bring additional considerations

(  Least intrusive considering current tech.
(  Confined in good faith to purpose

(  Minimize stigma



(  All searched/random

(  Advance notice



(  Free to leave 

(  Additional considerations at checkpoints
(  Lack of officer discretion (Sitz)


(  Less int. alternatives? (Prouse [registration])
(  Ordinary law enforcement not primary purpose (Edmond [drug sniffs unconstitutional])
(  Target is not object of seizure (Lidster [checkpoint to find witnesses to a hit-and-run])
(  Strength of state interest (Martinez-Fuerte [border control])

A major issue in these cases will be the mixed purpose: As of now, we have to decide which purpose predominates (Sitz).  Searches also begin as administrative and graduate into something else. What do we do about that?
CONSENT SEARCHES
Totality of the circumstances test. (Schneckloth). Consider:

(  Voluntariness of custodial status
(  Coercive police procedures
(  Level of cooperation w/ cops
(  Awareness of his right to refuse is relevant, not dispositive (id.)
(  Education and intelligence

(  Defendant’s belief that no evidence will be found (what the hell does this mean?)
(  Threat to get a warrant is OK when the statement is firmly grounded (Duran, 7th Cir.)

(   Refusal to consent cannot contribute to a finding of P/C (Prescott)
(   Does not require a voluntary, knowing, and intelligent waiver (contra Miranda)

(   Nor must suspects necessarily be told they are free to leave (Robinette)
Third party consent:

(  Actual authority based on joint access and control (Matlock)

(  Apparent authority where police have reasonable belief of actual authority (Rodriguez)
(   Reasonable belief cannot be based on mistake of law (Stoner [hotel desk clerk])

(   Parental consent insufficient where part of premises is clearly reserved for a child (Peterson)
*    The extent of the police duty to investigate is unclear (See Dearing, 9th Cir. [babysitter]; Jenkins)
(   Authority does not override the objections of a physically present resident (Randolph)
Scope of consent: Objective reasonableness (Jimeno)
**  Note: After Jimeno, ambiguity will be construed against the citizen.
Withdrawing consent

(  May be revoked by the suspect or a third party.

(  Generally, the withdrawal itself cannot be used to establish P/C (See Carter, D.C. Cir.).
Note on Credibility (pp. 482-83): What can be done about retroactively manufacturing consent. Note the findings of the Mollen Commission, that NY police regularly lie.  Slobogin argues that the exclusionary rule should be replaced with a civil remedy, lowering the incentive to lie.  Lassiter, on the other hand, notes the connection between consent searches and racial profiling, and argues that the concept of consent without counsel should be eliminated.
WIRETAPPING
Fourth Amendment applies to electronic surveillance wherever it violates a REOP (Katz)

(  Undercover agents:  Undercover agents may “consent” to recording a conversation (Lopez). 

(  In discussing criminal activity, suspect “assumes the risk” of disclosure (Katz; Lewis; Lopez)

Wiretapping statutes:
· For domestic wiretapping, see Title III on pp. 488-91. See note 30 on p. 488 regarding video surveillance

· For intelligence gathering, see FISA on 491-92.

REMEDIES FOR FOURTH AMENDMENT VIOLATIONS: EXCLUSIONARY RULE
(  Evidence obtained in violation of 4A is excluded from the case (Weeks, incorporated in Mapp).
(   Violations of state law don’t necessarily require exclusion
(  Violations of state PR standards

(   Not in violation of a federal statute, regulation, or FRCP, unless (need one):

(  Search otherwise would not have occurred
(  Intentional or deliberate disregard

**  This was decided by the 8th Cir. in the context of FRCP 41 violations.i

Procedures triggering the exclusionary rule:
(  Motion to return the evidence (FRCP 41(g))
OR
(  Motion to suppress (FRCP 41(h))

(   In some jx, failure to make a pre-trial motion, without good cause, leads to loss of claim (12b3C)

(  Limited ability to attack truthfulness of a warrant (Franks). Need all:

(  Specific portion of the warrant
(  Affidavits
(  Allege lying or reckless disregard for truth

(  Allegation must wreck the showing for P/C.

(   The fact that someone lied to the officer itself is immaterial (McAllister, 7th Cir.)

(  In a warrantless search, burden is on the gov’t to prove by preponderance that exception is satisfied

Appellate review of suppression:

For the government to appeal, need all (18 USC § 371):

(  Def. must not have been put in jeopardy

(  Not for purpose of delay

(  Suppressed evidence must be substantial proof of a fact material to proceedings
(   Generally, defendant cannot immediately appeal, though he can provisionally plead guilty.

Notes on the suppression hearing:  A state may protect identity of informants, unless the judge determines revelation is necessary.  Ordinary rules of evidence are not applicable (judge can rely on hearsay), but procedures necessary to protect integrity of fact-finding are applicable (Brewer).  When a defendant testifies on an issue of standing at the hearing, this cannot be used against him (Simmons), but might be OK for impeachment.  

Establishing Standing
(  Only a person with a REOP in the place searched has standing (Rakas)
(   Ownership does not necessarily confer standing (Rawlings [items in purse]) 

(   No REOP in the home of another, if there for a transaction (Carter)

Limitations on Exclusion: Causation. This area of the casebook is a mess. Consider these aphorisms:
(  Tends to come down to voluntariness. Did a voluntary action break the causal chain? (Wong Sun)

(  Voluntary confession of a defendant after illegal entry (Wong Sun; Brown)

(  Voluntary testimony of third party found in illegal search (Ceccolini)
(  Attenuation & exploitation test: Found by means sufficiently distinguishable (Wong Sun; Brown)

(  Where consent is at issue, consider (Hernandez, 5th Cir.):


(  Temporal proximity
(  Intervening circumstances
(  Intent/flagrancy of misconduct

(   No automatic connection between a Peyton violation and a confession (Harris)
(   Knock and announce violations don’t automatically create exclusion (Hudson)

(  Consider the following factors in this obnoxious totality of circumstances test
(  Mirandizing (not sufficient in Brown)
(  Access to counsel (Taylor)
(  Spontaneousness

(  Passage of time

(  Note that live witnesses found in illegal search are different from objects (Ceccolini)

Limitations on Exclusion: Independent Source 

Despite an illegal entry, evidence will not be excluded if (need all):
(  Obtained truly independently (Murray)

(  Without reliance on illegal activity

(  Untainted information alone is sufficient to establish P/C (Markling, 7th Cir.)
(  The independent source must itself be a legal source (Johnson, 7th cir.)

Limitations on Exclusion: Inevitable Discovery
Government must show by preponderance
 that (need all):

(  Would have been discovered through independent legal means (Nix)

(  Split on hypothetical inventory searches (Andrade vs. DC Cir.)

(  Most courts reject the “we had P/C and would have obtained a warrant” line.

(  Focusing on what officers actually (not probably) would have done (Feldhacker, lower court)

*    Some courts establish an active pursuit requirement

Non-trial context — what doesn’t the exclusionary rule apply to?
(  Grand jury proceedings (Calandra)


(  Child protective proceedings
(  Sentencing, absent showing that officers procured expressly to enhance sentence (Tejada, 2d cir.)

(   The exclusionary rule is applicable in forfeiture proceedings, because government would otherwise be rewarded for violation.  But there’s obviously no obligation to return contraband (Plymouth).

When may such evidence be used in impeachment?
(  On direct when defendant opens the door (Walder [testifying he never had drugs])

(  On cross, no matter how it’s elicited (Havens)

(   Does not extend to impeachment of a defense witness (James)
Limitation on Exclusion: Good Faith: Illegally seized evidence is not excluded if (need all):
(  Cops prepared warrant in good faith

(  Executed in reasonable belief in its validity

(   Generally, reasonable belief requires some “nexus” between place and activity (e.g. Hove)
(  The court has not previously ruled warrant a 4A violation (Buck, 2d)

(   And we’re not in NY state court — New York has rejected this excuse

(   Where the magistrate is a “rubber stamp” you can’t have reliance (Breckenridge, 5th).
Note on applications: In the case of overbroad warrants, a search of “lots” used to search cabins on those lots violates the 4A, but is good enough for reasonable reliance. Dahlman, 10th. But a search for women’s clothing, used to search an entire warehouse, is too much. Fuccilio, 1st. Go figure. 
Good Faith in Warrantless searches:
(  Reasonable reliance on a statute for warrantless searches is OK (Krull)

(  Reliance on a clerical error OK (Evans)
(  Reliance on error in other jurisdiction (Herring)
(   Officer’s reliance on his own judgment is not excused

*    Courts are more messed up on the question of reliance on court decisions

**  Fifth Circuit excuses the officer when he messes up. Not the 9th. 
Rationale for all this: The exclusionary rule is designed to deter officers, not magistrates, etc.  But what about the other functions of exclusion — integrity of the judicial system, rule against profiting from misbehavior, etc.

PRIVILEGE AGAINST SELF-INCRIMINATION (nor shall be compelled … to be a witness against himself)
[some space to add policy crap, if I have time]

Scope of the Privilege (“…in any criminal case...”) (remember, affects only the use of material)
*   In fact, it extends to “any other proceeding, civil or criminal, … where his answers might incriminate him in future criminal proceedings.” (Lefkowitz)

(   But “future criminal proceedings” can be defined narrowly, excluding, for example:

(   Probation proceedings  (Murphy)

(   Sex offender commitment proceedings (Allen)

(   No injury if a compelled statement is never used (Chavez)

What is Compulsion? (“nor shall be compelled…”)

(  Use of contempt power


(  Threat of removal from office (Garrity)

(  Revocation/denial of contract (Lefkowitz)
(  Disbarment (Spevack)

(   But a grant of immunity kills the right to testify under the 5th
(   Giving benefits, such as sentencing reductions (Cruz), is acceptable

(   Voluntary clemency proceedings cannot be held to be compulsory (Woodward)

Rules governing comments on the invocation of privilege:

(  Adverse comments by judge or prosecutor on silence amount to punishment (Griffin)

(  If requested, a judge must give a “do not draw inferences” instruction (Carter)

(   A defendant opens the door, however, if closing argument mentions not being able to tell “his side of the story” (Robinson)

(  With indirect references, must determine whether comment is on silence or totality

(  Defendant cannot be subjected to adverse inferences at sentencing either (Mitchell)

(  Generally, rules of evidence prohibit calling a witness who will claim privileges

(   Civil juries can make as many inferences as they want (Palmigiano)

To whom does the privilege belong? (“…against himself..”)

(   Cannot be invoked vicariously
(  Does not cover disclosure of 3rd-party private info (Fisher)

(   Does not include partnerships (Bellis). However:

(  Bellis includes language about “natural individuals”: families and similar may be different

(  Sole proprietorships have 5th Amendment protection (Doe)
(   Single-owned corps don’t

What is Protected? (“…to be a witness against himself…”)

(  Must be testimonial: otherwise no risk of perjury and no cruel trilemma. Means (Muniz)
:

(  Express or implied assertion of fact
(  can be true or false

Examples:
(   Not blood sample (Schmerber)

(   Participation in a line-up (Wade)
(  Handwriting

(  With psych eval., have a right to warning (Estelle), but evidence as to demeanor is n-t (Dugger)

(  Documents: Private documents not belonging to D are not privileged (Fisher, third-party rule)

(   Production of documents by D is testimonial self-incrimination, even if docs aren’t, because (Doe):

(  Admits existence
(  Custody
(  Documents are those described

(  This will not apply if these three elements are a foregone conclusion (Fisher)
*    Remember this applies only when production is incriminating. Admission is rarely so.
(  But contents of voluntarily prepared documents are not privileged (Doe concurrence)

(  Collective entity rule: docs held in representative capacity cannot be privileged (Braswell)

(  Required Records: Even where documents are not voluntarily prepared, their contents and production will be unprotected if the gov’t requires them to be kept for a legit admin. purpose. (Shapiro). Limitation on this rule:
(   Where regulations are directed at criminal activity, cannot be punished for asserting constitutional privilege (Marcetti).

(   In other words, the target group is inherently suspect, as in gambling

Procedural Aspects of Self-Incrimination Claims
Totality of circumstances test for compelling (Hoffman): Whether it is perfectly clear that

(  Witness is mistaken

(  Answers cannot possibly have a tendency to incriminate

(  Determination is made without compelling divulgence

Immunity: Obviates the right to refuse to testify
Two types: 
(  Transactional: Nothing about which a witness testifies can be subject of future pros.



(  Use: Neither compelled testimony nor fruits can be used (upheld in Kastigar)



Use immunity “puts pros. & witness in same position as if 5th had been claimed”
(   Kastigar is violated when pros. calls witness whose testimony is shaped by compelled T (North)

(  Independent source and inevitable discovery doctrines are in play here (Gallo)
When can information extracted with immunity be used?
(   Generally, never, even for impeachment, because info is coerced (Portash)

(  But evidence of lying can be used

Waiver at trial: When D takes the stand, he waives privilege as to:

(  Any subject matter in direct examination

(  Subject to cross only to the extent necessary to test statements on direct

(   Defendant does not waive rights by partially “allocating to facts” in a guilty plea hearing (Mitchell)

CONFESSIONS and Due Process
Three main ideas:
(  Due Process Clause & 14th Amendment exclude involuntary confessions

(  Sixth Amendment right to counsel has been applied in determining admissibility of confession

(  Privilege against self-incrimination has been applied to custodial interrogations, subject to waiver
Involuntariness test (derived from Brown). Must show (need all):

Note this is still necessary. Miranda only applies to custodial interr. & 6A doesn’t attach until charging.
(  Police subjected suspect to coercive conduct

(  Conduct was sufficient to overcome the will of the suspect. Consider
(  Suspect’s intelligence (Scully)
(  Length of interrogation (id.)
(  False evidence (Cayward)

(  Credible threat of violence (Fulminante)
(   Numerous cases permit deception (e.g., Scully)
(  False promises not kept are worse (Walton)
*    Note Spano, which, under this prong, emphasized lack of counsel, bridging to 6A analysis
(   This conduct induced an involuntary statement

(    Court should not inquire into free will absent coercion (Connelly [hearing voices])
(    Here’s a cute cite: Involuntariness is difficult to make out. See Astello (8th Cir.).
Sixth Amendment and Confessions
Police cannot elicit statements after:
(  Right to counsel attaches (Massiah). This happens when:

(  Adversarial proceedings begin (Brewer), as in charging (Spano concurrence)
(  Initial appearance before M counts, even if prosecutor is not involved (Rothergy)

(   Afterwards, gov’t can’t deliberately elicit statements w/o waiver. What does that mean?

(  State action requirement (Bey [cop in private capacity, sorta])

(  Court finds deliberate elicitation when gov’t used paid informant (Henry), but not when the listener was passive (Kuhlmann) (see 799 for info)

(  Foreseeability standard: will the conversation turn to the investigation (Moulton)

(  Until waiver:

(  Must be knowing and voluntary (Patterson)
[Montejo overrules extra protection of Jackson]
Miranda right: Must exclude (need all):

(  Statements, exculpatory or inculpatory

(  Custodial. Meaning questioning initiated by law enforcement, either:

(  Taken into custody

(  [Deprived of freedom in any significant way]
What is custody? Remains an open question after Miranda. An objective test. Consider:
(  Voluntariness/free to leave
(  Unrestrained freedom of movement

(  Suspect initiated/volunteered
(  Strong-arm tactics
(  Police-dominated atmosphere

(  Questioning ended in arrest

Hard-line rules:
(  Arrest = custody (Orozco)

(  Probation meetings = custody (Murphy)
(  When in jail, whether a reasonable person would feel mvmt further diminished (Mathis)
(   Officer’s subjective intent is irrelevant (Stansbury)


(   You’re not even necessarily in custody when interrogated at the station (Mathiason)

(   Personal characteristics irrelevant (Yarborough)
(   Terry stops are not custodial (McCarty)
(  Interrogation — Innis test
(  Words or actions by police that police should have known

(  Innis says subj. intent has a bearing here (748), but it’s hard to see how

Relevant cases: Bringing the wife in is OK (Mauro).  “We’ll have to get a warrant for the daughter” is fine too (Calisto, 3d).  Confronting suspect with incriminating evidence is interrogation (Edwards).  Direct questions are much more likely to be Miranda violating.  
(  reasonably likely to elicit incriminating response
(  Without appropriate warnings and without voluntary, knowing, intelligent waiver (see below). Note that warnings need not be verbatim (Pryscock)
Upshot: Originally, if he does ask for an attorney, police may not question him; if he indicates that he

does not want to be interrogated, he may not be.  This gets modified:
(   Exceptions to Miranda:
(  Impeachment (Harris) (also when D asks to call lawyer, is told to wait, then incriminates, Hass).

(   But not when confession is involuntary (Mincey)
(   Nor post-Miranda silence (Doyle)

(  Pre-Miranda silence is admissible for impeachment
(  Post-arrest, pre-Miranda silence
(  Some fruits of Miranda violations (not clear what effect Dickerson (2000) has on this)

(  Leads to witnesses (Tucker)
(  Statements after Miranda-def. confessions (Elstad)

(  Physical evidence (Patane)
(   It’s not OK to elicit defective confession, Mirandize, and re-confess (Seibert). But courts have held that concurrence is controlling, so only bad faith will doom the conviction.

(  Emergency exception: overriding considerations of public safety (Quarles; Carrillo [drugs])

(  Routine booking questions are exempt (Muniz, 6th) — how routine?

(  Undercover activity (Perkins)

*    Note: An involuntary confession or 6A violation is separate of these exceptions
Congress attempts to “overrule” Miranda in the Crime Control Act, reinstating voluntariness standard. In Dickerson, the Court clarified that Miranda was a constitutional decision. 
Waiver of Miranda rights:
(  Voluntary — free of coercion (Burbine)
(  Knowing  — full awareness of (Burbine) (need both):

(  Nature of the right being abandoned

(  Consequences of the decision to abandon

(   Not necessary to know a prior confession could not be used (Estlund)

(   Nor that counsel was trying to get in touch with him (Burbine) (rejected by many states)
(   Nor scope of investigation (Spring)
(  Intelligent

(  Not deranged or mentally incompetent (Zant, 11th cir)

(  Understands the language to some extent (Garibay, 9th Cir.)

(   Conditional waiver bind cops (Soliz, 9th), but illogical ones can be ignored (Barrett [won’t write])
*    Must attempt to understand whether suspect understood (Tague)
(   Neither written nor express statement is required (Butler)
Note that a confession can still be coerced even if the subject is Mirandized
Waiver after invocation of rights:
(  After invocation of silence

(  Must be scrupulously honored —  passage of time matters (Rambo)
(  Police may seek a second waiver, subj. to scrupulously honored req. (Mosely)
(  Invocation of counsel

(  Questioning cannot continue unless D initiates (Edwards)

(  Initiation subj. to KIV requirement. Must show willingness to talk about investigation.

(  Protection continues after consultation with atty (Minnick)

(   At presentment, D invokes 6A right, which is offense-specific, not gen. Miranda right (McNeil)
(   Equivocal invocation construed against suspect (Davis)
THE GRAND JURY
“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury…”

(   Note this is not incorporated (Hurtado)
Basic rationales for the grand jury:

1. Protect citizens from unjust prosecution by the state

2. Enforces the law by investigating actions that citizens think suspicious
Procedures (FRCP 6) — violations punishable by contempt
(  Membership: 

(  16-23 legally qualified persons
(  Court-appointed foreperson & deputy

(  May serve longer than 18 months only if the court determines 6-month ext. is in public interest

(  Objections & motions to dismiss

(  Defense or government may challenge a grand jury member for legal qualification
(  May challenge whole grand jury for unlawful drawing, selection, or summoning

(   Motion to dismiss indictment for lack of qualification will fail if 12 qualified jurors concurred

(  Who may be present:

While in session:
(  Gov. attorneys
(  Witness
(  Court reporter
(  Interpreter

Deliberations/vote:
(  Interpreters for hearing- or speech-impaired jurors
(  Indictment requires 12 concurring jurors
(   Though required, unintentional failure to record proceedings does not invalidate a prosecution

Who is obliged to secrecy (exhaustive list):
(  Grand juror

(  Interpreter

(  Court reporter
(  Recording device operator

(  Transcriber

(  Gov’t atty

(  Other gov’t 

(  Banking regulators

Exceptions for matters other than deliberations and individual votes:

(  Gov’t attorney for use in performing duty
(  Limited disclosure to banking regulators

(  Any gov’t personnel that an attorney considers necessary to assist in attorney’s duty. Required:

(  Enforcing federal criminal law

(  Names given to the grand jury

(  These personnel are advised of their secrecy obligations

(  Disclosure to another grand jury

(  Intelligence/counterterrorism exception (6e3D)

(  Court may authorize disclosure of a matter (need one):

(  Preliminary to or in connection with a judicial proceeding (in actual anticipation of — Baggot)

(  At D’s request, upon showing that grounds for dismissal may exist because of G.J.

(  At G’s request, when sought by a foreign court or prosecutor

(  At G’s request, when disclosing violation of state/Indian/foreign law to appropriate official

(  At G’s request, if it may disclose a violation of UCMJ to appropriate official

Other secret stuff:

(  Sealed indictments (need both):

(  Judge’s order
(  Until D is in custody or has been released pending trial

(  Closed hearing: To the extent necessary to prevent disclosure of GJ matters

(  Sealed records: To the extent and as long as necessary to prevent unauthorized disclosure
Selection of the Grand Jury
(   EPC protects prohibits racial or ethnic discrimination in the selection of grand jurors

What discrimination requires reversal?
(  Discrimination in selection of whole jury pool

(   Discrimination in selection of forepersons does not lead to reversal (Hobby). Except:

(  Where foreperson is selected straight from the venire (Campbell)
Grand Jury’s Relation to the Judge and Prosecutor
(  A judge may exercise supervisory power only where there is a clear basis in fact and law
(  Prosecutor’s conduct was fundamentally unfair (Chanen, 9th [no live testimony])

(  Role of the prosecutor

(  Legal advisor to the grand jury




(  Presents the evidence

(  May negate a grand jury’s decision to return an indictment
(  May resubmit to other GJ

(   Only when conduct amounts to overbearing the will of the GJ so that indict. is, in effect, of the P.
Evidence before the Grand Jury
(  The grand jury may hear evidence that is not admissible at trial, including illegally seized evidence. Justifications:

(  Probative value/investigative function
(  GJ is not adversarial

(  Misleading effect is remedied at trial
(  GJ would be greatly burdened

(  Freedom is also inferred from the limits of the court’s supervisory power/separateness (Williams)

(   Indictment based on perjury, discovered at trial, must be sufficient based on remaining evidence
*    Note that, usually, atty will never know about the evidence, because GJ minutes are exempt
(   New York state takes the opposite approach
(   Need not present substantial exculpatory evidence (Williams)
Powers of Investigation
(  Scope: Rational basis
Relevant cases: The Supreme Court has stated that personal hardship is irrelevant in upholding a decision to subpoena a New York Times reporter (Branzburg), and has even upheld a cattle call to match a voice recording (Dionisio).  Lower courts have also rejected arguments that attorney-client privilege puts defense attorneys beyond the reach of the grand jury, except that fee-related information is protected if it would disclose the defendant’s motive for seeking an attorney.
(  Witness’ protections:
(   No right to warnings/info regarding purpose, or whether they are suspected.

(   May not refuse to speak
(  Counsel is absent
(  Leading questions allowed.

(  Witness can generally step outside the jury room to confer with counsel.

Witnesses and Secrecy
Butterworth v. Smith: A Florida statute violated the First Amendment insofar as it prevents a witness from disclosing his own testimony after the grand jury’s term.  More narrow statutes might be fair game, and there is a strong government interest in preventing witness collaboration. Other thoughts:
Transcripts: It’s arguable that the “preliminary to a judicial proceeding” rule gives defense atty access to the transcript of the grand jury.  A D.C. court so held in 2007.
INEFFECTIVE ASSISTANCE OF COUNSEL
Two prong test (Strickland) (need both):
(  Performance: Errors so serious that counsel was not functioning as “counsel.” Consider:
(  Strategy

(  Level of investigation

(  Ignorance of the law

(  Conflict

(  Failure to file a meaningful appeal

(  Duty to consult (Flores-Ortega) (need one)

(  Rational defendant would want appeal
(  D demonstrated his interest in appeal
(  Duty to file (Anders) — filing appeal is ok only if (need all):
(  Thorough examination


(  Found appeal wholly frivolous

(  Requests permission to withdraw

(  Files Anders brief or similar
(  Other major decisions —  there are four decisions that belong to the defendant:

(  Plead
(  Waive a jury

(  Appeal
(  Testify

(   Keep in mind the strong presumption in favor of counsel 
(  Prejudice: Serious as to deprive defendant of a reliable result (reasonable probability < ppndnce)

(  Strength of case — consider:
(  What other evidence (Atkins [no other phys. evidence])

(  Probability of success on the motion at issue

(  Chance of success at appeal
(  But-for causation

Rompilla (2005): Another duty to investigate case, Rompilla came close to establishing an obligation to engage in a detailed review of the case file of every previous conviction.  The case said counsel had acted unreasonably in this case, using a mixture of ex ante and ex post evidence.  On the ex ante side, the case file was known to the lawyers, it was readily available, and the attorneys knew that the case would be brought up by prosecution at sentencing.  On the ex post side, Souter pointed out that the file contained a host of mitigating factors not previously found.  It may also be important that this was a death penalty case.
Claim applies to:

(  Trial

(  Sentencing

(  Guilty plea stage 
(  First appeal of right

(   Subsequent appeals or collateral attack (where there is no right to counsel)
Per Se Ineffective Assistance (need one):
(  Completely denied counsel: 

(  Sleeping
(  Uncertified
(  Counsel fails to engage in the adversary process

(  External circumstances make it extremely unlikely that effective assistance is possible (Cronic)
(  Where young lawyer had 25 days to prepare, not per se unreasonable (id.)

( Where a lawyer is not present (dictum, id.). 
Note that, in Van Patton, where a lawyer was present only by speakerphone, the court held that this was not per se IAC. Stevens, the author of Cronic, reluctantly concurred because of a “drafting error” — Cronic did not make clear that physical presence was required.
DISCOVERY
There is no general constitutional right to discovery. (Weatherford)
Government Disclosure (Rule 16a) — Upon defendant’s request
(  Oral statements by defendant (both):

(  In response to interrogation by known gov. agent

(  Gov. plans to use at trial

(  Documents/recordings of statements by defendant (any):

(  in government’s possession/control, and gov. knows or should know it exists

(  record containing substance of oral statements in response to interrogation

(  recorded testimony before a grand jury relating to the charged offense
(  Rule for organizational defendants (see supp. 302)
(  Defendant’s prior criminal record, provided gov. atty knows or should know it exists

(  Documents/objects in the government’s possession/custody/control if (need one):

(  Material to preparing defense
(  Gov. intends to use in its case in chief at trial

(  Was obtained from D

(  Belongs to D

(  Reports/results of physical/mental examinations that (need all):

(  In gov. possession/control/custd.
(  Atty knows/should know item exists

(  Item is material to preparing defense or gov. plans to introduce in its case in chef

(  Written summary of any testimony of [most] expert witnesses

(   Attorney work product

(   Statements by prospective gov. witnesses

(   Generally does not require disclosure of grand jury transcripts, except:

(  Rule 6: could argue that the “preliminary to” language of 6e3Ei requires this

(  Defendant’s statements (above)

(  Rule 26.2 motion — after testimony of all witness (extending Jencks Act)
Defendant’s disclosure
(  Reciprocal obligation to provide documents and objects that (both):

(  in D’s possession/custdy/cntrl

(  planned for D’s case in chief

(  Reciprocal obligation to provide results of phys/mental test or scientific examination if (both):

(  in D’s possession/cstdy/cntrl


(  planned for case in chief or intends to call witness who wrote the report

(  Written summary of [most] expert witnesses if (need only one):

(  D has requested such evidence from gov.
(  D plans to present exp. testmny on mental state

(  Work product
(  D’s statements
(   Witness statements
(  Prospective wit. statements
Management of Requests:
(   Judge may quash requests that are “vague or overbroad”

(  May demand a “good faith effort” from gov. to learn what won’t be used (McDade)

Witness statements: Some jx require advance disclosure of names, addresses, and statements of witnesses. There is an argument about where to place the proper burden.

Prosecutor’s Duty to Disclose Exculpatory Evidence
Must disclose evidence with enough time to review when (need both):

(  In the government’s possession

(  Evidence is materially exculpatory — ways of thinking about this:

(  Creates a reasonable doubt that didn’t otherwise exist (Augurs)

(  Would undermine confidence in the otherwise favorable outcome (Bagely)

(   This is highly deferential review

*    What is the significance of a specific request? Three justices in Bagely say where there’s a specific request, it’s more likely the evidence is material.  Stevens, however, believes the existence of a s.r. should have legal effect — any reasonable likelihood that non-disclosure affected the trier of fact.
(  Failure to disclose material evidence results in reversal. When in doubt, disclose (Kyles)

Special cases:

(  Inadmissible evidence — can this ever be ME? Wood is pessimistic, but this was extreme (polygraph)

(  Impeachment evidence — Boyd’s two-part test (7th cir.)
(  Reasonable probability that the jury would have acquitted the defendants on at least some of the counts had they disbelieved the essential testimony of these witnesses.

(  Might the jury have disbelieved that testimony if the witnesses hadn’t perjured themselves or if the government had revealed to the defense the witness’ continued use of drugs and favors?

Factors to consider:
(  Importance of witnesses
(  Other impeachment evidence
(  Nature/quality of evidence

*    If a witness is paid, instigated attempt to elicit information, then that is ME (Banks)

(   During guilty plea negotiations, the government is obliged to disclose less:

(  Evidence relating to factual innocence


(  Evidence impeaching gov. witnesses

(   Evidence for affirmative defenses

*   Rationale: Information is related to trial, not to the voluntariness of confession.
Duty to Preserve Materially Exculpatory Evidence
(  Only requires that cops not act in bad faith (Trombetta [breath samples]; Youngbood [semen])

*    I have another note in my notes that states cops should preserve stuff expected to play a significant role in the client’s defense.
Prosecutor’s Duty Not to Mislead — due process is violated where (need one):

(  Knowingly uses false evidence (Mooney [perjured testimony])

(  Knowingly elicits false evidence (Napue [perjury without attempt to correct])

(  Knowingly allows witness to create a false impression (Alcorta)
GUILTY PLEAS
(  Held constitutional in Brady (1970): mutuality of advantage.
(   Accused may not be given a higher sentence just for going to trial (Medina-Cervantes; Scott).
*   But this is pretty limited — see notes on Scott.

Regulation of Plea Bargaining
(   Just note that this is largely unregulated. Bordenkircher upholds even emotionally coercive bargaining strategies.  But the court has struck down grossly disproportionate sentences. (Harmelin)

FRCP 11(c)(1) (Plea Agreement Procedure):

(   Court may not participate in the discussions (11c) 
(  Three types of provision:

(  A: Gov. will not bring, or will move to dismiss, other charges
(  B: Recommend, or not oppose, that a particular sentence/range is appropriate

(  C: Agree that a specific sentence/range is the appropriate disposition

(  Disclose in open court, unless in camera for good cause

Policy rationales on plea bargaining:
· Easterbrook: Plea bargaining is a marketplace.  Compromise is better than conflict: defendants receive concessions they value more than they value the rights they surrender.

· Schulhofer: Innocent defendant is given the impermissible choice of pleading guilty.  This private choice harms society’s interest by undermining belief in the BARD standard.  It further disadvantages the indigent, and the weaknesses and shortcuts are hidden from view.  More trials would not harm indigent, and would better expose systemic flaws and bad lawyering.

· Note the case studies on 1031-32.

Note on Discretion: Ashcroft memo (2003) demands most serious, provable charges. Exceptions:  

(  Problems with witnesses lead to post-indictment reassessment

(  Defendant decides to provide substantial assistance (note prosecutor’s power to issue SAM)

(  Other exceptional circumstances
Regulation of Judicial Acceptance of the Plea (several elements):

(  Build a record (Boykin) — McCarthy and Boykin have been accused of applying FRCP 11 to states:
(   Absence of a specific record creates presumption that plea is invalid (= not VKI).
FRCP 11(b):
(  Place D under oath



(  Address D personally in open court
(  Government’s right to use any statement given under oath against D for perjury, etc.

(  Right to plead not guilty or to persist in that plea
(  Right to jury trial

(  Right to be represented by counsel and have appointed counsel if necessary

(  Right to confront and cross examine witnesses
(  Protection from CTSI

(  Compel attendance of witnesses


(  Plea waives these trial rights

(  Nature of each charge
(  Max penalty

(  Mandatory minimum penalty

(  Applicable forfeiture
(  Restitution

(  Special assessments

(  Application of sentencing guidelines

(  Terms of waiver provisions in agreement

(  Must determine whether the plea is voluntary

(  Must determine there is a factual basis for the plea

(  For a “recommendation” provision, J must tell D he has no right to withdraw (11(c)(3)(B))
Requirements for a valid plea:
(  Voluntary (see Brady)
(  Not from actual/threatened physical harm
(  Not from coercion “overbearing the will”

(  No misrepresentation



(  No improper promises (e.g., bribes)

(   “fast track” pleas, in which impeachment info is withheld, are not unconstitutional (Ruiz)
(   Personal (i.e. medical) problems aren’t relevant; it’s about the conduct of the gov’t.
Special rules:

(  Package deals are acceptable (Pollard, DC Cir.), though trial judge should be informed (Caro, 9th)
In Caro, the defendant was coerced by another D as part of a “wired” deal. The judge must make a serious inquiry.
(  Knowing

(  Nature/elements of charge (Henderson)


(  Maximum penalty/mandatory min.

(  Constitutional rights



(  That plea means waiver of all rights

(  Requirement of proof beyond a reasonable doubt of each element

(  When the lawyer fails to inform D about deportation risk, court finds IAC (Padilla)

(   It is not necessary to advice D of specific risks of waiving right to counsel at plea hearing (Tovar)
(  Intelligent — Godinez has a two-part test (need both):
(  Able to consult with lawyer w/ rsble undstg.
(  Rational/factual undstg of proceedings

This is the competency standard for standing trial. 
(   In Blackledge, court allowed claim that counsel had led D to believe agmt must remain secret.
------Resolution-------

Rule 11(c)(4)-(5) regulations of judicial acceptance/rejection:

(  Accepting a plea (A or C): inform D that disposition will be included in the judgment

(  Rejecting A or C:

(  Inform parties




(  Give D opportunity to withdraw

(  Advise D that, if he does not withdraw, result may be worse than the plea agreement
Special Pleas:
(  Alford pleas: defendant may plead guilty despite professed belief in his innocence

(  Conditional Pleas (11(a)(2)): reserving right to review of specified pretrial motion

*  Note Burns (2d) urges courts to accept only cond. pleas that can be resolved w/o full trial and are likely to be dispositive.
Consequences of Error: 
(  Rule 11(h): Error in obtaining the plea “that does not affect substantial rights” is harmless

(  If D didn’t object, he has the burden of showing plain error (Vonn). Ct. may look outside plea hearing

Admissibility of plea discussions (FRCP 11(f); FRE 410):

(  Any statement during discussions with a prosecutor that do not lead to a plea of guilty

(   All statements made in open court

(  Any statements in negotiations leading to a plea
Finality of Guilty Pleas
Withdrawal before Sentence:
(  Judge has not yet accepted: any reason

(   Judge has accepted (need one):
(  Rejected terms
(  “Fair and just” reason

What is a fair and just reason? Jones (3d) says it should be treated liberally, but courts have been strict. Does not extend to a reevaluation of the strength of the government’s case (Abreu, 3d), or to dawning awareness of sentence (Doyle, 1st).

(   Where a plea is accepted but agmnt deferred, must satisfy fair and just requirement (Hyde)

Breach of a Plea Agreement:

(  Prosecutorial breach:

(  Finding Breach

(  Construe ambiguities in agreement against the government (Palladino; Hayes (lower))

(   No breach where P recommends sentence “reluctantly” (Benchimol)

(   Contingent cooperation agreements are an unresolved problem
(  Remedy — decided by the (state) court (Santobello). Either:

(  Permit D to withdraw
(  Have a new sentencing proceeding w/ different judge

(  Breach by Defendant

(  D can be held to subsequent trials of others (Ricketts [original convictions reversed])

Appeal and Collateral Attack — Generally Unfavorable

(   Generally, VKI guilty plea is a waiver of all claims the pleader has (Brady, etc.). 

But, specifically, it’s a different story:
(   Right to jury trial (Brady)



(   Coerced confession (Parker)

(  Improper prosecutorial retaliation (Blackledge)
(  Double jeopardy (Menna)

(   Broce explains that successful cases required no inquiry outside the record

JURY TRIAL (incorporated by Duncan)

(  The overwhelming important right is the right to trial by an impartial jury

(  Cross-sectionality: arises out of reference to state and district
Scope of the Right:

(  All crimes that are not petty crimes.  Consider:
(  Rule: Crimes punishable by > six mos. in jail are not petty (Lewis)

(  Length of prison term

(  Seriousness of punishment

(   Can’t get there by aggregating petty crimes (Lewis)

What the Jury Decides:
(  Elements of the crime — e.g. Gaudin: conviction overturned b/c judge said statement was material

(  Facts, including those relevant to the length of sentence (Apprendi [but this was sent. beyond max.])

Features of the Jury:
(  Size: at least six (Williams v. Fla.). Rationale:

(  Fosters effective group deliberation
(  Greater accuracy
(  Less chance of adverse rslt
(  Improved minority representation

(  Unanimity is not required (11-2, 10-2 are permissible). Notes:

(  FRCP 31 requires unanimity

(  Six-person jury must be unanimous (Burch)

*    Right to unanimity probably can’t be waived (9th), except in case of hung jury (11th)

Composition and Selection
(  Right to a fair cross section (“…of the State and district…”) (randomness is important):

(   No good faith exception

(  Does not apply past venire (Holland)
Test for a fair cross-section:

(  D makes prima facie case

(  Group is distinctive within the community (need all):

(  Defined and limited by some factor
(  Similarity in attitude/ideas/experience

(  Community of interests that cannot be adequately rep’d if group is excluded
Has been held to include daily wage earners, women.  College students, senior citizens, Native Americans living on reservations, persons with pending felony charges are not distinctive.
(  Actual rep. is not fair and reasonable in relation to the number of such persons

(  Underrepresentation is the result of a systematic exclusion
(  Gov. shows that inclusion would be incompatible with a significant state interest

(  D has third-party standing to make EPC claim:

(  D makes prima facie case

(  Venire selection
(  Substantial underrepresentation
(  D belongs to this group
(  G tries to show neutral selection criteria

Voir Dire
(  Procedures:

(  Federal: judge decides to ask suggested questions, based on three categories below

(  State: Lawyers ask

(  Constitutionally required (impartiality requirement)

(  Race: Where issue is inextricably bound up with the case (Ham; Ristano)

(  Death penalty: Must ask whether they would automatically apply (Morgan)
(   Not required to ask about pretrial publicity (Mu’min)

(  Federal supervisory power — consider:

(  Case has racial overtones

(  Matters about which the lcl community feels strongly

(  Law enforcement testimony is likely to be overvalued

(  Judicial Discretion
(  Challenges for Cause
(  Actual bias

(  Error may be remedied by the use of peremptory c (which is not of constitutional dimesion) (Ross)
(   Cannot exclude jurors who have objections to death penalty (Witherspoon), but perhaps someone who says opposition would “prevent or substantially impair” duties (Wainwright)
(  Peremptory challenges 
Purposes:
(  Eliminate extremes of partiality
(  Ensure impartial juries


(  Encourage litigant to accept results
(  Correcting judicial errors (Ross)

How many:
(  10 to D 
(  20 in capital case
(  Six to prosecutors in all cases

Equal Protection Limitations (Batson, et al)

(  Prima facie case — moving party (both):

(  Standing to challenge — need all three for third party standing (Powers) (easy):

(  Injury in fact

(  Common interest in eliminating disc. (  Ex. won’t defend himself  
(  May be prosecutor or defendant (any bias is an affront to justice, McCollum)

(  Majorities find state action in all P.C.s

(  On totality, raises inference of improper basis for exclusion — strict scrutiny and some others:
Groups: (  Race
(  Gender (JEB)
(  Ethnicity
(  Age

(  Military

Inference — consider:


(  All jurors of a group are struck
(  Questions asked
(  Percent of challenges used

(  Comparison of answers on voir dire
(  Who sat
(  Unexpended PCs
(  Rate
(  Opposing party shows a facially neutral explanation (Purkett — exclusion of blacks)
(  Trial judge determines pretext, with burden on the government

(  Snyder indicates that states must build a record
*    Note this is about process, not outcome.
Remedies:
(  Erroneous exclusion

(  For cause & death penalty — reverse
(  For cause & less — ???

(  PC: reversible (Batson)

(  Erroneous inclusion

(  PC: probably not reversible (Rivera)

(  Reversible (Batson)
� From Gant, we get two more theories: First, Gant can be read for the proposition that there must be a true AIC for all SITAs, and that a failure to handcuff so as to create a SITA might be held unreasonable under the Fourth Amendment.  Second, Gant uses reason to believe in lieu of P/C, and it could resurrect searches on reasonable belief for all SITA, not just those in cars.


� In Hicks, the officer was lawfully in an apartment, looking for weapons. One noticed a turntable and moved it to inspect the serial number. This was found to be a search without probable cause, and plain view was no help.


� The court has refused to apply an “automatic” warrant exception for, say, a murder scene (Mincey), and it has held that it would be “difficult to conceive” of a warrantless home arrest for extremely minor crimes (Welsh).


� With sobriety checkpoints, the officer has  no discretion because the checkpoint is fixed, and, ostensibly the primary purpose is safety. Sitz.


� However, in Zapata, the court said the suspect’s subjective attitude to authority was immaterial (10th Cir.).


� A different situation, in which the cops threaten to take suspect’s child away, handcuff her leg to a table, etc. invalidates consent (Ivy, 6th CIr.).


� If a widespread pattern of vltns were shown, there would be reason for grave concern. Even then, the court would have to acknowledge that extending XC to all evidence would mean revisiting the requirement of causation that limits our discretion (referring to WS and Brown)


� Brennan and Marshall would require the state to show inevitable discovery by C&C proof, not just preponderance, because of the speculative nature of the doctrine.


� Interesting case in which slurred words (I’m not drunk, or some such) were admitted. Court said manner was non-testimonial, but content was, and admission was reversible error.


� Note that the US Attorney’s Manual advises that prosecutors do this stuff anyway, but this is not a legal document.  Many states also require counsel in the jury room. See pp. 920-22.


� Note on calling experts: Supreme Court has granted cert. to a case in which 9th circuit has granted relief for failure to pull an expert on the defense side, knowing the P is going to call an expert on blood evidence. An opinion will have to deal with when you must engage an expert.


� The court rejects a pp standard, which is used in cases in which you assert that you want a new trial based on newly discovered evidence. What’s the difference? There’s a difference in finality concerns.


� Note Bousley: Court changed the interpretation of a statute, so the defendant had a claim that he lacked knowledge as to the nature/elements of the crime.  But this is irreconcilable with Brady, in which a plea was induced by a death penalty statute found to be unconstitutional. AS argues these two cases cannot be reconciled, and that Brady was wrongly decided.


� Goins (4th), holds that D must have an idea. Goins and Andrade (2d) agree that precision is not necessary.





