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A- Clearing the scene: Social rights and citizenship in Europe
Social citizenship is an elusive concept1 and not only because of its intrinsic
ambivalence. Examined from the viewpoints different disciplines, for instance, political
theory or constitutional law, it acquires different contents. More importantly, it has very
different meanings in European and American constitutionalism. Despite osmotic procedures
between Western legal systems, which lead some authors to speak of a “European–Atlantic
constitutional state”2, a clear dividing line it is still discernible between the European and
3
American, or more generally, Anglo-Saxon, legal cultures , which can be traced to the very
different weight attached to the social element within them. The first part of this paper aims
to define the term social citizenship as it is understood in European legal culture, in order to
clarify the conceptual landscape and avoid the danger of parallel ‘competing narratives’4.
A-1- A brief genealogy of social rights
The welfare state is the universal type of state of modern times, as all industrialized
countries had to face similar social tasks related to the reproduction of a well educated
working class, as “a problem of industry”5. This “problem” required to be taken into account
in order to ensure optimal conditions of production and market functioning. However, the
institutional patterns and the legal norms adopted by consequence are far from similar.
Different historical trajectories have shaped two different “welfare polities” one the two
sides of the Atlantic.
The roots of the divergence extend backwards beyond the industrial revolution, to the
th
18 century, and the intrinsic difference between the American and French Revolutions: the
first aimed at political independence as an end in itself, whereas the second aimed primarily
at a different social and legal order, and only when this proved unfeasible under the ‘ancien
∗
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régime’ were the monarchy overthrown6. It is illustrative that, already in 1793, Robespierre
had proposed to the Convention a Bill of Rights which recognized as legally enforceable the
rights to work and to social assistance and which treated the right of property not as a natural
or absolute right, but as one limited by the law and the needs of other people7.
Still, it was the 19th century that shaped definitively the European legal concept of
social rights. This was the outcome of two opposite historical currents, a revolutionary and a
counterrevolutionary one, which tried to give an answer to the great ‘social question’ of this
century: how could the market and the representative, timocratic system be made compatible
with the extension of political and social rights, without a socialist revolution?8
The recognition of enforceable social rights was one of the main demands of the
social revolution of 1848 in France, especially with regard to the rights to work and
education. The apostrophe of the radical representative Armand Marrast in the postrevolutionary Assembly of 1848 is characteristic: “The rights that you have declared till now
are bourgeois righs. The right to the work is the right of the workers”9. However, this
current was defeated both politically and juridically. The final version of the related article
13 of the French Constitution of 1848 replaced the initially proclaimed right to work by the
freedom to work. Although it guaranteed also free primary education and the right to social
assistance (art. 8), the conservative majority had made clear that the related state obligation
was not a legal, but a moral one.
Thiers, who was to quell two decades later the Commune of Paris (1871),
summarized the final defeat of the quest for justiciability of social rights by these words: ”it
is important that social obligations remain a moral virtue, that is, they must be voluntary and
spontaneous (...). If, actually, a whole class instead of receiving could command, it would
look like a beggar who prays with a gun in his hand”.10
The countercurrent, archetypically represented by the Bismarckian paradigm, tried to
solve the “social question” with the introduction of social insurance, in tandem with repressive
measures, such as the laws against the trade unions (1854) and the socialist organizations
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(Sozialistengesetze, 1878-1890)11. This reformist alternative was ideologically reinforced by
the “Christian Social teaching” of the Catholic Church (die Katholische Soziallehre) and its
first important Encyclical on social rights, “De Rerum Novarum” of Pope Leon XIII
(15/5/1891).
The introduction of social legislation of this kind did not signify, however, the
constitutional recognition of social rights on equal footing with traditional rights12. Quite the
opposite: social rights were established on the basis of socialization of risk, through the
expansion of the insurance technique, and not as fundamental rights of the same nature as
traditional liberties. The constitutionalization of the social obligations of the state was
predominantly a 20th century phenomenon13.
Still, the introduction of social rights, albeit incomplete and not yet constitutional,
represented a breach in the liberal tradition. It is true that the insurance principle is not alien to
the logic of the market, as it implies an exchange of equivalents, a quid pro quo (social
contributions versus provisions). Still, the compulsory element of social insurance and the
non-contributory character of social assistance schemes represented a radical break14.
More generally, human rights in liberal thought are conceived as inherent to human
nature and inalienable, possessed at birth, and not granted by either society or state. The role of
the government was not to establish these rights, since they preceded it, but simply to protect
them and guarantee their free exercise15. Social rights, as individual or collective claims
towards the state, could never be conceived as prior to society, because their role was precisely
to compensate societal risks and alleviate extreme inequalities produced by the functioning of
the market.
Besides, the primacy of the right of property over the other two fundamental rights of
liberalism (freedom and equality) prohibited the introduction of any kinds of claims that could
limit its exercise. Hamilton’s remark regarding American judges, that “in the universe behind
their hats liberty was the opportunity to acquire property”,16 was valid universally for the most
part of the nineteenth century, up to the point of recognition of social rights.
Instead of the watertight separation of the political and economic spheres of early
liberalism, social rights introduced mechanisms of political intervention in the socio-economic
process, as a corrective mechanism for the risks and failures that the “invisible hand” of the
11
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market could not prevent. In this way, they implied the re-politicization of the market, in the
opposite direction of the French revolution of 1789, which separated the realms of state and
economy17.
Nonetheless, social rights are not “socialist rights”18 They simply provide the legal
basis for a political intervention in the market, in order to alleviate major inequalities, without
infringing the primacy of the latter19. Hence, they do not constitute a breach of the capitalist
system, but rather a breach within it. They have created a different kind of market to the
supposedly self-regulated liberal one20, defined later by the conservative Ordoliberalists in
Germany as the “social market economy”.
In this model, the State, instead of regulating the market only on the basis of norms
that derive from the private law of contract, property and tort21, uses, in addition “political
power to supersede, supplement or modify operations of the economic system in order to
achieve results, which the economic system would not achieve on its own (…) guided by
other values than those determined by open market forces”22.
Hence, the basic function of social rights is “market correcting”, reconciling social
policy and market order 23. In the words of Marshall, “social rights imply (…) the
subordination of market to social justice, the replacement of the free bargain by the
declaration of rights”24. This ‘basic conflict between social rights and market value”25, is
solved in Europe in a different manner than in the liberal, Anglo-Saxon legal culture where
the central role of market ideology resulted in a different overall setting of the relationships
between state power, the market and the citizen.
On the other hand, in the small Scandinavian nations, a relatively weak market and a
tradition of state subsidy in the rural economy facilitated a broad alliance of farmers and
workers, based on a consensus for an interventionist social policy of neo-corporatist type.
Thus, “three worlds of Welfare capitalism”, three models of welfare state formation,
17
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according to the widely accepted typology of G. Esping-Andersen26, have emerged, clearly
discernible not only at institutional but also at legal level:
•
The Continental model, based on the insurance principle,
•
The liberal, Anglo-Saxon model, its main feature being the universal but
residual character of flat-rate benefits and means-tested public assistance.
•
The Scandinavian or “social-democratic” model, characterized by the
principles of universality and equality.
Three waves of social legislation have shaped the final form of these three models:
The first (1870-1910) introduced accident and sickness insurance, the second (1900-1930)
pension insurance and the final wave, several years after the World War II, unemployment
insurance. This sequence is explained by the degree to which each of these legislative waves
constituted a break with the dominant liberalism. Hence, accident insurance was easily
associated with the traditional notion of liability for individual damages (especially as the
worker could not claim compensation if his negligence could be proved). Insurance against
non-occupational risks, like sickness, is more alien to the liberal tradition, but still maintains
a clear demarcation between the market and welfare, since it is provided only to those who
are not able to work for “objective” reasons. It is unemployment insurance that represented
the greatest departure from the liberal tradition of aid exclusively to the “deserving poor” 27.
In all these cases the “liberal” welfare states lagged behind the two other two models,
sometimes by more than two decades. Nevertheless, the fundamental difference between the
two groups is not the rhythm or the pace of social legislation, but the complete lack in the
liberal welfare state of constitutional protection of social rights and, more generally, of any
kind of supra-legal positive obligations on public power.
A-2 Liberal Welfare States and “Social States”
In contrast with the liberal welfare model, the incorporation of social rights in the
Constitution became widespread already during the aftermath of World War I. This was the
outcome of a political compromise between liberal and social-democrat political forces
(reflected also in the early legislative work of the International Labour Organization) in order
to insulate western European societies from the influence of the October Revolution.
Even before the emblematic Constitution of the Weimar Republic (1919)28, social
rights were included in the Constitution of Finland (1919) and a number of other
constitutions followed: Estonia (1920), Poland (1921), Italy (1927), Greece (1927), Portugal
26
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(1933), Spain (1931, 1938) and Ireland (1937). Although the social provisions of these
constitutions were usually not enforceable in the courts, their enshrinement in the
Constitution signified that social policy was no longer left to the discretion of the legislator.
This fundamental constitutional decision to give to social provisions supra-legislative force
was revised again in the aftermath of World War II, via a new compromise between socialdemocratic and Christian-democratic parties.
In order to describe the new type of polity that emerged, German legal theory
developed the concept of the “Social State” (‘Sozialstaat’), enshrined in Art. 20 of the
Fundamental Law. The term is now widely used throughout Europe, as a fundamental
normative and organizational general principle of the Constitution, on par with the Rule of
Law. The majority of the new democracies have incorporated a similar clause in their
Constitutions29, but it is anyway broadly accepted in European constitutional theory that the
concept can be deduced from the overall corpus of constitutional legislation, even without
explicit, solemn reference to it30. Illustrative of its general and expanding recognition is the
fact that in Greece, the term was explicitly introduced by the constitutional revision of
200131, although both theory and jurisprudence considered it a valid fundamental principle
before that.
Hence, the “Social State” can be used as terminus technicus, in order to differentiate
European welfare states from Anglo-Saxon, liberal ones32. In this sense, the terms “Welfare
State” and “Social State” are not interchangeable: The first one is descriptive and denotes the
universal type of state which emerged in all developed countries in the 20th century, as a
response to functional necessities of the modern capitalist economy. On the other hand, the
“Social State” is a normative, prescriptive principle, which defines a specific polity, a subcategory of the welfare state in the former sense, where the State has the constitutional
obligation to assume interventionist functions in the economic and social spheres33. In this
sense, the USA or Australia are ΄΄welfare states΄΄ but not “social" ones, as social policy therein
has no constitutional foundation.
Nearly all countries in Europe –with most notable exception being the United
Kingdom- are social states, either comprising an explicit “Social State” clause in their
Constitutions34, or an analytical enumeration of social rights35, or both36. It is noteworthy that
29
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the explicit inclusion of social rights in the Constitution is not a prerequisite for a polity to be a
Social State. The archetypical social states of Germany and Austria do not have such rights in
their constitutional charters and the Nordic Constitutions –with the exception of Finlandcontain only minimal provisions.
Moreover and more importantly, the Social State does not only entail the
constitutional protection of social rights, but a whole series of new functions for public
power that are specific to it and alien to the liberal state37. These may be summarized as
follows:
a) The Sozialstaat functions as a fundamental interpretative meta-rule. In this sense, it
constitutes both a means of consistent interpretation of other constitutional rules and of
control of the generation of infra-constitutional ones38.
b) It contributes to the formulation of an objective system of values, which
constitutes a different constitutional ‘ethos’ to that of a liberal state. In this framework,
‘legitimacy of state action comes from adherence to these values’, and ‘the justification that
these values constitute are not a matter of pure political discourse: they provide a resource to
restrict or contest the influence of ‘market mechanism, in other words the dynamic of
competition law, (…) offering legal justification to circumscribe its limits.’39 Hence,
concepts such as the human dignity40 or social justice41, acquire not only a programmatic but
a fully normative, binding content42.
c) It ensures a “defensive” function, in the sense of guaranteeing a constitutional
“floor” for social legislation, i.e. a minimum of protection that the legislator is not allowed to
withdraw. This ‘standstill’ effect (“effet clicquet” in French theory and case law43,
Bestandsgarantie”, “Bestandschutz” or “Ruckschrittsverbot” in Germany) is a minimal
guarantee44. It does not prohibit all retrogressive legislation, but only measures that abrogate
35
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or essentially lessen statutory guarantees without replacing them with others of equivalent
result45. Furthermore, the German jurisprudence derives from the Social State’s clause (and
from the fundamental principle of human dignity, in relation to the right of life, art. 2 I GG) a
constitutional right to a minimum social subsistence (Existenzminimum46), although not to
concrete social services or provisions. Thus, a minimum core or welfare protection is beyond
the scope of the powers of both the legislature and the administration, not anymore
“something that might be changed or abolished whenever the administration changes its
political hue” but a constitutive element of social citizenship47.
d) The social state offers constitutional justification for the limitation of economic
freedom and the right to property, allowing state regulation of the economy both on the
demand and the supply side. The right to property, especially, is functionally limited, in the
general interest, and the principle of equality is construed not only formally, but also
substantively, in association with the concepts of solidarity and social justice48. What is
more important, however, is that this implies a general re-conceptualization of all
fundamental rights, not only social rights.
More specifically:
• Constitutional rights bind not only, vertically, public power, but also
bind horizontally other individuals, especially in cases where the parties are not
on a relatively equal footing, as, for instance, within the context of the
employment contract. –Drittwirkung-49.
• Fundamental rights do not produce effects only at individual level, but
also form an objective system of values thus having, thus, a “radiating effect”,
obliging all state authorities (legislative, executive and judiciary) to act in
conformity with them in all spheres of public action50. Especially the ‘social
rights participate less in the organization of a hierarchy of norms than they
contribute to the development of an axiological system whose function is to
organize differing social representations and logics and integrate them around
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a common purpose.’51 Therefore, contrary to Anglo-Saxon public law, which is
individualistic and procedural, the continental is substantive and based on this
objective system of social collective values52.
• The state assumes an obligation for positive measures for the
protection of traditional, “negative” civil rights and liberties (Schutzpflicht)53
and the creation of the material conditions necessary for their fulfillment
(Teilhaberechte).
• In consequence of all the above, social states have not as their sole
obligation to abstain from the violation of fundamental rights, (the traditional
“negative” function), but are also subject to a compelling, positive obligation to
protect against infringement by third parties and to fulfil, i.e. to take the
appropriate measures to ensure the actual implementation of all rights54.
Two final remarks: First, it should be clear that all the above do not presuppose the full
justiciability of constitutional social rights, which is one of the most debatable issues in modern
European constitutional theory and case law55. Whereas in some countries, such as Austria or
Netherlands, their judicial protection vis-à-vis the legislator is negligible, in others the
Constitutional Courts have been much more active. For instance, in Italy56, the Constitutional
Court recognizes as fully enforceable the constitutional rights to education57, to family58, to
health59 and social insurance60. In Portugal61, the Constitutional Court has invalidated
51
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BVerfGE 19, 89. See Grimm, D. (2005), ‘The protective function of the state’, op. cit., note 6, esp. 143 ff,
D., Szczekala, B. (2002), Die sogennanten grundrechtlichen Schutzpflichten im deutschen und
europäischen Recht, Berlin, Dunker and Humblot.
54
This tripartite typology of the state obligations has been fully endorsed in the General Comment
No. 9 of the CCESCR, the supervising organ of the UN Covenant on Economic, Social and Cultural Rigths.
The Domestic Application of the Covenant, 3 December 1998, E/C.12/1998/24, para. 5, cf. also the
General Comment No. 3 (1990), The Nature of States Parties' Obligations (Article 2 paragraph 1 of the
Covenant), in: UN Doc. E/1991/23, Annex III. See Koch, I.E, (2005) ‘Dichotomies, Trichotomies or
Waves of Duties? HRLR 5, 81.
55
See Iliopoulos-Stranga, J. (2000), ‘Conclusions Comparatives’, in J. Iliopoulos-Stranga, La
protection des droits sociaux fondamentaux dans les Etats-Membres de l’Union Européenne, Brussels,
Athens : Nomos Verlag, A. Sakkoulas, Bruylant, 793ff, Fabre, C. (2005) ‘Social Rights in European
Constitutions’, in G. De Búrca and B. De Witte, Social Rights in Europe, Oxford: Oxford University Press,
p. 22 ff
56
See Vergottini de, G., (1991) ‘La protection des droits sociaux en Italie’, in F. Matscher (Ed.) Die
Durchsetzung wirtschaflticher und sozialer Grundrechte, Engel Verlag 394, the same (2000), ‘Italy’, in J.
Iliopoulos-Stranga, La protection des droits sociaux fondamentaux dans les Etats-Membres de l’Union
Européenne, Brussels, Athens : Nomos Verlag , A. Sakkoulas, Bruylant, 559 ff..
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statutory legislation as contrary to the right to health62 and to social insurance (pensions)63.
This is also the case in Greece, in which the Supreme Administrative Court (Council of State –
StE-) is very activist, having invalidated many times statutory legislation considered to lower
the standards of constitutional protection, especially in the field of the protection of the
environment,64, but also in other fields of social protection, e.g. in the case of family
allowances65.
Second, it is true that most of this theorization originated in German constitutional
theory. For instance, although the Constitution of 1958 defines France as a “social
Republic”, French legal theory has not used this term in the same way as German theory has
construed the “Sozialstaat” principle. The dominant parallel concept on the other shore of
Rhine has been public service, as expression and basic instrument of social solidarity.
Through public service, the invisible hand of the market is replaced by the invisible hand of
the state66. Echoing the sociological work of Durkheim67, Duguit wrote “if the state fails to
ensure to anyone the satisfaction of their needs, so as everyone has, the necessary means of
subsistence, it fails a compelling obligation” (“Il manque à un devoir stricte”)68. Public
service corresponds to rights and procedures and to positive obligations of the state69.
However, the case law of the European Court of Human Rights (ECtHR), without
following always the same reasoning as the German Constitutional Court, has also elevated
most of the aforementioned postulates to the rank of general principles of an emerging
“European Common Law”. More specifically, it has recognized the indivisibility of rights’
functions70, in the sense that positive obligations derive also from “negative” freedoms, in
order to achieve an effective and not just textual protection71, in cases related to the rights to
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StE 10/88, 1876/80, 1096/84, 695/86, 1097-99/1987, 2783/1985, 930/1982, 1615/88, 2282/92,
3186/86.
65
StE 2004/1998.
66
Laufer, R. and Paradeise, C. (1980), Le Prince Bureaucrate, Paris: Flammarion, p. 131.
67
And especially of his concept of ‘organic solidarity’. See Durkheim, E., The division of labour in
society (1893), London: Macmillan 1984, 172 ff.
68
Duguit, L., (1901), L’Etat, le droit objectif et la loi positive, Paris: Albert Fontemoing 291,
Spanou, K. (2005), The reality of rights, Athens: Savvalas, 123.
69
Chevallier, J., Le service public, Paris: PUF, 2003, 17, Spanou, op.cit, p. 127, cf. Lyon-Caen, A.
(2002) The legal efficacy and significance of fundamental social rights: lessons from the European
experience, in B. Hepple (Ed.), Social and Labour Rights in a global context, Cambridge, Cambridge
University Press, 182-192, p. 184.
70
Generally, the dominant contemporary position in International law and Labour Law is the
indivisibility of rights and the recognition of enforceable fundamental social rights Individisibility first
recital in the Preamble of the Charter, reference to the two Social Charters Cf. Valtikos, N., (1998)
‘International labour standards and human rights: Approaching the year 2000’, 13 International Labour
Review, 135.
71
The seminal case is the Airey (A 32; (1979), para. 24, 26), where the ECtHR affirmed that “the
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life72, to privacy73, to education74, to assembly75 and child-rearing76 or even for protecting
aspects of social rights, as the rights to health77, to housing78 or to social security79. The
ECtHR reaffirms also that States have the obligation actively to protect human rights and “this
obligation involves the adoption of measures designed to secure respect (of them) even in the
sphere of the relations of individuals between themselves.80”
Therefore, as R. Aron has remarked, in Europe “the concept of State and law is not
anymore merely negative, but also positive, in the sense that the law is considered to be not
only the juridical foundation but also the source of the material conditions for its
81
fulfillment .” For this reason many scholars believe that the concept of the “State” itself in
Europe is closer to the Anglo-American notion of the Welfare State or even of the
82
“administrative state” . There is not only “a European culture of social justice”83, in the
sense of a distinct ethos vis-à-vis the Anglo-Saxon legal systems, but essentially a different
polity.
A-3 The European concept of “Social Citizenship
Most authors distinguish two elements comprising citizenship: a) rights deriving from
community belonging and b) collective identity stemming from participation in this
community84, usually the nation-state85. In this sense, citizenship, is a “right to have rights”

water-tight division separating that sphere from the field covered by the Convention”. Cf. also the cases
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Feldbrugge A 99 (1986); Deumeland A 120 (1986); Salesi v Italy A 257-E (1993); (Koua Poirrez
v France Judgment of 30 September 2003, Application no. 40892/98.
80
Judgment X and Y v. The Netherlands, A, 91; (1985), para. 24, cf. Clapham, A. (1993) "The
"Drittwirkung" of the Convention" in Macdonald, R. St. J et al. eds., The European System for the
Protection of Human Rights, Dordrecht: Martinus Nijhoff, 163-206.
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Aron, R., (1972) Etudes Politiques, Paris: Gallimard, p. 242.
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See, for instance, Casper, G. (1989) ’Changing Concepts of Constitutionalism’, S Ct Rev 311,318399, Glendon, M.A. (1992) ’Rights in the Twentieth Century Constitutions’, U Chi L Rev 59, 519.
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according to the definition attributed to H. Arendt86 and simultaneously, in the words of
Abba Sieyès ‘what makes men resemble each other and rally’ (“Se rassembler et se
ressembler”) 87. As nationality continues to be the basic legal link, the necessary juridical
condition for attribution of rights and obligations, nations which were born (or reborn)
around the time of the French Revolution tend not to differentiate between the concepts of
nationality and citizenship88. In the Greek language there is not even a different word for
citizenship, dissociated from nationality. However, even if nationality is a ‘starting point for
citizenship (…) it is not citizenship itself.” Citizenship is the status that encompasses the
rights, duties, benefits and burdens that follow from a person’s nationality”89.
In this sense, citizenship consists of a triad of rights, often –but not accurately- said to
belong to different generations: Civil rights to the eighteen, political to the nineteenth and
social to the twentieth. According to the classical theorisation of Marshall90, these three types
of rights emerged during the last three centuries, which correspond to three consecutive types
of citizenship91.
However, it seems that the process toward full citizenship has not been so linear. Not
infrequently, the establishment of social rights preceded political ones, as was the case in
Prussia92. Accordingly, the principal inconsistency of the above theorisation, is its disregard

legitimation … citizenship gained the additional political and cultural meaning of an achieved belonging to
a community of empowered citizens who actively contribute to its maintenance’.
85
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reflections on the EU Charter and the Human Rights Act, in T. Campbell, K. Ewing and A. Tomkins (Eds.),
Sceptical Essays on Human Rights, Oxford: OUP, 15-39 p. 15.
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Review, I, 44-46, p. 46.
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Frankfurt: Suhrkamp, p. 522, the same, (1985) ‘Law as medium and law as institution’, in Teubner (ed.)
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for the fact that the extension of the first category of rights (civil and political) did not
address the whole society, at least up to the recognition of social rights and the final
consolidation of the Welfare State. Before that, not only women as well as different ethnic or
racial groups were excluded from basic civil or political rights93, but in many respects, this
was the case for the working class as a whole.
The example of restrictions in France of the freedom of movement, one of the
fundamental civil rights, is illustrative: By the law of the 7th Frimaire of the XII Year, an
internal passport for workers, the “livret ouvrier”94, was established, to be repealed only by
the law of July 2, 1890. This booklet functioned as a domestic passport, forbidding any
movement without the explicit permission of the employer, who held it permanently. This
booklet had to be presented to the mayor before any change of residence or employment, in
order for its bearer to obtain a visa indicating his new destination. A worker leaving without
it could never hope to find employment in the future95. Naturally, things were far worse for
the recipients of social assistance, especially in the liberal welfare model: for instance, under
the Poor Laws, paupers had to return to their place of birth for relief, where they were
separated from their family and obliged to wear always a special uniform, like convicts96.
So, the full expansion of civil and political rights does not in fact belong to a previous
stage of the historical process, but is concomitant with the transition to the Welfare State and
the recognition of social rights. The only reason the liberal state did not extend political
rights was the fear that ‘democracy might produce socialism’97. When, despite these fears,
the Welfare State integrated the workers to the new structures of power, by offering a
reformist alternative to revolutionary socialist projects, the working class ceased to be a
“classe dangereuse” and there was no further obstacle to the expansion of rights.
Therefore, the modern, final concept of citizenship embraces all aspects of social life:
"citizenship is a kind of basic human equality associated with the concept of full membership
of a community (...) The whole range from the right to the modicum of economic welfare and
security to the right to share the social heritage and to live the life of a civilised being
according to the standards prevailing in the society (...) and the right to participate in the
exercise of political power".98
Press, p. 201, O’ Leary, S. (1996) The Evolving Concept of Community Citizenship. From the Free
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In this framework, the relationship between social rights and citizenship has been a
dialectic one. On the one hand, social citizenship triggered, through an evolutionary process,
the development of modern states. The social dimension was pivotal in state formation and
identity99, as a direct source of legitimacy. On the other hand, distributive justice has been
legitimised on the basis of solidarity that comes from the membership of the political
community100.
Even for Marshall, citizenship was “by definition national”101. There is an
interrelationship between solidarity and community, as ‘the right of an individual to claim
membership of a particular community is crucial if that individual is to gain access to a
community’s collective welfare arrangements.’102 Therefore it is not unexpected that
although states have lost their ‘internal sovereignty’103, as a result of lack of control over
their national economy, following the processes of globalization and Europeanization, they
retain their legitimacy as the primary focus of collective identity and welfare provision104. In
this sense, welfare may be the ‘last bastion of respectable nationalism’105. However, the
modern conception of social rights as universal ones, in association with the principle of
human dignity can offer an alternative, more inclusive basis of citizenship.
All the above do not concern only the European, but all the welfare states. However,
there is a basic distinctive element to European social citizenship, associated with the
specific role of social rights: the de-commodification of social services. Social citizenship
confers a right to access to social goods independently of labour market participation and
personal income106. In G. Esping-Andersen’s words, “the outstanding criterion of social
rights must be the degree to which they permit people to make their living standards
independent of pure market forces. (...) If social rights are (…) inviolable, and if they are
granted on the basis of citizenship rather than performance, they will entail a
decommodification of the status of individuals vis-à-vis the market107.”
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In other words, social citizenship contrasts with the tendency of consumerism to
commodity ever more facets of life into marketed products108, leaving social services
insulated from the market. In this sense, ‘the social rights of citizenship (…) hold the key to
active participation in democratic processes and the capacity to contribute to civil society’109.
On the contrary, in the Anglo-Saxon liberal tradition property rights continue, essentially, to
act as a model for all other rights, by translating all sorts of claims into property claims and
conceptualizing them in conditions of exchange of equivalents. In this framework, social
rights cannot be enjoyed as genuine rights. As “all extra-familial relationships had to be
either contractual or charitable (...) the welfare recipients are getting something for nothing,
(so) they are violating standards of equal exchange’110. The omnipotence of the market
paradigm has led even the defenders of the welfare state to elaborate a theory of welfare
provision as a “new property”111.
B- Social Citizenship in the European Union
It would be trite to reaffirm that European integration had from the beginning the
character of an economic project112. Integration’s social objectives have served merely as an
auxiliary and European rights were tailored according to the functional requirements of the
internal market113. Not surprisingly, the principle of “Social State” is not embodied in the
Treaties, although the Treaty of Rome contained some social provisions, especially regarding
the equality of treatment of men and women and the programmatic clause of Article 117, by
which the Member States agreed to improve working conditions and living standards for
workers, “so as to make possible their harmonisation while the improvement is being
114
maintained”.
However, this goal was not to be achieved by interventionist redistributive
measures, but spontaneously, by the formation of the common market, which would promote
wealth and, consecutively, welfare.
108
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In this framework, social policy has always been the “step-child” of the European
115
integration , as its basic goal is to facilitate free movement, especially through the
aggregation of eligibility and social security benefits for EU migrants and standardization of
the interfaces between national systems116. This is why, contrary to its traditional
function at the national level, European social policy is not of the "market breaking"
but of the "market-making" variety.
Maduro has shown the clear relation between the process of constitutionalisation of
the Treaties and the rules of market integration117: The functional result of negative
integration in the form of judicial review of divergent state regulations restricting trade was
the emergence of a European economic constitution, with only two Grundnorms: free
movement and competition rules.
Consequently, any national interference with market freedoms, if it derives from
constitutional provisions, reflecting “a deeply held national societal more or value”118, or
even if it concerns matters that do not fall directly within the scope of application of EC law
is contrary to European Law and prohibited, unless if it falls under its derogation clauses.
Moreover, as is well known, the ECJ, based on international law sources as
inspirational guidelines and the “constitutional traditions common to Member States”119 has
recognized many fundamental rights as general principles of European law and among them
the protection of the rights to property and economic freedom. However, the language of
rights has been used selectively. Although the Court has sporadically referred to general
sources of social rights protection such as the European and Community Social Charters120, it
is very reluctant to recognize any social rights as general principles121, much less as
115
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fundamental rights122. Evidently, social citizenship’s rights make the market less free123. This
probably explains, in De Búrca words, the “fear of giving strong legal recognition and
priority to particular social values in the face of competing economic interests124.”
This economic constitution, developed as a function of economic efficiency and with
basic aim of protecting market freedom from public power125, is clearly in conflict with the
essence of the Social State principle. Of course, economic freedom, efficiency and even
competition and consumer choice are also part of the national constitutions of social states,
but in harmonized co-existence with opposing general principles, such as human dignity,
social justice, substantive equality and solidarity. These latter are absent or, at least
underdeveloped in the European law126.
As EU welfare law remains in “embryonic state”127, the repercussions of this clash of
values are mostly felt domestically128. (European social policy is developing simultaneously
at two levels, but predominantly at national and only residually at a supranational one.)
According to the Court, ‘Community law does not detract from the powers of the Member
States to organize their social security systems’129, but only insofar as they conform to it.
Hence, the negative integration of the common market had immediate de-regulatory
consequences on national social rights130, especially where protective national social
regulation was above the European average.
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It is true that the gradual ‘demise of the European nation-state’s Keynesian
capacity’131 is a very complex process, triggered by the general trends of globalization. Still,
it is certain that European law has played also an important role therein. On the one hand,
many national social rights or arrangements have been challenged under the freedom of
movement or competition rules132. On the other, even when it was not normatively imposed
on member states to change their social legislation, the imperatives of the stability pact and
the general political orientation of the Community have, de facto, subjected their policies to a
more or less neo-liberal reasoning leading to reduction of public social expenditure133.
This ideological and institutional mismatch between the European and the national
polities could, potentially, undermine the project of deepening of political integration.
Several attempts have been made to introduce a “social dimension” into the Community,
more recently the Treaty of Amsterdam, which added a new, fourth recital to the Preamble of
the EC Treaty that confirms the attachment of member sates to fundamental social rights, as
defined in the European Social Charter and the 1989 Community Charter of the Fundamental
Social Rights of Workers. Article 117 (now 136) of the Treaty has also been reformulated
accordingly. Most of these changes have been more rhetorical than substantive134.
However, the case law of the ECJ has given to the social dimension potential for a
second, normative life135. In this line, the concepts of solidarity and the Services of General
Economic Interest have been applied in order to justify exceptions from the rules of
competition (below, B-1, B-2) and the use of European Citizenship in cases of free
movement has resulted in a wider recognition of social rights to moving persons (B-3).
However, this case law has not changed the dominant, economic-driven dynamic of
European Law136. Still, there are few exceptions where the predominance of the social
element over the economic one has been recognized (B-4), which give some hope for the
emergence of a European social citizenship.
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B-1 The exception of “Solidarity”: A “buttress against internal market law”137?
The primary vector of European integration is the elimination of barriers to free
movement and distortions of competition138. Any restriction on cross-border free movement
or any measure which prevents, restricts, or distorts competition, as such is prima facie
prohibited. Still, rules which hinder free movement may be justifiable, if they are applied in
non-discriminatory manner, are justified by imperative requirements of general interest and
respect the proportionality principle139. Similarly, exemptions or derogations from the
competition rules can be justified, e.g, under the Art. 86 par. 2.
Hence, it could be argued that derogation should exist from the application of the
Treaty rules in relation to the social security systems of member-states either on a maximalist
assumption that the core welfare activities per se form part of the essential functions of the
State140 or, at minimum, because of their non-economic, social character. Indeed, the
presence of economic, market oriented activity is a prerequisite for the application both of
competition rules to an “undertaking” (as defined in Art. 85 and 86, now 81 and 82) and for
the freedom of movement of a “service” (in the sense of Art. 59-60 of the Treaty –now 4950-). The member states have tried to hang on to this argument, at two levels: first for
insulating the internal functioning of welfare institutions and, second, for treating their own
nationals more favorably in the area of social services (see below B-3).
The first strategy initially enjoyed limited success; although the Court made clear
very early on that the social security sector does not constitute ‘an island beyond the reach of
Community law’141. In Humbel and in Gravier it was accepted that public education services
provided free by the state and financed through taxation do not constitute services within the
meaning of Art. 59 of the Treaty (art. 50 now)142. Equally, in Poucet and Pistre the ECJ
recognized that ‘organizations involved in the management of the public social security
system, fulfill an exclusively social function (… which) ‘is based on the principle of national
137
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solidarity and is entirely non profit-making’, (…while, also) ‘the benefits paid are statutory
benefits bearing no relation to the amount of the contributions’. Accordingly, that activity is
not an economic activity and, therefore, the organizations to which it is entrusted are not
undertakings’143.
However, subsequent jurisprudence has rejected the idea that non-profit, noncompetitive public services which serve social goals are exempted from the internal market
rules merely because of their objectives144. So, in FFSA145 a pension fund, created by the
state to provide supplementary retirement to a group of lower income, was considered to be
an “undertaking” despite the fact that it was not profit-making, and its contributions were
defined by the law and not linked to the risks incurred, as in the private insurance scheme146.
The facts that membership in this fund was based on voluntary participation, contributions
were paid, and benefits were directly related to contributions (capitalization system) made its
activity, according to the Court, competitive with private life insurance companies.
In the same line of cases, in Albany147 and in Pavlov and others148, the pursuit of a
social objective, by a non-profit-making fund, operating under statutory restrictions, was
insufficient to ‘deprive’ the activity carried on of its economic nature. According to the
Court, the solidarity established by these funds was limited, because it extended only to their
members. On the contrary, in AOK-Bundesverband and Others149 the absence of market
conditions of competition prompted the Court conceded that organizations entrusted with the
management of statutory health insurance and old-age insurance schemes are not
undertakings. Similarly, in Cisal150, a case related to a national insurance scheme against
accidents at work and occupational diseases, solidarity was evidenced by the fact that
contributions were not systematically proportionate to the risk insured against, nor were the
benefits paid strictly proportionate to the insured person’s earnings.
The basic criterion of this jurisprudence seems to be, in the words of AG Jacobs,
‘whether the entity in question is engaged in an activity which consists in offering goods or
services on a given market and which could, at least in principle, be carried out by a private
actor in order to make profits’151. If there is even potential to make profit from the activity,
it is an economic one152. In other words, only if the activity is incompatible even with the
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theoretical possibility of a private undertaking carrying it on, it can escape the internal
market rules153.
The crucial test seems to be whether the redistributive element is so determinative as
to preclude any kind of profit expectation. Redistribution must not only be the purpose, but
also the effect154. According to Advocate General Fennely, ‘social solidarity envisages the
inherently uncommercial act of involuntary subsidization of one social group to another’155.
However, the existence of an element of solidarity is not enough. Solidarity must
“predominate”156. Therefore, the State is free to withdraw certain activities from the market
only on the condition that it replaces the market, implying redistribution fully in the interests
of social solidarity157.
On the contrary, after the recent wave of free movement cases, an entire sector of
welfare, the provision of health care is now almost entirely considered to consist of economic
activity158. In Geraets-Smits and Peerbooms159 the Court, diverging from the opinion of its
Advocate General160, who insisted on the precedent of national solidarity as in Poucet and
Pistre jurisprudence, considered that Dutch compulsory sickness schemes, although lacking
the element of remuneration, were services within the meaning of Article 50 of the Treaty161.
It is true that even if social services are found to fall within the ambit of the Treaty,
they may be still exempted by the application of competition rules. This happened in
Albany, Brentjens and Drijvende162, where the Court held that “agreements concluded in the
context of collective negotiations between management and labour in pursuit of such
objectives must, by virtue of their nature and purpose, be regarded as falling outside the
scope of Article 85(1) (now 81(1) of the Treaty”163.
Therefore, it is not clear if solidarity is a test for whether there is an application of
Community Law or merely justification for an exception164. Moreover, the Court has failed
to provide a clear test of “predominance of solidarity” having developed, instead, a range of
indicators applied on a case by case basis (social aim of the activity, compulsory
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participation, statutory control over contributions and services, absence of link between cost
and price), and with respect to which is not clear if they are cumulative or alternative165.
Moreover, the growing privatization of social services, encouraged by EU policies,
blurs the frontiers between social and economic elements, exposing “payments where
previously there was funding’166. Even traditional public funds try to adopt self-sustaining
alternatives which bring them, in the light of this jurisprudence, closer to being undertakings.
This could have as a result that public institutions until now “immune”, such as the
compulsory social security funds, fall within the ambit of Treaty rules: member states may be
free to organize their social security systems, but only to the extent these do not involve
private agents. Otherwise the competition rules apply167.
In general, this concept of solidarity is, clearly, inadequate for limiting the
deregulatory effect of EU law. The mere possibility of a virtual market does not offer a
sufficient de-commodification test. In the words of GA Poiares Maduro, “almost all
activities are capable of being carried on by private operators. Thus, there is nothing in
theory to prevent the defense of a State being contracted out, and there have been examples
of this in the past. 168” Actually, any social security system can be refashioned into a market
based one169.
B-2 The Services of General Economic Interest
The interpretation that public services per se are not undertakings, as they carry
primarily social and non-economic activities, has been excluded from the beginning170.
However, the early case-law applied a relatively limited judicial control to abusive state
interventions in the market by public enterprises171. Later on, however, the Court was led
gradually to a radical inversion of this initial immunity, and since the 1980s the application
of Community rules of competition has been fully extended to the economic activity of
public enterprises and their market and regulatory policies, the general principle now being
the equal treatment of public and private enterprises.
Another major issue related to welfare services is whether the financial support given
by states in order to fulfill their public service obligation constitutes a prohibited State
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Aid172. Financial assistance that merely compensates for public services obligations does not
qualify as state aid under Article 87(1) EC, because it does not confer any advantage because
it is, in fact, ‘consideration for the services performed’173, which does not alter the conditions
of competition. On the contrary, there is overcompensation when, inter alia, the aid surpasses
the cost of providing the service of general economic interest174.
Art. 86(2) EC, however, provides a general exception from the rules of competition
for public undertakings entrusted with the operation of services of general economic interest.
The latter are subject to the rules of the Treaty, “in so far as the application of such rules
does not obstruct the performance, in law or in fact, of the particular tasks assigned to them”.
This limitation is subject to proportionality control, which examines whether the same goals
might be achieved with other means, less restrictive of competition175.
The term “services of general economic interest” is itself unfortunate because
‘economic’ is clearly intended to refer to the service rather than the interest176. Initially the
article was aimed to cover only services which contributed immediately to the general
economic infrastructure, but it has been used repeatedly in a legitimizing way, to introduce to
the European legal order a concept that corresponds roughly to the national ‘public
service’177. The Treaty of Amsterdam added a new art. 16 to the EC Treaty, recognizing that
these services belong to the shared values of the Union, and that the Community and the
Member States, “shall take care that such services operate on the basis of principles and
conditions which enable them to fulfill their missions.
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Some authors claim that this clause could provide a new balancing of market and
non-market objectives by imposing a positive duty on Member States to ensure the European
concept of general interest public service, as part of a ‘minimum overlapping Union
consensus’ of citizenship”178. However, unless – which is improbable – there is a U-turn in
the ECJ’s jurisprudence, this provision does not add either a new normative rule, or a new
legal judicial test, as it is clear that the public services are not beyond competition179.
Member States are always free to define what they regard as services in this sense. Thus, the
dominant opinion in the UK is that ‘it is impossible to argue for a public service unless
market failure can be shown’180. On the contrary, the essence of public service is, according
to the French Conseil d’Etat, the consolidation of social solidarity, through various types of
redistribution181. So, it is considered to be an element of the social contract, associated with
social citizenship182 and national self-identity183. The majority of European legal cultures are
much closer to the French than to the British concept.
Clearly, the emerging “universal service” concept of European Law is not identical
with the French principles of equality and continuity of public service, as it concerns only the
provision of a minimal and residual service, aiming just to cover the market failure of a
competitive regime184. In the best case scenario, it will imply the application of a ‘public
interest’ test, which would allow some space within competition law for social values, as
exceptional islands.
The assumption underlying both art. 86 and 16 EC (as well as the related articles 36
of the Charter of Fundamental Rights and the art. III-122 of the Constitutional Treaty) is that
social aims can be adequately addressed via the market185, as an appropriate means of
delivering public services186. The Court has made clear that Article 86(2) “being a provision
permitting derogation from the Treaty rules, must be interpreted strictly”187. As this basic
question has been answered in the opposite way than in the national social states, the only
thing remaining is to delimit the exceptions of the rules of competition related to their
activity and to define principles of good governance for their delivery.
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B-3Free movement, European Citizenship and the ‘de-territorialization of
welfare”188
The free movement of persons was considered as an incipient form of an emerging
European citizenship already in the 1960s189. However, as it has been developed more as a
function of economic efficiency for the optimal allocation of labour in the internal market190
than as an individual human right, it has contributed to the emergence of a kind of “market
citizenship”191, dissimilar to the national concept of social citizenship. Hence, until the
adoption of the three Residence Directives in 1990, economically inactive nationals had no
right to free movement and residence192. And, although the ECJ has gradually extended the
rights associated to free movement to workers’ family members193 and other non-active
categories194, the rationale of protection has not essentially changed.
According to the Court, "the provisions of the Treaty relating to the free movement of
persons are intended to facilitate the pursuit by Community citizens of occupational
activities of all kinds throughout the Community, and preclude national legislation which
might place Community citizens at a disadvantage when they wish to extend their activities
beyond the territory of a single Member State"195. In this framework, it has repeatedly
repelled the argument made by governments that the bonds of national solidarity justified
exceptions from the principle of non-discrimination in the allocation of social benefits196.
Nevertheless, two recent waves of jurisprudence seem to create a qualitatively
different European dimension of “de-territorialized welfare”. The first wave concerns the
direct application of the rights conferred by the status of EU citizenship (Art. 17), the second
188
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the interpretation of cross-border health services, in a sense allowing an almost unlimited
mobility of patients, even without the prior authorization of their national health systems.
EU citizenship has been used by the Court as a central concept, ‘destined to be the
fundamental status of nationals of the Member States’197, in order to expand, within the
whole material scope of EC law, its earlier jurisprudence that banned any direct or indirect
discrimination on grounds of nationality against lawfully resident EU migrants, with regard
to any substantive social benefits, including some social assistance allowances198.
In Martinez Sala 199 it recognized the right to a familial benefit of an unemployed
Spanish national, on the basis that the benefit in question lay ratione materiae in the field of
application of the Treaty and Regulations 1612/68 and 1408/71. Consequently, since the
recipient resided legally in Germany, she was protected from discriminatory behaviour,
according to art. 12 of the Treaty, just by virtue of her capacity of European citizen.
202,
Subsequent decisions such as Baumbast200, Collins201 and Grzelczyk
confirmed this case
law and founded a directly effective right to residence under Art. 18 of the Treaty203.
However, this right is not unlimited. The Court has accepted that the requirement of
all Residence Directives that public finances should not be unreasonably burdened by a
inactive EU migrant without sufficient means of subsistence, may be regarded as a tolerated
limitation of the right to equal treatment in the field of social benefits. Recourse to the social
assistance system can in this case constitute a ground for terminating the right of
residence204. Further restrictions may still be imposed, in order to determine if there is ‘a
significant connection’205 between the applicant for the allowance and the country or
reception and more specifically its market.
Accordingly, in Collins the Court considered that a job-seeker is not entitled to an
allowance if he has not established a genuine link both with the Member State in question
and its employment market, and can show a reasonable period of lawful residence and that
he has genuinely sought work for some time206. In Grzelczyk, it asserted that a student who
supported himself for three years but then applied for a social assistance scheme and was
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denied, suffered direct discrimination contrary to Art. 12207. However, the limitation of
Directive 93/96 which required sufficient resources for migrant students was justifying the
exclusion from Minimex after a period of time. It is, therefore, legitimate for a Member State
to grant such assistance only to students who have demonstrated a certain degree of
integration into the society of that State.
In D’Hoop the Court recognized that, in the absence of a ‘real link’ between the
claimant and the national market, it was legitimate to exclude from a unemployment benefit
a first time job-seeker208, although always under an assessment of proportionality. This has
been reconfirmed in Collins209, where an Irish citizen sought employment in the UK, where
he worked 17 years earlier. The reasoning of the Court is based on the assumption that, in the
absence of a sufficiently close link with the employment market in the host Member State,
the principle of equal treatment applies only as regards access to employment, and not to
social benefits. The right to equal treatment210 does not preclude national legislation which
makes entitlement to a jobseeker’s allowance conditional on a residence requirement, in so
far as that requirement is proportionate to the legitimate aim of the national provisions211.
Newer judgments have reconfirmed this case law212 and its postulates are reflected in
Directive 2004/38 on the right of citizens and their family members to move and reside
freely within the territory of the Member States, which repeals and replaces the previous
three Residency Directives. The Directive provides for a general right of residence for up to
three months, a permanent right of residence after five years of continuous residence, and it
extends the right to coordinated social security even to non-active nationals. However, it also
requires nationals who move to another Member State to have sufficient resources so as not
to be “an unreasonable burden on the public finances of the host Member State"213. Social
assistance benefits are not, generally, granted prior to acquisition of permanent residence.
In consequence, and although the differences between economically active and
inactive Union citizens are bridged by the superceding link of Union citizenship, the
umbilical cord with the market is far from being broken, and it still represents the ultimate
criterion for recognition of social rights214. So farhe Court has not accepted the proposal
advanced in some Advocates-Generals’ opinions that “the principle of a minimum degree of
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financial solidarity”, announced in Grzelczyk215 could create, by itself, a right to entitlement
in situations not connected with the fundamental economic freedoms216. Therefore, this
principle does not establish, therefore, a redistributive mechanism of solidarity linking
directly citizens of different Member States, but a much narrower concept obliging the States
to share the economic burden of some unexpected consequences of the internal market217.
The other recent wave of case law, relating to patient mobility, may have created a
‘Europe of Patients’218, but it has not changed dramatically the situation with regard to
European social citizenship. In Decker and Kohll219 the Court established that the rules on
free movement of goods and services, respectively, apply fully to public health systems
(despite the lack of the element of remuneration) and, consequently, medical expenses
incurred in another Member State cannot be conditional upon prior authorization. Only
overriding reasons of general interest, such as financial balance, the cohesion of the social
security scheme and the sound planning of national healthcare facilities may justify
restrictions and then only with regard to hospital services220. In Müller-Fauré221 the ECJ
asserted that National Health Systems (NHS) are obliged to authorize treatment in another
EU country, whenever their own system cannot offer such treatment without undue delay.
The extension of freedom of movement to health services signifies, rather,
recognition of consumer choice than a social right, as patients’ rights are protected on the
premise of prevalence of economic over social considerations222. There is absolutely no
reference to a right to health in this jurisprudence, either by the Court or in the AdvocatesGenerals’ Opinions. It is true that Union competences are not important in this field, but such
a right could be easily recognized as a part of the common constitutional traditions of
Member States or, at minimum by a reference to art. 35 of EUCFR. The absence of a rights
language here shows also, in the words of Barnard, an ‘absence of awareness of
solidarity’223.
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The options for health care of wealthier citizens224, who move often from country to
country, are certainly enhanced225. In this way, instead of an increasing equality between
citizens226, a kind of reverse distribution is taking place: poor (and hence non-mobile)
taxpayers are funding the mobility of wealthier traveling consumers227. This evolution, and
the lack of a rights-language approach, runs counter to the principle of de-commodification,
instead underpinning national health systems with the “marketization” of health services.
Moreover, as individual member-state control over NHS services is slipping away, there is
evidence that this evolution could heal individual patients but “kill the National Health and
Insurance Systems” overall228.
B-4 Social Rights exceptions
As we have seen, in the Community legal order social rights have been developed
reflectively, as a collateral function of market integration and not as social entitlements that
EU citizens can claim with regard to the European polity229. Consequently, in most cases
they are granted as means and not ends in themselves, which makes them “second class
fundamental rights”230. Thus, the right to work in the EU is conceived principally as a
freedom to undertake economic activity, whereas in national constitutions and the ESC it is
correlative to a state duty to promote full employment231. Likewise, the right to health is
conceived rather as a freedom to choose between alternative health services232, etc.
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There are, however, a few exceptions, which, like a “‘lone ranger’ in the empty and
foggy landscape of European social rights”233, represent a departure, although not a
spectacular one, from the traditional predominance of the economic element over the social
one. Two categories are of greatest importance: gender equality/equity rights and health and
safety rights, involving harmonization of national laws.
Equal Treatment and affirmative action
Initially, even rules like equal treatment between men and women were dependent on
the economic objectives of market integration, having as their rationale not so much to
guarantee a right, but rather to avoid a distortion of competition234. Despite that, EU
legislation on equal treatment has significantly improved the situation of women with regard
to access to employment, equality of pay and protection of pregnancy. Of the ten directives
passed under the Social Action Programme, three were related to equal opportunity for
women and had considerable impact at national level235.
The first interpretation by the Court of the related Art. 119 EC (now 141), was that it
pursues a twofold purpose, both economic and social, the former being to avoid a situation in
which undertakings established in States which have actually implemented the principle of
equal pay suffer a competitive disadvantage in intra-Community competition236. However,
in view of later decisions237, such as Schröder and Sievers238, the Court has reversed the
importance of the economic and social elements, stating that “it must be concluded that the
economic aim pursued by Article 119 of the Treaty, namely the elimination of distortions of
competition between undertakings established in different Member States, is secondary to
the social aim pursued by the same provision, which constitutes the expression of a
fundamental human right.”
However, equality has been limited to the participation of women in the employment
market and has not expanded into other social areas, for instance, the household239.
Moreover, equal treatment, although now a generally accepted fundamental right in EU law
is still marked by its origin as ‘market unifier’240. It is, therefore, generally understood as
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identical to non-discrimination and not, as in the social states, implying also the obligation to
promote substantive equality. This is clear in most of the affirmative case judgments.
In Kalanke241 the Court, adopting an individualistic and procedural ‘equal
opportunities’ stance242, has considered discriminatory and contrary to European law any
“automatic” preference of women based on gender policies243. In later cases, as Marshall244
and Badeck245, a similar measure was upheld, as “discriminatory in appearance (but…) in
fact intended to eliminate or reduce actual instances of inequality which may exist in the
reality of social life”246, only because the priority could be overridden by objectively
assessed criteria
This jurisprudence, having as its basic concepts the primacy of the individual, the
neutrality of the state and the understanding of equality mainly as equality of opportunity, is
closer to the American interpretation of affirmative action or reverse discrimination247. On the
other side of the Atlantic, affirmative measures are not conceived as a positive obligation of
the state but are rather tolerated as a sui generis collective compensation for injustices of the
past248, or in light of a compelling state interest in racial diversity249. On the contrary, in the
social states, there is a constitutional obligation for promotion of substantive and not only
formal equality.
Health, safety and working conditions rights
The rights in this category are conceptually diffuse and not organized around a
coherent central concept250. The setting of transnational labour standards of health and safety
is the basic example of “positive harmonization” in the social field, contrasting with negative
harmonization measures aimed to remove the barriers that breach the principle of free
movement251. The bulk of concrete and justiciable EU social rights in these domains dates
from the time when harmonization was the leading regulatory technique, as the initial
241

Case C-450/93 Kalanke v. Bremen [1995] ECR I-3051. See, esp. para 7 of Opinion of AG

Tesauro.

242

Fredman, S. (2000) ‘Affirmative action and the European Court of Justice: A critical analysis’, in
J. Shaw (Ed.), Social Law and Policy in an Evolving European Union, Oxford, Portland: Hart Publishing,
171-195, p. 177 ff.
243
Equally, in Abrahamson (Case C-407/98 Abrahamson and Anderson v. Fogelgvist [2000] ECR I5539) the Court has found discriminatory a Swedish scheme which gave preference to a woman candidate
even if she was less qualified than a man candidate, unless the difference of qualification was very
important.
244
Case C-400/95 Marshall v. Land Nordrhein-Westfallen [1997] ECR I-6363,
245
Case C-158/97 Badeck v. Hessischer Ministerpraesident [2000] ECR I-1875.
246
Marshall, op. cit. para. 26
247
See Rosenfeld, M. (1991) Affirmative Action and Justice: A Philosophical Inquiry, New Haven,
Connecticut: Yale University Press, Jacobs, L.A. (2004) Pursuing Equal Opportunities: The Theory and
Practice of Egalitarian Justice (Cambridge: Cambridge University Press.
248
See Regents v. Bakke, 438 U.S. 265 (1978), City of Richmond v. J.A. Croson Co.,488 U.S. 469
(1989).
249
See Stroud, S. (1999) “The Aim of Affirmative Action,” Social Theory and Practice, 25, 399,
Sander, R. (2004) ‘A Systemic Analysis of Affirmative Action in American Law Schools’, Stanford Law
Review, 57, 439- 478.
250
Szyszczak. E. (1995) ‘Social rights as general principles of Community Law’ in N. Neuwahl and
A. Rosas (Eds), The Hague, Boston, London: Martinus Nijzhoff Publishers, 207-220, p. 208.
251
Deakin, S. (2006) ‘Social Rights in a globalized economy’, in Ph. Alston (Ed.) Labour Rights as
Human Rights’, Oxford: Oxford University Press, 25-60, p. 42, 47

32
outcome of the so-called structural directives of 1970’s Social Action Programme. This first
wave, responding to the social unrest of post-1968 Europe, introduced harmonized labour
standards at the highest level over health and safety regulation252. The second wave aimed to
give a ‘social dimension’ to the internal market programme in late 1980s, addressing
essentially similar issues253.
Although some authors consider that the promotion of such rights is actually
“thoroughly defeated” in the EU254 and others claims that ILO standards laid down in the
conventions address wider areas and set higher standards than the comparable EU
legislation255, the impact of this secondary legislation was important, especially in the
countries of the European South.
Moreover, the affirmation by the ECJ of some of these rights as general principles of
Community law may have long term implications for their protection. In fact, the Court in
BECTU256 confirmed paid annual leave as an principle of Community social law from which
there can be no derogation, with direct reference to the Community Charter of Fundamental
Rights of Workers of 1989 as a substantive point of reference257. However, it fell short of
accepting the AG’s opinion that it represented also a “fundamental social right”258,
recognized in Article 31(2) of the Charter of Fundamental Rights. Although both these
references are only indirectly probative, as paid annual leave is founded in EC secondary
legislation259, the recognition of its ‘fundamental’ character could lead to a new reading of
other social rights as being on equal footing with the other ‘fundamental’ freedoms of
Community law.
Unfortunately, this did not happen in subsequent jurisprudence. In Bowden260 the
Court accepted the conformity with European law of a provision depriving of the same right
a group of ‘non-mobile’ workers in the transport sector, excluded from the scope of the
Directive 93/104 EC. In Finalarte261 it also avoided taking a stance based on the fundamental
social rights rationale and directed the national court to proceed to a proportionality
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balancing of the social protection offered by the right to annual leave and its economic
implications.
Conclusions
The initial «constitutional asymmetry" of economic and social elements in the basic
structure of the Community Treaties is yet to be overcome262. EU citizenship is still defined
not by a link to a demos but to a market263. It did not signify a shift in ethic, as the core
set of shared European social values has not fully assumed the status of independent
goals in the European polity264. As Maduro points out, even if the deregulatory
consequences of EU policy are not a direct product of neo-liberal vision of the Court, it is
clear that the absence of a minimum platform of social rights and values in its
jurisprudence did not allow any space for a market restricting jurisprudence265. Regarding
social rights, the ECJ has not proven to be the “least dangerous branch”266. In its
‘integrationist agenda’267 it has interpreted the general interest of the Community always
as a synonym for unequivocal support for the formation of the common market, so that
economic integration has almost always taken priority over social objectives. When
social rights were measured against Community Acts, the former was rarely the
winner268.
Although the liberalism of the Court is not the of the Chicago School’s model of
‘perfect competition’ but rather an attenuated form of ‘workable competition’269 it is,
still, a non-social state theorization. It failed to introduce a new scale of values into
Community law, as its ‘market mentality’270 confined its jurisprudence to an extension of
limited civil and political rights on an equal treatment basis, without contributing to the
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formation of some sort of identity based on rights as ends in themselves and not means to
the market integration.
A new balancing in the judicial “construction” of the European Economic
Constitution is necessary. This does not necessarily mean recognition of new social
rights. As Weiler has shown, re-conceptualizing European citizenship around needs and
rights risks being “ an end-of-the millennium version of bread and circus politics”271. The
crucial issue is how to locate social rights within the logic of market integration272, so as
“transnational governance would not encroach of fundamental social values (…) which
go to the very self understanding” of the European citizen”273.
This does not require an expansion of EU competencies in the welfare sphere,
which is an improbable scenario in political terms. It entails merely ‘a common project,
involving moral and cultural foundations’274, at different levels of social protection,
transnational, national and subnational, eventually interactive or even competitive275, but
not antithetic or self-contradicting. Basically, distributive justice would remain a national
issue, but the Member States will be able to carry on their social functions without
deregulatory constraints imposed by the process of European integration276. A nested277
or multiple278 citizenship, as a mixture of rights guaranteed by regional, national and
European institutions279 seems the only viable option for the European polity.
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