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I. 
Syntax and Grammar of Trade
A. Economics of Free Trade

1. Absolute Advantage

a) Definition
(1) Suppose country A is better than country B at making automobiles, and country B is better than country A at making bread. It is obvious (the academics would say “trivial”) that both would benefit if A specialized in automobiles, B specialized in bread and they traded their products. 
(2) Adam Smith - Specialization will result in mutual gains in international trade – the division of labor is limited only by the extent of the market.  
(3) Unilateral trade liberalization would still be an advantageous policy, irrespective of other countries.  
2. Comparative Advantage
a) Definition

(1) The principle of “comparative advantage” says that countries prosper first by taking advantage of their assets in order to concentrate on what they can produce best, and then by trading these products for products that other countries produce best.
(a) According to the principle of comparative advantage, countries A and B still stand to benefit from trading with each other even if A is better than B at making everything, both automobiles and bread. 
(b) If A is much more superior at making automobiles and only slightly superior at making bread, then A should still invest resources in what it does best — producing automobiles — and export the product to B. B should still invest in what it does best — making bread — and export that product to A, even if it is not as efficient as A. 
(c) Both would still benefit from the trade. A country does not have to be best at anything to gain from trade.
(d) Liberal trade policies — policies that allow the unrestricted flow of goods and services — multiply the rewards that result from producing the best products, with the best design, at the best price.
(2) Example

(a) England can produce cloth with 100 workers and wine with 120 workers, Portugal cloth with 90 workers and wine with 80 workers.  Portugal enjoys an absolute advantage of England wrt to both products – it can produce given qty with fewer labor inputs.

(b) Trade is still mutually advantageous, assuming full employment, since if England exports cloth (100 laborers) for wine (80 laborers), England is still saving the 20 workers it would have had to spend more for wine production.  Portugal is then gaining cloth for the work of 80 laborers (the amount of wine purchased) instead of 90 laborers. 
b) Characteristics
(1) Comparative Advantage is not static
(a) Experience shows that competitiveness can also shift between whole countries. A country that may have enjoyed an advantage because of lower labour costs or because it had good supplies of some natural resources, could also become uncompetitive in some goods or services as its economy develops. However, with the stimulus of an open economy, the country can move on to become competitive in some other goods or services. 
(b) This is normally a gradual process. When the trading system is allowed to operate without the constraints of protectionism, firms are encouraged to adapt gradually and in a relatively painless way. 
(c) They can focus on new products, find a new “niche” in their current area or expand into new areas.
(2) Impact of protectionism

(a) The alternative is protection against competition from imports, and perpetual government subsidies. That leads to bloated, inefficient companies supplying consumers with outdated, unattractive products. 
(b) Ultimately, factories close and jobs are lost despite the protection and subsidies. If other governments around the world pursue the same policies, markets contract and world economic activity is reduced.
(3) Private economic actors still gain

(a) Broadens contract opportunity set available to private economic actors, so parties with different specialized skills or resources are able to reap gains from differential advantages and disadv.

3. Other economic models
a) Factor proportions hypothesis – modified Ricardo’s theory to take into account increasing opportunity costs.  (Heckscher-Ohlin Theorem)  

(1) By releasing resources from disadvantageous industry, it does not directly follow that addition of the labor inputs to wine industry would continue to increase wine production in constant proportions – e.g. wine-making is more land-intensive than labor intensive and there’s not enough land to support it.  

(2) Once more than one factor of production was taken into account, combining land and labor at ever increasing levels of higher output may well be less productive and require more intensive use of labor.  

(3) Decreasing costs may also be associated with increased scale of operations or levels of output, leading to complete international specialization.  

(4) Synopsis:

(a) Countries will tend to enjoy comparative advantages in producing goods that use their more abundant factor goods in exchange for imported goods that use its scarce factors more intensively.  

(5) Problems

(a) Explains patterns of specialization in agricultural and natural resources segments rather than manufacturing.

(b) Manufacturing economies commonly specialize in different segments of the same or closely analogous product markets and simultaneously import and export same products.  Intra-industry trade accounts for very high percentage of international trade increase.  

(c) Patterns of specialization and comparative advantage are not exclusively exogenously determined, but can turn on:

(i) Savings and capital accumulation rates

(ii) Levels and patterns of investment in human capital – country’s commitment to education and R&D

(iii) Public infrastructure like transportation & communication systems – collective investments

(iv) Financial capital, technology, and human capital have become much more mobile, so trade in these areas has rapidly expanded – traditional trade theory tended to focus on trade in goods.

b) Product Cycle Theory – Vernon of HBS

(1) Cycles

(a) US and other highly developed economies, reflecting superior access to large amounts of $ and highly speciailized forms of human capital, would have CA in R&D stages.

(b) Service small, domestic, custom-oriented market

(c) Production expanded to mass domestic market

(d) Products exported to other countries and parent companies setting up subsidiaries in other countries to manufacture there

(e) Production technology becomes standardized and adopted by producers in other countries with lower labor costs and then exported back to US.

(2) Quasi-rents earned by domestic firms early in product cycle, but would dissipate as product moved to later stages in cycle and CA shifted to other countries.  

c) Government intervention

(1) CA is largely influenced by gov’t policies in manufacturing and services

(2) Increased focused on issues of industrial policy and gov’t intervention in shaping CA.

B. Advantages and Disadvantages of Free Trade
1. General Arguments for Free Trade

a) Argument against protectionism - without protection, products will not sell.  

b) Free trade forces more efficient deployment of productive capacity – lean and mean.  If you need protection, then either you’re

(1) not applying to maximum capacity productivity of your plant – not creating as much wealth as it could 

(2) not in best sectors of production – not in sector of your comparative advantage.  

c) Protectionism prevents country from moving to its comparative advantage – countries are always better off by focusing on that which they’re best at.  

(1) Even if you are best at a certain product, then there still might be other countries who are better than you.  But you will still get market share and still are better off competing.  

d) Although free trade is not perfect (due to the fact that markets do not always operate optimally – sometimes humans make sub-optimal or non-rational decisions), it is the best possibility out there.  

(1)  The perfect may be the enemy of the good: free trade may be a reasonable, rule-of-thumb way of avoiding what could otherwise degenerate into a prisoner's dilemma, in which a seemingly more sophisticated strategy might fail.
e) It costs more to restrict trade than it is to save jobs.  It would be cheaper to just directly subsidize the person by sending a check.

(1) Advanced economies tend to cheat in areas of low skill, labor intensive industries.  These are the areas in which job losses are greatest – agriculture, textiles, etc.  Domestic free trade politics views voters are laborers – if there is a block of voters whose jobs are at risk, trade is impeded in those areas to save jobs.

(2) The free trader thinks of them as consumers – the products that we protect most are the products that represent the highest percentage of the disposable income of low income people – clothes, food.  Then the lowest income classes suffer the most by having to pay increased prices in these areas.  These people don’t have a voice.  

(3) They are hurting everyone by protecting jobs – hurting those who we would least like to hurt.  

f) It is very hard to internalize and explain benefits of comparative advantage of free trade.  Even if other countries still have trade restrictions, it still is advantageous.  For anti-dumping, it is not illegal, but the US can impose anti-dumping duties.  But economists say that the US should not impose duties, b/c the US can only benefit by paying below-cost.  

2. Two fallacies that free trader wants to do away with:

a) There is no correlation between free trade and a Thatcherism view of the world – the United States and Europe cheat more or less to the same degree.  
(1) What you do with free trade is to enhance total gains, but how you divide the gain (welfare socialist state or laissez faire) is up to you.  
(2) By buying into free trade, you are not adopting one economic model.

b) It’s not a zero sum game- a trade deficit with a certain competitor does not mean that one party is worse off.  The more trade there is, the better both parties are.   
(1) Mexico used this argument to counter NAFTA – that US was the most productive economy in the world.  
(2) The US also used this to argue that it would mean loss of jobs – transportation costs, regulatory overhead, would mean that US investment would mean production would move to Mexico.  
(3) Yet it would mean that Canada and Mexico would have access to the much larger markets of the US.  You suddenly then get economies of scale with 400 million people, which means that fixed investments suddenly have a much larger market.  
(4) The free trader agrees that jobs will move to Mexico, but since it’s not a zero sum game, the increase in profit in Mexico will be spent in the US – they will be buying a lot more from the US b/c the US is an efficient economy and we are located closer to Mexico.  
(5) In the end, the movement of jobs was steady – jobs lost and jobs created.  Since each country is producing and selling more to the other, it’s still in our interest that there will be investment in Mexico, which will conversely increase the wealth in the US.  
(6) Trade deficits should not concern us, since the excess capital that is raised because of the deficit will ultimately be reinvested in the US.  
3. Empirical facts

a) If we exclude very underdeveloped countries, we say that every developing country has benefited from free trade.  The prosperity of the new economic tigers (Chile, Taiwan, South Korea) were very tied to their free trade policies.  The free trade does not promise that they will be rich, but only that they will be richer.  Richness depends on other factors – investment in education, cultural views towards work ethic, investments in infrastructure.  

b) The usual breach – even countries which are committed to free trade cheat.  Democracies cheat more than non-democracies because of elections and because of saving jobs.  The advantages of free trade are thin and spread widely – disadvantages are acute – entire industries are eliminated and people lose their jobs.  Even if NAFTA creates jobs, it is not necessarily the people who are losing the jobs who are the ones getting the jobs – people above a certain age find it very difficult to find new jobs or both.  There is still an asymmetry between benefits and costs.  Free trade still says that the worst way to try to save jobs is to restrict trade.

4. Critiques of Free Trade

a) Sociological costs

(1) Ex-post adjustment problems
(a) Losing what you had always hurts more than benefits gained.  Groups that feel pain will be more vocal than groups than receive benefits.  This creates an incentive to cheat.  
(b) This is the problem of “ex-post adjustment” or “compensation” always accompanying the free trade debate. In other words, without due care for “losers” that free trade definitely creates the merit of free trade cannot but be undermined. More extremely, one might conceive a situation in which the social cost for such adjustment as a whole exceeds gains from trade.
(c) Benefits may be dispersed while pain may be concentrated.  Certain industries may get burdened more than others.  

(2) Certain products are not accepted because they are immoral – Denmark’s comparative advantage might be pornography and Columbia’s are narcotics.  They are restricted even though free trade adds to prosperity of all.  

b) Economic  and Political Arguments.   Less radical critique – even if the premises of free trade are accepted, there are situations within that premise that would justify not trading freely. 
(1) Overriding values and morality
(a) Different regulatory regimes in terms of safety – whether side air bags are required or just front air bags.  There can be overriding values in society in terms of what it wants to see in its marketplace.  

(2) Strategic assets such as military trade, or rice for Japan.   
(a) The Japanese have rice as their staple food and the do not want to be dependent on the rest of the world for their staple food.   
(b) National air carriers are the same thing – a matter of national pride.  

(3) Infant Industries – protecting an industry so that it reaches maturity.  

(a) In the US, 90% of businesses fail because they don’t have enough working capital – they are going to run without making money for a while.  It takes time to advertise and build up a customer base.  

(b) The problem with protecting infant industries is that they tend to want to continue the protection.  

(c) Products or services that can only support 2 or 3 producers because of the huge capital expenditures involved in making the product – the entry barriers are very high. 
c) More radical critique – challenging underlying premises of the free trade rationale – can undermine social justice and compromises them – race to the bottom and social or environmental dumping argument.  

(1) Race to the bottom – social and environmental dumping
(a) Regime of fair trade encourages lowering of labor standards and environmental standards – creates a “race to the bottom” b/c these countries will capture investment by lowering standards to have lower regulatory costs by fewer social rights for workers and lower environmental regulations.  

(b) Dumping socially and undesirable labor practices on other countries – providing an incentive to lower or not develop standards.  
(2) Externalities not taken into account – environmental effects of certain behavior on other countries.  

(a) When communal goods are at stake – transboundary clean air, clean water – the full value of taking using those goods is not internalized.  

(b) One party can gain advantage by consuming communal property or goods and externalize the effects on the rest of us.  

(3) Way of life critique – it doesn’t make sense for the US to have a fishing industry along the Eastern coast of the US.  

(a) Free trade argument says not to protect jobs – just making fish more expensive.  But we value as part of our human, social, and cultural landscape the fact that there will be fishing villages along the coast.  So society is willing to pay a price for that – paying someone for eliminating their jobs will not truly reflect the value of this way of life to us.  

(b) There is no way to adequately value this.  One of the fundamental assumptions of free trade is that efficiency and increasing wealth should trump all other considerations.  But there may be other considerations and spiritual or emotional values that cannot be accurately measured against efficiency and wealth.  Why is this not reflected in free trade?  There is no articulate voice – no organization or corporation – to represent this viewpoint.   We have bought into the fact that to be richer is an unqualified good – that there is no debate around this point, but this is not necessarily true.  

(c) Getting richer is not necessarily better – living a spiritual is valued more than being rich.  

(4) Unfair trade argument

(a) The playing field is not level – quotas are eliminated, but other countries can get away with much lower production costs.

(i) Usually free trade is about goods, but to some extent free trade is about services.   Free trade does not extend into all factors of production – labor and environment cannot be imported into the country.  A true level playing field means that labor, capital, and services are freely moving as well as goods.  

(ii) Free movement of goods in an environment that is regulated differently is not level.  There are other factors of production – labor, environmental regulations – and if regulations are different in those areas, one country can never be as efficient as the other because of differing costs. 

(b) Nonequal trading partners can unfairly wield market advantage
(i) Classical Ricardian model presumes that trading partners are “equal” in light of  economic power and market influence, and hence a perfect competition. 
(ii) However, if one country is big enough to play its price-maker status by the “exploitative intervention” (Deardorff and Stern, 1987) at the expense of other states, the rest of the world loses more than the tariff-levying country. 

(c) Relies on existence of hegemonic power

(i) A variation of such realism is the so-called “hegemonic stability theory” argued by Charles Kindleberger. He maintains that because free trade is a public good, it has a political prerequisite: the existence of a hegemonic power. 
(ii) From such perspective, free trade is more likely within than across political-military alliances.
(d) Developing countries argue that they have been marginalized from the center of global trade and that the benefits – gains from trade in a global level – have not been distributed fairly. 

(i) Developing countries used to receive various trade preferences (e.g., GSPs or waivers) instead of negotiating with developed countries on an equal footing. 
(ii) The flip side of this long-standing phenomenon is that developing countries have not been allowed to fully benefit from those sectors such as textiles or agriculture in which they traditionally enjoy large degree of comparative advantages vis-a-vis developed countries. Such sectors have been heavily protected in developed countries mainly by domestic political reasons. 
(5) Threatening Cultural Autonomy

(a) Some critics argue that cultural values are seen as threatened by the homogenizing effects of economic imperialism masquerading as free trade.  

d) Critique of this argument

(1) Historical

(a) But developing countries make the historical argument that developed countries did not have to pay these social costs when they developed.  

(2) Cultural Imperialism

(a) Is it about cultural imperialism –forcing values on other countries.  When do children become adults – social preferences.  There might be agreed international standards (ILO), but even if  the standard exists, should there be linkage?  

(b) There is a hierarchy of norms that are universally recognized, that violations of preemptory human rights agreements could then be enforced.  Buying products that have been produced by child labor mean that that country is complicit in the violation of preemptory human rights.  But many treaties are not universal in nature – only certain countries are party to the treaty.  

(c) But certain decisions, like low wages or poor environmental standards, may not necessarily reflect the true will of the people – it may more be a reflection of a certain elite ruling class.  

(d) But at what point do social preferences have a moral value to them?  

(3) Bad Faith – countries complaining about this are doing it in bad faith - linkage
(a) You are only caring about jobs – we don’t believe this

(b) Having lower environmental standards is comparative advantage

(c) The developing countries say that this is their comparative advantage – having lower labor and environmental standards – and that it was a smokescreen for job protection. 

(i) American or EU is in control – argument against linkage

(ii) Can other countries with the trade leverage then enforce the standard?  Linkage for environmental standards – they should be a reflection of the international community as a whole.  

(iii) Linkage generally privileges the states that are already powerful, that have very developed regulatory systems and trade leverage.  If small countries then boycott products they do not have much leverage to change policies – privileged those countries that have the leverage to make linkage work.

C. Teleology of Free Trade

1. GATT Preamble

a) …the substantial reduction of tariffs and other barriers to trade and to the elimination of discriminatory treatment in international commerce…

2. WTO Agreement Preamble

a) …to develop an integrated, more viable and durable multilateral trading system encompassing the General Agreement on Tariffs and Trade, the results of past trade liberalization efforts, and all of the results of the Uruguay Round of Multilateral Trade Negotiations,…

3. WTO Guidance Clause (WTO Agreement Art. XVI:1)

a) …the WTO shall be guided by the decisions, procedures and customary practices followed by the CONTRACTING PARTIES to GATT 1947 and the bodies established in the framework of GATT 1947. 

4. Procedure

a) Why are WTO dispute settlements closed to the public?  Should they be closed to the public?  What is more important, an open dispute settlement or amici briefs?

(1) Arbitration is traditionally closed – a diplomatic process rather than a judicial process, unless the parties want to open it to the public.  

(2) When you play to the public, it is more difficult to compromise – to make that kind of concession is more difficult if you know that it will then appear in the paper.  Easier to say I’m sorry afterwards than it is to include others in the process.  

(3) If the process were opened up, then there could be more outside influences using political recourses.

(4) But the parties always leak the result two days before the decision comes out to be able to control the spin.  

(5) Judicial processes in camera are inimical to justice – in camera should be the exception to the rule.  

(6) An international context is different from a national context – protests and so forth might be more dangerous since the court is not embedded in a common legal process where judges handle protests all the time.  

D. History of Trade Liberalization

E. Domain of Trade

1. Trade and the Environment – fill in 
2. Trade and Labor Rights – fill in
F. Cases

1. Dessicated Coconut (1997)
a) Some drafting errors – panel and appellate body have to clean it up.  

b) Dispute settlement mechanism has to be in light of overall object and purpose of agreement – takes into account WTO purpose, even though it hadn’t yet come into effect when the acts occurred – the countries were still bound by the agreement.  The agreement was negotiated for a long period – 

c) Held that Treaties do not constitute applicable law, ratione temporis – SCM specifically excludes the discipline of countervailing duties applied based on applications and investigations that commence prior to entry into force of that agreement.  Because a countervailing duty is imposed only as a result of a sequence of acts, a line had to be drawn to avoid uncertainty, unpredictability and unfairness concerning the right of states and private parties under the domestic laws in force when WTO came into effect.  

2. Shrimp Turtle (1998)
a) Background

(1) US imposed a regime that there had to be turtle exclusion devices (TEDs) and would not buy shrimp if the shrimp had not been fished using TEDs, as the domestic fisherman were required to do.  

b) Violation

(1) Violation is of Article XI – QRs (which was in form of total import ban)

c) Was the decision anti-environmental?

(1) The WTO did recognize that the US was valid in using XX(g) for an exclusion (exhaustible natural resources) – the reasoning behind the TED fit within the exception created and was reasonable and turtles can be considered natural resources.

(2) Balance between problems caused for other states

(a) Have to consider measures in light of what would happen if adopted by all members

(b) Members could be subject to increasing # of conflicting policy requirements

(3) US applied it in a unilaterally imperialist fashion.  The US did sign other environmental treaties and could well have done it with this one.

(a) The US should first seek a multi-lateral solution, the least restrictive measure for implementing the social policy.  

(b) You have to examine the goal – if it is reasonable and an effective measure, then there is no unjustifiable discrimination between national sovereignty rights and rights of other member states and a balance between the right to use exceptions to trade barriers and the duty to enforce the treaty

(c) The US negotiated the Inter-American Convention for the Protection of Sea Turtles in 1996, well after deadline for import ban – could have sought to include complainants or started another BIT.  But US negotiated treaty with some countries and not with others – this is discriminatory.  

(d) The fact that the US negotiated a BIT with this same end showed that there was an alternative action that the US could have taken.  

(4) The panel’s reasoning was too broad – it would result in environmental regulations never passing. 

(a) By going to Article XX and not just eliminating it through the chapeau it allows panel more discretion in defining meaning and terms that are used in overall article rather than just stopping at the chapeau.  

d) Reasoning

(1) 3 standards espoused in chapeau:

(a) arbitrary discrimination between countries where same conditions prevail

(b) unjustifiable discrimination between countries where same conditions prevail

(c) disguised restriction on international trade 

(2) Appellate body – order of analysis
(a) Panel

(i) By selecting a limited “object and purpose” the Panel predetermined that measures having an environmental object and purpose could not be justified under XX – derogations are only allowed so long as they don’t undermine the multilateral trading system.  

(ii) Examination of whether measure undermines system may look not only at particular measure, but at possibility of proliferation of measures that in aggregate might undermine system

(b) AB

(i) Teleological interpretation should consider provision itself being interpreted, not the whole of the WTO – maintaining the WTO agreement principles is not interpretive rule which can be employed in appraisal of measure under XX

(ii) It is not possible to determine whether an exception is being abused without first determining if exception is available.

(3) XX(g) analysis

(a) AB applied means-ends analysis, finding that US measure satisfied primarily aimed of goal.

(b) Satisfies third prong of XX(g) – made effective in conjunction with restrictions on domestic harvesting of shrimp.

(4) Chapeau analysis

(a) Substantive and Procedurally arbitrary:  
(i) Balancing test established which first uses means-ends analysis

(a) Overbroad since it requires foreign gov’ts to adopt US regulations – fails to consider local conditions

(b) Unilateral measures are not effective means to desired end – should use multi-lateral treaties.

(c) The measure is aimed more at shaping policy of WTO member countries rather than the policy of saving sea turtles

(ii) No transparent, predictable certification process.

(iii) There is a due process requirement in connection with exceptions under XX.  

(b) Unjustified discrimination

(i) Does not permit import of shrimp causght using TEDs, but originating in uncertified countries.  

(c) Real discrimination

(i) Discrimination in the way the US negotiated multilateral agreements

(ii) The US gave countries in NAFTA and the Caribbean years to come into compliance, but other countries were only given 4 months

(5) The principle of good faith, abus de droit, prohibits abusive execution of state’s rights when assertion of right impinges on field covered by treaty

e) Evaluation

(1) Is the tribunal textualist or not?

(a) Vienna convention permits going outside the plain language and using legislative history, preparatory work, and circumstances to interpret the language of the treaty.  

(b) In some cases yes, in some cases no.  They are not contextualists in interpreting XX(g), which most certainly was only thought to cover minerals and other traditional natural resources when it was enacted.  The treaty says nothing about using multilateral agreements to handle environmental disputes.  

(c) Very teleological by looking at why countries entered into the treaty in the first place, rather than just looking to the plain language.  Then advocating multilateral env treaties goes away from plain language – nothing in there that indicates that multi-lateral treaties should be negotiated.  

(2) Is the tribunal embracing multilateralism or unilateralism?

(a) The tribunal is embracing multilateral is this case by recommending multilateral negotiations.

(b) In Tuna-Dolphin it said that it was embracing multilateralism, but was actually privileging unilateralism of producing country over importing country – giving producing country wide latitude in decided production methods.  

f) Critiques of WTO decision

(1) Critique of the structure of the provisions themselves – treaty’s premises is that the default is a discipline of free trade – that the first value is free trade, and then the state can justify why it is compromising the default value of free trade.  The default value is not the environment, it is just trade.  The onus of proof is on you to prove why you must impinge on the default value.  

(2) WTO is close to a universal treaty – more so than the UN.  

(3) We go to trade specialists to settle these disputes, but is that wise when we are trying to balance trade values with other values?  Do trade specialists have a broader conception of society and its values?

(4) The dispute settlement body of the WTO endorses or does not endorse the panel or the report of the appellate body.  Whereas under old GATT panel report did not become binding unless it was unanimously approved (meaning losing body could block it), under the WTO it is a negative block – unless a majority of states block the finding, then it is binding

g) The role of NGOs, third parties (could be MNCs) and amicus briefs

(1) Reasoning

(a) The panel said that only solicited opinions were going to be used, but the parties could incorporate amicus briefs

(b) The appellate body said that there was a role for amici briefs, that they can be accepted with the discretion of the panel.  

(2) Against – many developing countries
(a) Asymmetry of power – NGOs are generally centered in the US and Europe – and it meant that the developing countries lost some power and advantage.  NGOs had powerful legal departments and are often better at arguing than developing countries. 

(b) The US got effectively “two bites” at the case – one through its representatives and through the NGOs.  The countries do not share the global liberal views of the NGOs and their host countries.  

(c) NGOs are not democratic and there is no process to adequately “certify” NGOs or determine who they really represent.  There are some processes now for forcing funding disclosure, membership lists, etc.

(d) Anyone could submit views – corporations, etc. – that may wield tremendous power over it.   

(e) Skewed views

(i) Could be a very unrepresentative view of civil society – it is privileging certain types of voice.

(ii) Very often NGOs themselves are not democratic – they represent a certain individual viewpoint, representing unrepresentative Western sensibilities.  

(3) For

(a) Governments are not states – governments are the executive branch

(i) Disputes between stakeholders can have impacts on third parties that are not represented.  So the WTO allows other states to intervene.  So if you extend that logic, then it might have an impact on third bodies that are not represented by governments, so the appellate body should hear those arguments.

(ii) Many gov’ts are arguably non-democratic, so the NGOs may be better able to represent the people, especially insular and discrete minorities (public choice theory). Does it have the potential to increase the legitimacy in developing countries, if the people of that country do not necessarily share their gov’ts views?  

(b) We have to have trust in the appellate body to be able to weed out the ideas which will help them in the interpretation and not to skew their decision.  The less trust we have, the more we may distrust allowing amici briefs in.  

(c) The US was very strongly in favor of opening dispute settlements to amicus briefs.  

(i) The US has a strong civil society – what the US does is very closely tracked by NGOs – a political crisis if the US tried to exclude them from the process.  The NGOs are very involved in the lawmaking process in the US.

(ii) The US has a long process of amici briefs – hard for American lawyers to imagine a system without amici briefs – it seems a denial of justice – courts get exposed to views that parties might otherwise not see.  If courts are deciding issues that have an impact far beyond those parties, then it is important for court to hear from stakeholders other than parties to the dispute.  

h) Is it better to have an open forum (as opposed to in camera) or allow amicus briefs?

(1) Countries want to control spin – they want to cast the decision in their favor, so they would not favor open forums.

(2) Arbitration is traditionally in camera.  
II. Globalism v. Regionalism 

A. Overview

1. Customs Unions Requirements – GATT Article XXIV and Enabling Clause
a) GATT – Article XXIV

4.

The contracting parties recognize the desirability of increasing freedom of trade by the development, through voluntary agreements, of closer integration between the economies of the countries parties to such agreements. They also recognize that the purpose of a customs union or of a free-trade area should be to facilitate trade between the constituent territories and not to raise barriers to the trade of other contracting parties with such territories.

5.

Accordingly, the provisions of this Agreement shall not prevent, as between the territories of contracting parties, the formation of a customs union or of a free-trade area or the adoption of an interim agreement necessary for the formation of a customs union or of a free-trade area; Provided that:

(a) 
with respect to a customs union, or an interim agreement leading to a formation of a customs union, the duties and other regulations of commerce imposed at the institution of any such union or interim agreement in respect of trade with contracting parties not parties to such union or agreement shall not on the whole be higher or more restrictive than the general incidence of the duties and regulations of commerce applicable in the constituent territories prior to the formation of such union or the adoption of such interim agreement, as the case may be;

(b) 
with respect to a free-trade area, or an interim agreement leading to the formation of a free-trade area, the duties and other regulations of commerce maintained in each if the constituent territories and applicable at the formation of such free-trade area or the adoption of such interim agreement to the trade of contracting parties not included in such area or not parties to such agreement shall not be higher or more restrictive than the corresponding duties and other regulations of commerce existing in the same constituent territories prior to the formation of the free-trade area, or interim agreement as the case may be; and

(c) 
any interim agreement referred to in sub-paragraphs (a) and (b) shall include a plan and schedule for the formation of such a customs  union or of such a free-trade area within a reasonable length of time.

6.

If, in fulfilling the requirements of sub-paragraph 5 (a), a contracting party proposes to increase any rate of duty inconsistently with the provisions of Article II, the procedure set forth in Article XXVIII shall apply. In providing for compensatory adjustment, due account shall be taken of the compensation already afforded by the reduction brought about in the corresponding duty of the other constituents of the union.

7.

(a)
Any contracting party deciding to enter into a customs union or free-trade area, or an interim agreement leading to the formation of such a union or area, shall promptly notify the Contracting Parties and shall make available to them such information regarding the proposed union or area as will enable them to make such reports and recommendations to contracting parties as they may deem appropriate.

(b)
If, after having studied the plan and schedule included in an interim agreement referred to in paragraph 5 in consultation with the parties to that agreement and taking due account of the information made available in accordance with the provisions of sub-paragraph (a), the Contracting Parties find that such agreement is not likely to result in the formation of a customs union or of a free-trade area within the period contemplated by the parties to the agreement or that such period is not a reasonable one, the Contracting Parties shall make recommendations to the parties to the agreement. The parties shall not maintain or put into force, as the case may be, such agreement if they are not prepared to modify it in accordance with these recommendations.

(c)
Any substantial change in the plan or schedule referred to in paragraph  5 (c) shall be communicated to the Contracting Parties, which may request the contracting parties concerned to consult with them if the change seems likely to jeopardize or delay unduly the formation of the customs union or of the free-trade area.

8.

For the purposes of this Agreement:

(a)
A customs union shall be understood to mean the substitution of a single customs territory for two or more customs territories, so that

(i)
duties and other restrictive regulations of commerce (except, where necessary, those permitted under Articles XI, XII, XIII, XIV, XV and XX) are eliminated with respect to substantially all the trade between the constituent territories of the union or at least with respect to substantially all the trade in products originating in such territories, and,

(ii)
subject to the provisions of paragraph 9, substantially the same duties and other regulations of commerce are applied by each of the members of the union to the trade of territories not included in the union;

(b) 
A free-trade area shall be understood to mean a group of two or more customs territories in which the duties and other restrictive regulations of commerce (except, where necessary, those permitted under Articles XI, XII, XIII, XIV, XV and XX) are eliminated on substantially all the trade between the constituent territories in products originating in such territories.

9.

The preferences referred to in paragraph 2 of Article I shall not be affected by the formation of a customs union or of a free-trade area but may be eliminated or adjusted by means of negotiations with contracting parties affected.* This procedure of negotiations with affected contracting parties shall, in particular, apply to the elimination of preferences required to conform with the provisions of paragraph 8 (a)(i) and paragraph  8 (b).

10.
The Contracting Parties may by a two-thirds majority approve proposals which do not fully comply with the requirements of paragraphs 5 to 9 inclusive, provided that such proposals lead to the formation of a customs union or a free-trade area in the sense of this Article.

b) Enabling Clause

Differential and More Favourable Treatment, Reciprocity and Fuller Participation of Developing Countries (Decision of 28 November 1979 (L/4903)), also known as the Enabling Clause

1. Notwithstanding the provisions of Article I of the General Agreement, contracting parties may accord differential and more favourable treatment to developing countries, without according such treatment to other contracting parties.

2. The provisions of paragraph 1 apply to the following:



(…)


(c)
Regional or global arrangements entered into amongst less-developed contracting parties for the mutual reduction or elimination of tariffs and, in accordance with criteria or conditions which may be prescribed by the CONTRACTING PARTIES, for the mutual reduction or elimination of non-tariff measures, on products imported from one another; (…)

2. Case against allowing FTA and CU:

a) Deflection/distortion of trade – if you need a quota or tariff to sell, then you’re not competitive and prevents the country from going to its comparative advantage.  It enhances prosperity to buy products from most efficient producer.  FTAs mean that countries have artificial incentives to buy from countries in FTA area rather than buying from the most efficient producer in the WTO.  

b) If tariffs are equally applied – rules are the same across the board – then the buyer will still buy from the most efficient seller.  But with an FTA, it artificially inflates productivity of producers in the same FTA.  

3. Why does the WTO allow FTAs?

a) Pragmatic reason – the WTO realizes that it is much more difficult and lengthy to come to agreements with all countries, whereas it is much quicker for smaller groups of countries to agree.  

b) The FTAs could be seen to push free trade – generally advance it.  

(1) When you measure the aggregate volume trade, even with the deflection of trade, there will be more international trade overall.  

(2) So to look at overall welfare, we are better off with FTAs.  

c) Countries will get more used to trading internationally – taking baby steps - and this will help the WTO overall.  

(1) It disciplines them to free trade and neutralizes special interests – habituates an economy to free trade.  

(2) It then becomes easier to go multi-lateral.  

d) There may be other interests at stake in FTAs rather than just free trade and maximization of wealth 

(1) FTAs may allow for free movement of people as well as goods - the total abolition of national borders between the FTA countries.  

(2) There is a political value to FTAs in that the states become more interdependent and reduces the chance of armed conflict.  It brings people together – unites interests and creates more common values.  

e) Main point of conflict is that RTAs give preference to countries outside of the WTO MFN system.  But as tariffs decrease, then there is less and less of a conflict between RTAs and the WTO system.  

4. Why are people violating WTO agreements by forming RTAs:

a) Asymmetry of benefit and pain – pain is felt locally and acutely, which can translate into electoral difficulties.  

b) Violation is a result of special interests, and RTAs and CUs make promotion of special interests more difficult – the form of corporate welfare will change – tax breaks – rather than tariffs.  

c) The WTO and GATT may make countries more amenable to RTAs rather than the other way around. 
d) WTO RTA Committee is supposed to evaluate RTAs to see if they conform to WTO, but b/c of differences in interpretation, hasn’t done it yet.   

5. But if tariffs are dropping, why are there still a proliferation of RTA’s?

a) Covers sectors in which tariffs are not dropping (agriculture)

b) Gives small countries greater leverage in bargaining power – e.g. Luxembourg as part of the EU, then they have great bargaining power with other RTA blocs.  Then you only have to come to agreement with other RTA partners.  Only EU has official membership in WTO as bargaining member.  But even if they’re not a member of the WTO, the RTA can still negotiate as a bloc in the informal life of the WTO.    

c) Provide an alternative legal framework for dispute settlement outside of the WTO.   Much more agile and quick in terms of dispute settlement that can more easily be adapted to processes that more closely mirror the domestic processes.  Cultural and political proximity allows them to negotiate much more quickly, than with general global procedures that have to accommodate all 146 members.  RTAs can provide better substantive and procedural laws – more flexibility and experimentation. 
d) Can Cover non tariff barriers

e) small RTA’s allow a much closer environment for getting stuff done. Having trade among countries who are neighbors avoid wars. (channels of discussion are open, produces a habit of civility) can result in more useful & effective procedural mechs. 

B. Quantitative Restrictions and Customs Unions
1. Procedure

a) Onus is on complaining state to show the violation, but it is a very light burden.  All India has to show is that there was an imposition of quantitative restrictions.  Panel decides easily that there was a prima facie violation of the rules.  

2. Quantitative Restriction Requirements in GATT

a) Preexisting quantitative restrictions were grandfathered in, but those were supposed to be phased out by 2005.  

b) Customs Union QRs

(1) A customs union has a common external tariff – same commercial policies that the EU does.  

(2) Benefits of FTA only extend to those products which originate in member states of FTA.  

(3) Rules of origin still count, even in a CU.  If the product is imported and then exported out of the EU and into another country, then that country will use the rules of origin to determine duty.  

3. Turkish Textile case

a) Background

(1) Violation

(a) Turkey has imposed unilateral quantitative restrictions on India that violate Article XI of GATT that prohibit quantitative restrictions.  
(b) Article XIII – if QRs are imposed, they must be imposed non-discriminately.  

(2) Reason for imposition of QRs:  Turkey implemented quantitative restrictions because Turkey signed Ankara agreement with EC.     

(a) EU had QRs on Turkey textile products, while Turkey had no import restrictions.  So when Turkey, through the ATC, joined the CU, Turkey had to implement QRs for imports so that their import restrictions were the same as the EC.

(b) Restrictions only affected products whose export to EC was already under restraint.  

(c) EC wanted to do this b/c it reduces transaction costs in administering rules of origin and border checks – customs union is a more efficient way of managing trade.  

(d) India would then have a way of circumventing the EU QRs by just importing them into Turkey if Turkey didn’t implement QRs.  

(e) Turkey says that not implementing QRs will prevent them from entering the CU.  

(f) Turkey had no QRs wrt India for textiles, since Turkey was already a low-wage economy and had a large textile industry with already low prices – lower than India (after shipping).  So there was no large market in Turkey for Indian textiles.  

(g) EC can absorb the loss in jobs that opening up EC to Turkey will cause, but not from India.  

(3) Agreements Negotiated

(a) Turkey managed  to negotiate agreements with 24 countries regarding the products which had to be regulated, but India refused to enter into negotiations. 

(b) The Multi-Fiber Agreement was negotiated in the 60s which was a complicated system of customs duties and quotas regarding how much textiles will be allowed to be introduced into any of these developed countries – a way for developed countries to protect their industries from developing countries.

(c) The ATC – by 2005, MFA will end and developed world can no longer impose restrictions on importation of textiles.  

b) Turkey’s case

(1) Article XXIV gives Turkey the right to enter into a CU. 

(2) If the textiles were not able to be traded with EC, then it would not be a CU.

(a) Textiles are 40% of its trade with EC.

(b) 8(a)(i) definition of a CU says that substantially all trade must have duties and restrictive regulations eliminated.  Turkey says it would not meet a definition of a CU if textiles weren’t included in the CU agreement.   

c) India’s case

(1) Establishing a CU does not give Turkey the right to violate other obligations to WTO trading partners other than the MFA.   The right to establish a CU is a conditional, limited right.  

(2) In creating a CU, countries could always adopt the lowest tariff amongst countries.  EU could always drop the QR on textiles from India in order to have a CU with Turkey.  

d) GATT XXIV and QRs:

(1) Sec.  4:  Purpose of customs union should not be to raise barriers to trade.   
(a) First sentence – “The contracting parties recognize the desirability of increasing freedom of trade by the development [of FTAs]...”  
(b) Does this really establish a right?  Or just desirable?  But when the Court moves to the operative language of XXIV, it has to interpret it in the light that a CU is not just a necessary evil or exception, but rather that the parties of the WTO agreed to foster – that it is desirable.   
(c) Interpretation should be CU-friendly.  

(2) Sec.  5(a):  GATT shall not prevent CU or FTA adoption, provided that agreement is to facilitate trade and not to raise barriers to trade of other members.   
(a) The overall balance cannot be more onerous than before – overall has to be lower.  
(b) If some tariff goes up, then there must be some lowering of another duty to balance it out.  Must be balance of all trade regulation...

(3) Sec.  8(a)(i):  Duties and other restrictive regulations of commerce are eliminated with respect to substantially all trade between the constituent territories of the union

(4) Sec.  8(a)(ii):  Must be substantively similar tariffs externally.  
e) Appellate body

(1) Because XXIV should be interpreted in light of purpose laid out in 4, XXIV may justify a measure which is inconsistent with certain other GATT provisions.  

(a) But the effects shouldn’t be bad for international trade.  
(b) Should be as CU friendly as possible, but it isn’t a right.  

(2) Necessity defense:

(a) Measure is introduced upon formation of a CU and is compatible with 5(a) & 8.  Have to prove that you have a CU.

(b) Party must demonstrate that the formation of that CU would be prevented if it were not allowed to introduce the measure at issue.  But the measure may be allowed to violate other requirements of the WTO other than MFN.  

(3) Necessity defense not applicable in this case – need least restrictive measures
(a) Turkey could implement other measures, such as rules of origin, to meet CU requirements.  

(b) The final phase of the CU between Turkey and EC specifically provides for the possibility of applying a system of certificates of origin.  

(i) But rules of origin are meant to be minor players in a CU b/c the idea of a CU is to do away with borders so that they don’t have to do border checks.  

(ii) Turkey is paying the price of the fact that the WTO never really addressed what is a CU and what isn’t – no definition.  

f) Reasoning Deficiencies

(1) Major problem:  The major point in creating the CU may have been the elimination of having to use rules of origin to control imports.  
(2) The CU agreement did not anticipate having to use rules of origin controls on 40% of Turkey’s exports – is this really a CU if it needs rules of origin to operate?

4. NAFTA Tariffication Case (1996); conflict between NAFTA 710 and successor agreements negotiated during Uruguay Round
a) US Claims

(1) Canada was applying tariffs to over-quota imports of agricultural products contrary to commitments under NAFTA.

(2) Over-quota tariff rates are “significantly in excess of NAFTA bound rate”

(3) NAFTA 302(1) and (2) – no party may increase any existing customs duty...each party shall progressively eliminate customs duties in accordance with Schedule under 302.2

(4) If WTO tariff bindings were exception, then it would render meaningless all NAFTA tariff bindings

(5) Uruguay round established no requirement to replace non-tariff barriers with tariffs

b) Canada Claims

(1) Imposed tariffs on over-quota imports, but tariffs were imposed in consequence of obligation to tariffy existing non-tariff barriers to trade in goods in question pursuant to WTO Agreement on agriculture (1995)

(2) Under NAFTA, parties agreed that while in-quota trade in agricultural good swould continue to be governed by NAFTA, over-quota trade would be governed by Uruguay Round trade negotiations.  

(3) FTA 710, incorporated into NAFTA, as well as travaux preparatoires and subsequent practice of disputing parties supports this.

c) Legal Text

(1) FTA 701 – incorporated into NAFTA
(a) Unless otherwise specifically provided in this Chapter, the Parties retain their rights and obligations with respect to agricultural, food, beverage and certain related goods under the General Agreement on Tariffs and Trade (GATT) and agreements negotiated under the GATT, including their rights and obligations under GATT Article XI.
(2) Article 701 Scope and Coverage

(a) 1. This Section applies to measures adopted or maintained by a Party relating to agricultural trade.

(b) 2. In the event of any inconsistency between this Section and another provision of this Agreement, this Section shall prevail to the extent of the inconsistency.

(3) Article 702: International Obligations

(a) 1. Annex 702.1 applies to the Parties specified in that Annex with respect to agricultural trade under certain agreements between them.

(4) Annex 702.1

(a) Incorporation of Trade Provisions

(b) 4. The Parties understand that Article 710 of the Canada - United States Free Trade Agreement incorporates the GATT rights and obligations of Canada and the United States with respect to agricultural, food, beverage and certain related goods, including exemptions by virtue of paragraph 1(b) of the Protocol of Provisional Application of the GATT and waivers granted under Article XXV of the GATT.

d) Panel decision

(1) Sources of interpretation

(a) Ordinary meaning – Vienna

(b) Subsequent agreement and practice – Vienna 31

(c) Preparatory work – Article 32

(d) Background of importance of trade liberalization regime.  NAFTA – objective of eliminating barriers to all three parties.  

(2) Issues

(a) Temporal application of FTA 710 – terms are forward-looking
(b) 710 had to mean to include successor agreements

(c) US own practice indicated that it did, since US adopted tariffs on over-quota imports during Uruguay Round

(d) Rejection of Canada’s proposal to bring tariffication into NAFTA doesn’t alter conclusion that intention of parties was that FTA 710 wasn’t limit to just GATT and agreements under GATT at time NAFTA entered into force.  

(e) No requirement to replace barriers with tariffs, but was exercise of right arising from agreement negotiated under GATT.
(f) Tariffication is a package in which goal of elimination of non-tariff barriers was achieved by allowing states leeway in setting of tariff regime that replace previous regimes.  

(g) Has to interpret 710 to ensure that article is not used as basis for defeating objectives of NAFTA.  FTA provides special rules applicable to trade between parties that may differ from those applicable multilaterally.  So 710 could not have been intended to prove for wholesale incorporation of GATT rights and obligations relating to agriculture.  

(h) 710 was meant to preserve protections in GATT XI exceptions for agriculture related to quotas.  But can’t be substitute for NAFTA tarrification schedule.

(i) Nature of change made during Uruguay was elimination of non-tariff barriers in exchange for tariffication.  Without the right to tariffy, the initial agreement would be meaningless – have to preserve the quid pro quid.  

(j) NAFTA 302(1) creates clear prohibition on increasing existing or creating new customs duties.  But 710 prevails in conflict with 302.  
III. Unit IV:  Article I: Most-Favored Nation Principle and Article II (Tariffs and Customs Law) 
A. MFN
1. Legal Text:  Article I of GATT

General Most-Favoured-Nation Treatment
1.
With respect to customs duties and charges of any kind imposed on or in connection with importation or exportation or imposed on the international transfer of payments for imports or exports, and with respect to the method of levying such duties and charges, and with respect to all rules and formalities in connection with importation and exportation, and with respect to all matters referred to in paragraphs 2 and 4 of Article III,* any advantage, favour, privilege or immunity granted by any contracting party to any product originating in or destined for any other country shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all other contracting parties.

2. Legal Text:  MFN Beyond Article I

Article I is not the only place in which the MFN principle is enshrined. As one can speculate from its title, Article I provides a general MFN principle that will be a guiding light throughout the whole GATT. Yet, some other provisions also explicitly or implicitly refers to this fundamental principle.

a) Article XIII (Non-Discriminatory Administration of Quantitative Restrictions)

(1) Article XIII expressly requires that even in administrating quotas a Member state shall treat all third countries on an MFN basis. This provision has a strong bite since it requires an MFN-based structure to be a prerequisite for initiating any quota. In other words, no Member state can even establish a quota unless its design is based on the MFN principle. 

(2) One may find a second-best approach embedded in the GATT on the ground of reality check. Though the GATT could not eliminate all the quotas from the start, which would have been an ideal solution, it tried to discipline the administration of such quotas in a way which free trade would be least damaged by them.

b) Article XIX (Escape Clause: Safeguard) 

(1) It has been controversial whether Article XIX can even escape from the obligations of Article I and XIII and thus administer a safeguard measure on a selective basis among Member states. Although one GATT 1947 panel held that even a safeguard quota should be administered in a manner consistent with Article XIII, the debate never ends.
(2) If one insists on the same rationale found in Article XIII, i.e.., a second-best approach, Article XIX should also respect the MFN principle. Yet, political aspects embedded in this provision often make it hard to follow such direction. Ironically, the very possibility of such legal rigor, together with another strict requirement of “serious injury”, has been a main reason why Member states avoid the use of this provision, but instead have recourse to other alternatives in managing imports, such as anti-dumping measures and voluntary export restraints (VERs).

c) DSU Article 22.1 (Compensation)

(1) DSU Article 22.1 stipulates that “compensation shall be consistent with the covered agreements”.. It would be fair to say that such covered agreements naturally include Article I (MFN principle) of GATT 1994. In another sense, one might argue that even “compensation” falls within the rubric of “all rules and formalities in connection with importation and exportation” in Article I, thereby leaving compensation subject to Article I discipline.

3. Definition
a) Reciprocity - Any concession made by one country to another must be immediately and unconditionally extended to like products originating from other Contracting Parties.  

b) Considerations

(1) Uncertainty exists wrt future changes in trade that may affect the value of current concessions

(2) Free rider problem where participants in multilateral negotiations may refrain from making concessions in hope that they can take advantage of concessions by others without offering quid pro quos (but at the risk that if everything does this, everyone will be worse off)

(3) Political weight that attaches to different parties and effects on their interests from trade diversion when nations discriminate in their trade policies.  

c) Tariff types

(1) Normal tariff to the world is at your discretion.  

(2) Bound tariffs is a legal obligation to all other members in relation to this product. I will never raise a tariff over this level. 

(3) Actual tariff is the applied tariff.  

4. Spanish Coffee – Article I (MFN)

a) Background

(1) Spain has no bound tariffs, so they have no legal obligations.  

(2) Spain introduces a series of tariffs that are different by type of coffee – the impose duties on the lower qualities of coffee rather than the higher quality ones.  The price of coffee impacts inflation and savings in Spain b/c they consume a lot of coffee – will actually have an impact on the CPI.  So Spain wants good coffee to be cheaper.  

(3) Privatization process increases costs – Spain is abolishing the state controlled regime.  In the state controlled regime, mild coffee prices were kept artificially low, so they wanted to try to lessen the price increase under the privatization regime.   

(4) There is no protectionist intent, only an intent not to disrupt the CPI.  

b) Violations

(1) Article I 

(a) Most favored nation – Japan Lumber and Spanish Coffee

c) Brasil’s arguments

(1) Article I says that you have to give the same trading benefits to all trading partners when they are trading with like products.  

(2) Arabica, Robusta, and mild are like products.  If a country had not agreed to a bounded tariff, then they could impose whatever tariff they wanted as long as it was applied to like products from all countries.   Article I and MFN tries to prevent discrimination.  

(3) By imposing tariffs only on Arabica and Robusta, Spain is violating MFN.  Article III – national treatment – is also about discrimination.  

d) Like products analysis – go towards same like products analysis under Article III
(1) What are like products?  

(a) Technico-agronomic – chemical composition, growing conditions, methods of cultivation, preparation

(b) Economic

(c) Commercial

(d) Perceived differently than consumers

(i) Distinctive markets – historical consumer preference for mild, whereas in other markets use of blends was more generalized.

(e) Physical

(i) Unwashed is lacking in aroma and richer in soluble solids

(ii) Taste

(iii) Chemical composition

(iv) Same family – Arabica...

(v) Same species of plant and often same tree

(vi) Classification depended on treatment given to berries

(vii) Differences were organoleptic nature (taste, aroma, body) resulting from geographical conditions and methods of preparation

(2) Issues

(a) What is the conceptual test and criteria for determining like products?  

(b) What is the criterion of likeness implicit in the Spanish and Brasilian arguments?  

(c) Should difference in the perception of coffee in the eyes of consumer be important? 

(d) Should coke and sprite have different tariffs? Is the test substitutability? How deep does the substitutability have to be?

(e) Is WTO’s purpose to prevent the distortion of competition from products of different countries or is its purpose to prevent potential competition between products of different countries. 

(3) Determining Like products

(a) Problem is that it is exactly because of consumer behavior that the Spanish government tarrifies in a certain way. Mild is different from others in the eyes of the consumer. If the test is “are the products alike in the eyes of the final consumer” then they are not like products. 

(b) Maybe the crucial thing is whether they compete with each other. 

(i) Purpose of the MFN is to prevent a state from giving a competitive advantage from products from one state over the products of one state over products (which are in competition) from another state. 

(ii) Purpose on the rule is that the consumer will buy depending on the price and quality. State doesn’t weigh the scales. 

(iii) The “likeness” is to help to determine which products need to have similar tariffs. 

(iv) Products compete with each other when they are substitutable… when in the eyes of the consumer, the can serve for the same end use. Panel is not really depending on competitiveness, does say some things about “likeness”. 

(c) Relevant market is the importing country’s market

(i) The very measure that is at issue is creating the differentiation and the lack of competition and the perception of the consumer. 

(ii) SO the perception of the market in the country at issue cannot be used for the test of likeness since that very perception was created by the tax at issue. 

(iii) It might be that the perception of meeting the same end use has been distorted. 

e) Ruling

(1) No obligation under GATT to follow any particular system for classifying goods and that contract party had right to introduce new tarrif positions or sub-positions.

(2) But Article I:1 required that same tariff treatment be applied to “like products.”

(3) Organoleptic differences not enough to allow for different tariff treatment.  
(4) Coffee regarded as single product and unroasted coffee was mainly used for blends.

(5) No other contracting party had different tariff rates for different types of coffee.  ( Decision was that they were like products.  

5. Japan – Lumber
a) Dispute

(1) Canada said that Article I:1 required Japan to accord also to SPF dimension lumber the same zero tariff granted by Japan to planed and sanded lumber of other coniferous trees.

b) Ruling

(1) GATT left wide discretion to parties in relation to structure of national tariffs and classification of goods.  Adoption of Harmonized system had brought about large measure of harmonization, but did not entail obligation as to ultimate detail of tariff classifications.  Purposeful flexibility for further specs.

(2) Tariff classification going beyond HS is legit, but subject to abuse, so WTO panel decides like products...

(3) Party with complaint bears burden of establishing tariff arrangement has been diverted from normal purpose so as to become means of discrimination in trade.

c) Products Analysis

(1) Canada

(a) Dimension lumber is defined by presentation in standard form of measurements, quality-grading, and finishing.

(b) Use – platform-house construction in Canada, US, and Japan.

(2) Japan

(a) Only one particular type among many other possible presentations.  HS in Japan was based on distinction between species of trees.  So dimension lumber was not ID’d as particular category in Japan.

(3) Panel

(a) Dimension lumber extraneous to Japan’s lumber system, so it couldn’t consider broader context of all species, since Canada did not contend that different lumber species per se should be considered like products, regardless of product-form.  So there was no basis for examining the issue.  

B. Tariffs and Customs Law
1. Legal Text:  Article II

Article II:  Schedules of Concessions
1.
(a)
Each contracting party shall accord to the commerce of the other contracting parties treatment no less favourable than that provided for in the appropriate Part of the appropriate Schedule annexed to this Agreement.


(b)
The products described in Part I of the Schedule relating to any contracting party, which are the products of territories of other contracting parties, shall, on their importation into the territory to which the Schedule relates, and subject to the terms, conditions or qualifications set forth in that Schedule, be exempt from ordinary customs duties in excess of those set forth and provided therein. Such products shall also be exempt from all other duties or charges of any kind imposed on or in connection with the importation in excess of those imposed on the date of this Agreement or those directly and mandatorily required to be imposed thereafter by legislation in force in the importing territory on that date.


(c)
The products described in Part II of the Schedule relating to any contracting party which are the products of territories entitled under Article I to receive preferential treatment upon importation into the territory to which the Schedule relates shall, on their importation into such territory, and subject to the terms, conditions or qualifications set forth in that Schedule, be exempt from ordinary customs duties in excess of those set forth and provided for in Part II of that Schedule. Such products shall also be exempt from all other duties or charges of any kind imposed on or in connection with importation in excess of those imposed on the date of this Agreement or those directly or mandatorily required to be imposed thereafter by legislation in force in the importing territory on that date. Nothing in this Article shall prevent any contracting party from maintaining its requirements existing on the date of this Agreement as to the eligibility of goods for entry at preferential rates of duty.

2.
Nothing in this Article shall prevent any contracting party from imposing at any time on the importation of any product:


(a)
a charge equivalent to an internal tax imposed consistently with the provisions of paragraph 2 of Article III* in respect of the like domestic product or in respect of an article from which the imported product has been manufactured or produced in whole or in part;


(b)
any anti-dumping or countervailing duty applied consistently with the provisions of Article VI;*


(c)
fees or other charges commensurate with the cost of services rendered.

3.
No contracting party shall alter its method of determining dutiable value or of converting currencies so as to impair the value of any of the concessions provided for in the appropriate Schedule annexed to this Agreement.


Ad Article II
Paragraph 2 (a)


The cross-reference, in paragraph 2 (a) of Article II, to paragraph 2 of Article III shall only apply after Article III has been modified by the entry into force of the amendment provided for in the Protocol Modifying Part II and Article XXVI of the General Agreement on Tariffs and Trade, dated September 14, 1948.

Paragraph 2 (b)


See the note relating to paragraph 1 of Article I.

Paragraph 4

Except where otherwise specifically agreed between the contracting parties which initially negotiated the concession, the provisions of this paragraph will be applied in the light of the provisions of Article 31 of the Havana Charter. 

2. Legal Text:  Article VII
Valuation for Customs Purposes
1.
The contracting parties recognize the validity of the general principles of valuation set forth in the following paragraphs of this Article, and they undertake to give effect to such principles, in respect of all products subject to duties or other charges* or restrictions on importation and exportation based upon or regulated in any manner by value. Moreover, they shall, upon a request by another contracting party review the operation of any of their laws or regulations relating to value for customs purposes in the light of these principles. The Contracting Parties may request from contracting parties reports on steps taken by them in pursuance of the provisions of this Article.

2.
(a)
The value for customs purposes of imported merchandise should be based on the actual value of the imported merchandise on which duty is assessed, or of like merchandise, and should not be based on the value of merchandise of national origin or on arbitrary or fictitious values.*


(b)
"Actual value" should be the price at which, at a time and place determined by the legislation of the country of importation, such or like merchandise is sold or offered for sale in the ordinary course of trade under fully competitive conditions. To the extent to which the price of such or like merchandise is governed by the quantity in a particular transaction, the price to be considered should uniformly be related to either (i) comparable quantities, or (ii) quantities not less favourable to importers than those in which the greater volume of the merchandise is sold in the trade between the countries of exportation and importation.*


(c)
When the actual value is not ascertainable in accordance with sub-paragraph (b) of this paragraph, the value for customs purposes should be based on the nearest ascertainable equivalent of such value.*

3.
The value for customs purposes of any imported product should not include the amount of any internal tax, applicable within the country of origin or export, from which the imported product has been exempted or has been or will be relieved by means of refund.


Ad Article VII
Paragraph 1
The expression "or other charges" is not to be regarded as including internal taxes or equivalent charges imposed on or in connection with imported products.

Paragraph 2
1.
It would be in conformity with Article VII to presume that "actual value" may be represented by the invoice price, plus any non-included charges for legitimate costs which are proper elements of "actual value" and plus any abnormal discount or other reduction from the ordinary competitive price.

2.
It would be in conformity with Article VII, paragraph 2 (b), for a contracting party to construe the phrase "in the ordinary course of trade ... under fully competitive conditions", as excluding any transaction wherein the buyer and seller are not independent of each other and price is not the sole consideration.

3.
The standard of "fully competitive conditions" permits a contracting party to exclude from consideration prices involving special discounts limited to exclusive agents.

3. Lan Case – Article II (Bounded Tariffs and CUs)
What is unique about the case is that the US and the EU say that it is not about tariff classification, it is about what they agreed when they negotiated.  

a) Issue

(1) Whether computer/televisions were agreed to be classified as televisions or ADPs.  

(2) Whether LANs are classified as ADPs or telephony devices

b) Violations
(1) Article II

(a) If you reclassify an item, then you have a duty to renegotiate for the item.  

(b) Parties agree that they will not apply tariffs in excess of the bounded tariff rate.  
(c) Bound tariff is the commitment – a maximum rate.  
(d) The actual tariff may be lower.  But the actual tariff is used when doing (like in the Turkey textile) the overall economic assessment.  

c) Background

(1) EU determines that LAN equipment should be telecommunications, even though the UK and Ireland had been classifying it as ADPs.  
(2) The US then loses market share and brings the case before the WTO court.  

d) US claims

(1) US claims that trade concessions that they negotiated – the bound tariff of the EC that they negotiated – was at the rate that results from the classification of LAN as ADP.  

(2) The result of the reclassification was to violate Article II b/c the EC was thus using an applied rate higher than the negotiated bound rate.  

e) EU claims

(1) The concession made during negotiations never dealt with LAN – it was never agreed that LAN would be classified under ADP.  So EU is not violating Article II because they never committed wrt LAN.  
(2) The US also cannot sue Britain and Ireland b/c they do not exist independently from the EC under the WTO.  

f) Appellate Body Ruling

(1) Impact of Harmonization System – more objective classification
(a) The Harmonization and Explanatory Notes form part of the context (31 and 32 of the Vienna Convention) in which to construe Article II of the GATT.   

(b) The Harmonization system reflects the common intent of both parties, rather than the legitimate expectations of one party.  
(c) It provides a common framework on which the negotiations took place.  
(d) Requests for, and offers of, concessions were normally made in terms of this nomenclature.   
(e) But the panel did not consider the harmonization system b/c neither party brought it up nor the Secretary of the WTO, except for Singapore in referencing a few WCO decisions.  

(f) If it is the WCO’s job to determine the classification of items and they didn’t do it, then the US could not have had legitimate expectations that it would remain classified as a certain thing.  

(2) The Panel should have examined classification practice in the EC as a supplementary means of interpretation (it was their primary means) and the value of the classification practice as a supplementary means of interpretation is questionable –more subjective 
(a) If they were going to look at practice as a supplementary means, then you have to look at the practice of all parties.  And the US changed their practice to classify LAN as telecommunications as well – a tariff is an agreement, not an imposition.  

(i) But the US says that this is not relevant, since the question is what they agreed to, not what one party does outside of the scope of the agreement.  

(b) The panel should also have looked at the consistency of the prior practice – whether it was inconsistent or not.   
(i) While Britain and Ireland classified it as ADP, Germany and others classified it as telecommunications.   As a customs union, you have to look at the practice of all countries since once the goods are imported they circulate freely.  

(ii) But the US replied that they looked at Ireland and UK – their major markets – their points of entry into the EC, so the other countries didn’t matter to them.  So that was the duty that the US was paying before – the point of entry was essentially the main market.  

(c) Negotiations take place at a very high level, and then assume that all other negotiations will rely on everything else being status quo.  
(i) The only things that they negotiate in detail are those items which the major exporters complain about. 
(ii)  If the status quo is acceptable to importers, then no one will put it on the agenda.  

g) AB Conclusion

(1) As a matter of law, it does not turn on legitimate expectations.   Turns on empirical, not subjective expectations.  
(2) The Plaintiff has the burden of proof to prove a violation of the agreement – that there was an agreement to rate LANs at ADP.  

(a) US met burden of proof by showing that tariff changed.  

(3) Because there was no consistent state practice, there was no common intent or objective agreement.  

(a) US couldn’t meet burden of proof for clarification just by producing evidence of unilateral legitimate expectations.  

h) What is missing from the appellate body’s opinion

(1) If the legitimate expectations of one party do not unilaterally prove a violation, then what would prove a violation?  
(a) Appellate body rejects legitimate expectations… there is an implicit decision by the 

(b) Appellate body said that there was no agreement… however, that was not for them to decide. 

(c) If they had been more sophisticated, they would have remanded. They rejected legitimate expectations having already made a factual decision whether there was or not an agreement. 

(2) How do you prove what the parties agreed to?  What do you use then to determine this - empirical evidence?

(3) What is the correct interpretation in law where the parties were silent on an issue?  If silence means confirming the status quo, and the status quo is inconsistent, then what to do?  What was the actual situation?  

(a) The US could have argued that the status quo should have been the actual trading status quo rather than the legal status quo.

(b) The commercial reality should be taken as what the parties agreed to, since the EU knew how the negotiations proceeded – that the US would only negotiate those things about which there were complaints or changes.  

(c) If, as a result of the change, the US is selling less products than after the negotiation, how could the US possibly have agreed to sell less than before when the whole negotiation was about lowering tariffs?  Any change that results in a commercial disadvantage gets automatically negotiated?

(d) If the status quo (commercial status quo) changes, then the onus of persuasion should be on the party who raises the tariff rate.  The legal situation which produces the commercial status quo is agreed among the parties.  

(4) Interpretation in light of object and purpose of GATT

(a) With a CU under GATT, and in light of Turkey textiles, it is more reasonable to believe that rates would stay the same or be lowered – adopt the lowest rate of the EU.

(i) Shouldn’t they have to prove that violation of GATT for CU requires necessity defense?
(ii) Could be a lower tolerance for QRs than for binding of tariffs.  

(iii) Maybe Ireland and UK were big markets b/c they were back-door cheap tariff entrances to the EU.  

(b) If you’re going to have a true customs union, then the tariff should be the lowest one.  
(i) The US could not have been expected to think that different countries in the customs union would have different tariffs – they could reasonably believe that what they were actually paying was the CU tariff.

(ii) Purpose of the CU should be to lower barriers to trade overall.

i) Burden of clarification

(1) Panel – burden was on importing party

(2) AB – should be on all parties – everyone should have to clarify scope of tariff agreements
(a) Can’t meet burden by unilateral legitimate expectations

(3) Weiler – should be on party changing tariff or adding new tariff – changing the commercial status quo.  
IV. Unit V: Quantitative Restrictions and Measures Equivalent to QR

A. Overview

1. Article XI Text

General Elimination of Quantitative Restrictions
1.
No prohibitions or restrictions other than duties, taxes or other charges, whether made effective through quotas, import or export licences or other measures, shall be instituted or maintained by any contracting party on the importation of any product of the territory of any other contracting party or on the exportation or sale for export of any product destined for the territory of any other contracting party.

2. Not about discrimination

a) Eliminated all quotas, but allowed quotas through grandfathered and also allowed conversion of quotas into tariffs.  Cannot introduce new quantitative restrictions.  
b) Article XI is a comprehensive measure, but it is not about discrimination since a quota is prohibited even if there is no domestic product or other competing product gaining advantage from the quota.   
c) QRs are prohibited - States agreed to this measure since they could use tariffs.  
3. Article XI v. Ad Article III

a) In interpreting Article XI, (such as France banning asbestos from the market), do we treat total import bans of products as being quantitative restrictions banned under Article XI, or as internal measures which are governed by Article III (see Ad Article III on p. 77)?  

(1) Canada wants the WTO to follow EU jurisprudence in declaring the measures quantitative restrictions.  

(2) Canada could claim that application of Ad Article III effectively neutralizes Article XI b/c an internal measure could have the same effect as a border measure – they could use the Japanese semi-conductor case, where Japan was applying the measure to themselves as well as others, but it was still quantitative restrictions.  It would just depend on how the country wrote the restriction.   

(3) Why should from a commercial point of view, if the measure has the same impact on the marketplace, it is either caught or not caught by Article XI?  

(4) But then Canada says that quantitative restrictions are only those which are not origin neutral

b) Ad Article III prevents any measure from being in conflict with Article XI – don’t strike down measures that aren’t discriminatory.  
c) Ad Article III is origin neutral – applies to all products – the only difference is that it is applied to imported products at the border.  

d) The members drafted Article XI to prohibit all new quantitative restrictions.    France claims that the ban is a quantitative restriction that can be grandfathered in under Article XI and that Article III applies.

4. Article XI v. Article XXX in EU, Discrimination on its face v. extension in EU to disparate impact
a) Definition and interpretation of QR:

(1) EU - If the impact of that state measure is to exclude imported products from the marketplace (not just entering the country), then it is a QR.  On its face, every regulation is a QR and has to be justified – this is Dassonville.  

(2) WTO – Only measures that have to be justified are either measures addressed to imports at the border  or measures that apply equally to origin neutral products but which are actually discriminatory.  

b) What is the EU analysis?

(1) EU – said that prohibition on QR applied to any trading rule, internal or external, which had the effect of excluding products from the marketplace.  
(a) This meant that if countries had different safety regimes then products could not be marketed in other countries – this was interpreted by the court of justice as a QR.  
(b) This meant that any standard which precluded the product from being put on the marketplace was considered a potential QR measure. This could apply to airbags, flammability of clothing, etc.  
(2) Two-part test:  the law of prohibition and the law of justification:  

(a) What the EU Court did – the prohibition on QR is such that any state measure that has the effect of excluding a product from the marketplace is prohibited.   

(b) But these laws could still pass the law of justification which would then allow the measure. 

c) Difference between the EU and WTO definition of QR

(1) Huge pragmatic and conceptual difference.  Conceptual difference is a different world-view.  EU is more presumptively QR, while WTO only applies if the measure is discriminatory/protectionist.  Article XI is thus only reserved for the narrow category of regs that only apply to imports.  

(2) Would be difficult to interpret Article XI in the same way as Article XXX b/c of the existence of Ad Article III, which seems to cover internal regulations that apply at the border that don’t operate as a total import ban – not discriminatory in this way (asbestos ban fell under III:4 rather than XI).  

(3) Since Article XI goes against the reasoning behind GATT, we should try to interpret it as narrowly as possible.  Ad Note 3 could have been put in place to make sure that all standards or regulations were not grandfathered in and automatically allowed – to limit the impact of the grandfather clause.  

(4) Article XI only applied to imports and exports and other measures which excluded products from entering the country, not the marketplace (as in the EU).  The category was much narrower – only measures which prevented products from crossing the border...Measures which still allowed for importation, but prevented the product being marketed were outside the coverage of Article XI and were not qualified as QR.  

(5) Because of Ad Note III, internal measures were covered by Article III – any sort of internal measures had to be discriminatory in nature, dealing with like products.  

(6) In the EU, the product only has to be exclusionary and not discriminatory, unlike the WTO.  

d) Reasoning – why did the EU adopt this analysis?

(1) EU inherited a raft of regulations that drastically fragmented the marketplace, so this was a way of dealing with that – to try to promote cross-border trade.  The different States also had many regulations that were in place more for protectionist measures rather than true consumer welfare purposes. 

(2) So the EU decided to shift the burden to the State to justify the regulation in order to force states to reevaluate their regulations and think twice before they implement new regulations.  

(3) This will curb excessive measures, by allowing parties to challenge measures and forcing States to think through the justification for their regulations.  A healthy discipline for the regulators...especially since many regulations have the same purpose and the same result (in measurement of safety), then the regulation should be flexible enough to allow for other regimes that reach the same ends using different means.  

(4) This means that, even without harmonization, borders will be opened since States will be forced to accept other States’ regulatory regimes that are equally as good.  

(5) Analysis that EU regulators are forced into:

(a) I need to examine my regulations in order to make them as flexible as possible to allow for other countries’ regulatory regimes.

(b) I cannot exclude the products of other countries if they are achieving the same regulatory goals that I am achieving.

e) Why are there so few cases per year even though there are thousands of regulations?

(1) EU has power of harmonization, but until 1989 they couldn’t use it b/c it allowed a veto power for each state, so there is very little harmonization.   

(2) Individuals challenge measures in the EU, so comity between the states cannot be the reason.  

(3) Many of the measures are allowed by the law of justification, so people do not sue b/c they know they are going to lose the case.  

f) Would it make sense for the WTO to adopt the EU’s interpretation?

(1) The WTO has 140 countries, so there is not the same presumption of cultural homogeneity when it comes to the marketplace in terms of what is safe, healthy, fair, and environmentally safe that the EU has.

(2) Is it better to have a much more homogeneity in the world marketplace?

(3) There may be strong cultural reasons for certain countries making regulatory decisions.  E.g. Muslim countries ban alcohol, porn, Western movies, open internet services, etc.  

(4) Some countries may not be able to come up to the standards of other countries.  

(5) How will you be able to judge parity between regulations?  What kind of data would be available in other countries that would prove parity?

(6) Requiring the US to consider a huge variety of different implementation measures worldwide could greatly increase the time needed to pass a regulation.  The reg/neg process would be much more difficult – you would have to bring in many companies from other countries...

(7) The high bar of requiring discrimination means much fewer measures than if it were exclusionary and the Court may get bogged down.  

(8) What is the North South difference on this opinion?

(a) The South could say that the North gets to set standards for the whole world, since they are the highest.  

(b) States can only sue in the WTO rather than individuals, so there will be a high bar for States to want to sue. 

g) New regimes in WTO nullify need for WTO to shift to EU interpretation of QR

(1) SBS and TBT regimes introduced a test of irrational exclusion rather than discrimination, so they reduced the type of pragmatic pressure in interpreting Dassonville the way the EU did.  

B. Cases
1. Japanese Semi-Conductor – QR measures don’t have to be direct (coercive) state action, but can be indirect (but still coercive) state action
a) Overview

(1) Under the old GATT, contracting parties often preferred to conclude so-called Voluntary Export Restraints (VERs) to protect a domestic industry against imports rather than resorting to safeguards under GATT Art. XIX.  Many of these agreements were voluntary only in a formal sense.  But VERS have effects on 3rd parties.   
(2) US and Japan concluded an agreement (after US threatens anti-dumping proceedings) to implement the Third Country Market Monitoring provision
(a) Was an export licensing system to monitor which licenses were issued and if price guidelines were respected.  
(b) Japan and US produced predominant share of semiconductors, so gov’t-mandated export price control lead to situation in which importing countries are forced to pay price for imports in excess of what normal conditions would imply.  
(3) The agreement could force, induce, or permit Japanese producers to use VER which could subject foreign competitors to extreme uncertainty – computer manufacturers might experience delays in granting of export licenses (for improper pricing), severe reduction of supply. 
(a) The gov’t of Japan imposed criminal sanctions for anyone who did not comply with the regime of reporting export prices.  
(b) The gov’t also routinely delayed granting of export licenses.  
(4) EC brought claim, stating that gov’t admin resulted in controlled export prices and volume, and prod volume.
b) Japan’s args

(1) Monitoring was watching, not gov’t action.  No legally binding measures.  

(2) No export licenses had ever been denied – delays were not control.  MITI Supply and demand forecasts acted only as guideline to manufacturers, not as control – expressed desire to avoid over-production.

(3) Pricing decision and production decisions were still private choices made by manufacturers.  

(4) The criminal penalties only applied to failure to report prices, not to impose price.  

c) EC args

(1) Restrictive intent to artificially raise Japanese export prices through gov’t intervention.

(2) Restrictive effects of licensing system were universally recognized by EC and other importing countries.  

(a) Controls with restrictive effects had been imposed – MITI imposed “fair market value” for US and for other countries.
d) Panel - Japan’s actions, although indirect restrictions, still constituted gov’t price and export controls

(1) Two criteria for violation of Article XI

(a) Were there reasonable grounds to believe that sufficient incentives or disincentives existed for non-mandatory measures to take effect?

(i) Prohibition of Article XI was legal system to impose quotas, but the case decided that it did not have to be legal restrictions, but can be indirect restrictions.  governmental versus private action.  

(ii) Producers knew of agreement with US gov’t – knew that any violation would have adverse consequences for Japan.  

(b) Was the operation of the measures to restrict export of semi-conductors at prices below company-specific costs essentially dependent on gov’t action or intervention?

(i) But despite existence of agreement, some producers still went with original course of sales – then the gov’t imposed “administrative guidance” to get all producers in line.  

(ii) Structure and elements of measures adopted were detailed, and export requirements were comprehensive.

(iii) Japan said that if there was no monitoring, then anti-dumping mechanism would collapse.  Once monitoring mechanisms in place, producers changed their supply and demand curves to be in line with MITI.  
(2) Gov’ts have non-legal ways to set up a series of implied restrictions – the difference here was in form rather than in substance, since the measures operated in a manner equivalent to mandatory reqs.  
(3) If you have barriers to grant export licenses of three months, then this is also considered a violation of Article XI.  

(4) Interesting thing of semi conductors is that applies also to exports (VERs). US would muscle trade partners to export less. That is because they import restrict then they are egregiously violating WTO. Instead the get Japanese to do their dirty work.

2. Tuna/Dolphin – which GATT regime applies to production methods rather than characteristics of products themselves, Article III or Article XI
a) Regulation of taking of dolphins incidental to taking of tuna could not possibly affect tuna as a product.  So since the regulation doesn’t apply to the product at issue, it falls under XI.  
b) Article III only deals with products, so production methods fall under Article XI – total import bans.  Now widely though that all process distinctions which are not cognizant of physical differences are banned by GATT.  
(1) Products as such are defined by their physical characteristics and process-based measures affect products that have same physical characteristics differently.

(2) Regulation of production process is not just regulation of products

(3) Process-based measures do not affect physical state of products

(4) The travaux preperatoire under III:2 only allows you to consider border taxes on the product itself.  They analogized this to III:4, so it wouldn’t make sense for III:2 to only apply to taxes on the product and regulation to allow coverage of all process and the product – this would be inconsistent.  

(5) III:4 would then just examine discrimination, and if there were no discrimination then it would be ok.  

(6) Text – III:2 - internal taxes or charges

(7) III:4  

c) Article III does not exclusively cover production methods – could be covered under Article XI.

d) Is the tribunal embracing multilateralism or unilateralism?

(1) The tribunal is embracing multilateral is this case by recommending multilateral negotiations.

(2) In Tuna-Dolphin it said that it was embracing multilateralism, but was actually privileging unilateralism of producing country over importing country – giving producing country wide latitude in decided production methods.  

e) Textual argument

(1) “affecting the internal sale of products”  - doesn’t regulation affect internal sale in terms of volume, price, competitiveness?

f) Are import bans prima facie violations of XI?

(1) D has burden to prove that ban on imports at border fulfills some kind of internal regulation and applies to like domestic products and thus falls under Article III.  

g) Although the reasoning wasn’t formally adopted, it reflects the general policy of the panels.  

3. Thai Cigarette
a) Inconsistent with Article XI:1, since no licenses granted for importation of cigs in 10 years.  
4. Dassonville - EC
a) Facts

(1) Dassonville was wholesaler doing business in France importing into Belgium from France Johnnie Walker, Vat 69, and Scotch Whisky.  France didn’t require certificate of origin for Scotch Whisky, Dassonvilles didn’t have cert from Brits.  So in accordance with French law, Dassonvilles attached hand written cert of origin.  They were charged by the Belgian authorities for failure to appropriate docs.  

b) Background - Article XXX

(1) EC – Para 5.:  All trading rules enacted by Member States which are capable of hindering, directly or indirectly, actually or potentially, intra-Community trade are to be considered as measures having an effect equivalent to quantitative restrictions.

(2) “The Court has consistently held that any measure which is capable of directly or indirectly, actually or potentially, hindering intra Community trade constitutes a measure having equivalent effect to a quantitative restriction.”  

(3) If any internal rule contravenes this – prevents the marketing of a product in that marketplace – then it has the effect of a quantitative restriction on trade.  Rules are allowed if they are not by nature intended to prevent their access to the market or to impede access any more than it impedes the access of domestic products.  

c) Analysis:

(1) Do the words of the treaty allow the interpretation that all internal measures which prevent a product from being marketed and which do not have a public health reason that outweighs the distortion of trade are prohibited?

(2) Assuming that the words of Article XXX allows this, would it be a good idea for the WTO to interpret Article XI in a similar matter?

(3) In order prove a violation of I or III, the State has to show discrimination.  But if a state can show a violation of XI, then there is no need to prove discrimination – all they have to show is that it has the effect of quantitative restrictions.  

d) Ruling

(1) Importer who imports from France at disadvantage to one who imports from producer country, since certs of origin very difficult to acquire from France once product in circulation.  
(2) Requirement of cert of authenticity which is less easily obtainable by importers of product in free circulation in regular manner in another Member state than by importers of the same product coming directly from the country of origin constitutes measure having an effect equivalent to QR.  

5. Cassis de Dijon
a) Ruling

(1) Court held that German law that prohibited sale of liqueur cassis with less than 25% alcohol content violated Article XXX.  

(2) Prevented the import of French cassis which had alcohol content below 20%.  Although it was not facially discriminatory, had disparate impact on French imports, since German cassis is all 25% or above. 
(3) Where health risks

b) Test of necessity may save measures which have disparate impact 

(1) Court said that where measures are not facially discriminatory, but have a disparate impact, they may be saved if they are ‘necessary in order to satisfy mandatory requirements relating to effectiveness of fiscal supervision, protection of public health, fairness of commercial transactions, and defense of the consumer.

6. German Beer purity

a) Ruling

(1) Where health risks are claimed as a basis for content requirements that affect trade, and where less stringent requirements are in place elsewhere in the Union, the court places some burden on the D state to produce empirical evidence of the risks in question.

(2) Consumers could be informed of difference between beers through labeling – consumer misleading could thus not be basis for claim.    

7. Keck

a) Facts

(1) Was raised in connection with criminal proceeding against Keck for reselling products in unaltered state at prices lower than actual purchase price (resale at a loss) contrary to Article 1 of French law.

(2) French law tried to prevent distortion in competition – only operates against reseller, not manufacturer.  

b) Ruling

(1) Obstacles to free movement of goods which are consequence of applying rules which lay down reqs to be met by such goods (relating to form, size, weight, composition, presentation, labeling, packaging) constitute measures of equivalent effect prohibited by XXX.

(2) National provisions restricting or prohibiting certain selling arrangements is not such as to hinder directly or indirectly...trade between Member States within the meaning of the Dassonville judgment, so long as those provisions apply to all relevant traders operating within the national territory and so long as they affect...the marketing of domestic products...

(3) Article XXX does not prevent restrictions on reselling at a loss.  

V. Unit VI: Non-Discrimination in Taxation
A. Overview

1. Legal Text – Article III and Ad Article III

Chapeau: National Treatment on Internal Taxation and Regulation

1.
The contracting parties recognize that internal taxes and other internal charges, and laws, regulations and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of products, and internal quantitative regulations requiring the mixture, processing or use of products in specified amounts or proportions, should not be applied to imported or domestic products so as to afford protection to domestic production.*

 (…)

Paragraph 1

(…)

2.
The products of the territory of any contracting party imported into the territory of any other contracting party shall not be subject, directly or indirectly, to internal taxes or other internal charges of any kind in excess of those applied, directly or indirectly, to like domestic products. Moreover, no contracting party shall otherwise apply internal taxes or other internal charges to imported or domestic products in a manner contrary to the principles set forth in paragraph 1.*

Paragraph 2 ( Ad Article III)

A tax conforming to the requirements of the first sentence of paragraph 2 would be considered to be inconsistent with the provisions of the second sentence only in cases where competition was involved between, on the one hand,  the taxed product and, on the other hand, a directly competitive or substitutable product which was not similarly taxed. (emphasis added)

2. Taxation v. Regulation to shape consumption

a) They both affect the price of the product – regulation imposes higher costs on manufacturers and producers through reducing demand or requiring greater health, safety, or environmental equipment or regimes that are reflected in the product price and taxes are applied directly to the product, resulting in a price increase.   

b) Taxation eliminates the need for enforcement.

c) Taxation also gives money directly to the gov’t.

d) Taxation causes less political turmoil – some individuals bristle under mantle of regulation.

e) Regulation provides benefits (in the smoking case) to non-smokers – serving certain interests of society more directly rather than spreading out the benefits.

f) Sales taxes are regressive – they affect poor people more than rich people since they hit a higher percentage of their income.  Regulation is more egalitarian in terms of the people who are hurt by the regulation.    

3. Effects of taxation on competitive relations

a) Ad valorem has a very pronounced effect on competitive relationships – high priced products and other products priced at the same rate is not the same competitive relationships.  

(1) If a high priced sports car and a low priced economy car are priced at the same rate, this puts them in very different categories since the total tax on the high priced product would be much higher.

(2) Ad valorem requires importer to pay a certain % of the good’s value in duty.  Value of imported goods is important determinant of ultimate import duty.   Difficult in negotiations, since a country must take into account different valuation techniques employed to ensure that it is receiving reciprocals trade treatment.  

(3) Classification for customs purposes can be used as a protectionist device – could ensure that certain preferential classifications are received by products from certain countries.  But the Harmonized Commodity Description and Coding system mandates that goods are classified by their essential character and not by MFN status.  

b) Pricing related to alcoholic content or value can lead to strange results.  

(1) Translate from taxation by reference to alcoholic content to price – can bring about startling results – by price can turn out to not be discriminatory.  

(2) Know the difficulties in finding out the representative prices – there might be products and marketplaces where it would be very difficult to know, b/c of price spreads and so forth.  

4. Issues in Interpretation of Article III.2 and ad Article III.2

a) What does the ad Article III provide for the second sentence of Paragraph 2?

(1) Like products in terms of tax on imported goods that is in excess of domestic

(2) Other products – whenever they are alike either in terms of like products or in being competitive products OR substitutable products.  
b) Test that would prevail in an ideal world would not make a difference between first and second sentences. 

(1) If products are in direct competition, then you don’t distort the competitive relationship, and it doesn’t matter if they are “alike”, but they are still in competition or are directly substitutable.   

(2) But the way it’s drafted is to differentiate, which means that we have to find a way which will construe differently the prohibition – to differentiate between like products and directly competitive products.  

(3) There must be some difference b/c the text has two separate sentences.  

c) Two theories of how to still maintain the difference between first and second sentences:

(1) First sentence:

(a) When the products are very similar, then the legislature is giving us a shortcut to say that even a small difference in taxation is going to afford protection and affect consumer preference.  

(b) Presume that any difference will affect the price – anything “in excess” – you do not actually have to look at the impact on the marketplace.    

(2) Second sentence: 

(a) Interpretation of “dissimilarly taxed”  

(i) When there are products that are not like and not directly substitutable, but are in competition with each other (cross-price elasticity means that small differences will not cause people to shift, the level at which they shift is the cross-price outer limit)  it’s true that you can measure substitutability by cross-price elasticity test b/c it won’t affect the behavior of consumers.  

(ii) But in a way, you should never try to second guess the marketplace, b/c it may be that in some cases $.01 may make a big different in a particular market or place (e.g. higher volume markets or places where income is much lower).   

(iii) But in this case, look at whether the difference is “appreciable” or any such difference which would impact the marketplace rather than just “de minimis.”   

(b) Interpretation of so as to afford protection

5. Cross-Price Elasticity

a) Definition

(1) When products are very similar, consumer choice will be determined entirely by price, especially if bought in bulk.  
(2) Measuring cross-price elasticity is done by determining how much a price change will determine a shift in demand between two products – what difference in price will cause consumers to choose the different product.  
(3) Example: Cornflakes and Cornflakees
(a) Exactly the same product, except for the price. $1.00 v. $1.01

(b) you will buy the one that costs 1.00 because if you buy a lot then the  penny will make a difference. 

(4) Measurement of cross-price elasticity:  Hard soap and liquid soap
(a) X likes hard soap. Y likes liquid soap. They put both in supermarket and they cost the same. 50% prefer hard soap and 50% prefer liquid soap. 
(b) Then they raise the price. As they raise the price of the liquid, they see consumers shifting to the hard soap. This is how you measure cross elasticity. 

b) Use

(1) Likeness – has cross-price elasticity, except for new products, where it isn’t a good gage.  

(a) CPE doesn’t exactly measure the substitutability. Measures how consumers perceive the substitutability between products. 

(b) Govt has already had a chance to shape preference with tax like in wine and beer tax. Or if the products are new to the market. The consumer has not yet learned about it and do not yet know that it is a substitutable product.

(2) Competitive or substitutable – cross-price elasticity dealt with 

(a) Economoids say that we should measure cPE and if there is an appreciable CPE then the products are in competition with each other, at least they should be caught at least by second para of article 2 if not by the first para of article 2.

(3) When is CPE useful (high probative value) and when isn’t it useful?

(a) When it registers a high degree of substitutability then it is useful

(i) Few false positives.  When show high degree of substitutability always probative.  

(b) When it registers low elasticity then it might be that there is a problem of a false negative.

(i) When shows low degree of perception of substitutability can find another market where perceptions are different and show that they are substitutable.

c) Problems with CPE
(1) Problem – current price shapes perception, so subjective CPE is difficult
(a) First problem in which high tax shapes perception is a real problem since people won’t be able to show in CPE that they would see them as like products but for the tax of which we are testing the validity. 
(b) As a matter of lawyering, you could go to another marketplace to show that it is CPE…

(c) Or we have to resort to the concept of objective substitutability.

(2) New products- more difficult.  

(a) Ex. butter v. olive oil, and 1 day margarine on market. Not saying its like butter or olive oil, but sufficiently like ito meeting similar need that are in direct competition. 

(b) 1st day margarine on market, would score low cross elasticity, bc uninformed, uneducated consumers would avoid and would be perceived as different product.  

(c) Do same test in 1 yr, and perceived as being like.  Price elasticity measures perception of substitutability in eyes of consumer.

(3) Ex. British beer v. Italian wine cooler. 

(a) British using price elasticity to show are different products. 

(b) Lose case bc court says price elasticity tests based on consumer preferences and these have been shaped in part by high taxes. 

(c) Tax are attacking is what shaped perception. Italians are right in saying both are low alcoholic thirst-quenching beverages. If objectively come to conclusion that 2 products meet same need, then to tax them in diff way would violate Article III.

(4) Subjective v. objective consumer perception. 

(a) New products, esp. taste-related.

(b)  Important to open markets in non-discriminatory fashion to products local market not accustomed to, which is why say in direct competition OR substitutable.

d) Is WTO designed to protect actual competition or potential competition?
(1) If we write about the problematic nature of CPE test when it registers low cross elasticity. 
(a) Subjective substitutability (perceptions of consumers) 
(b) Objective substitutability (these products are substitutable because they serve the same function and do the same thing) but we should not treat these products as NOT substitutable under 3.2…

(2) You could say that one of purposes of WTO is to allow countries to export new products to other countries. 
(a) Because they don’t have that product, they should not be able to put in a high tariff even though objectively it is an objectively substitutable product… the country should have a chance to let consumers learn their products without high tariffs. 

(3) On the other hand, you could say that this is patronizing and saying that consumers don’t know what is substitutable. 
(a) Treating goods as like products when they are not proven to be is a restriction on my sovereignty. You are not letting us legislate according to our culture. 
(b) In competition, the proof of the pudding is the marketplace, if the products are not competitive in the existing marketplace, why should we be forced to treat them the same.

e) Example of price ratio
(1) Facts

(a) Imagine two products (Scotch whiskey and American Bourbon) in pretax prices. 
(b) Whiskey costs 1 dollar, bourbon costs 50 cents. 
(2) Can’t distort competitive relationship

(a) I don’t care how much you tax spirits in order to discourage people from drinking too much… that isn’t my business. 
(b) But if  you are going to tax spirits at a different rate, your tax can’t distort the relationship between products that are in competition. 
(3) Tax regime

(a) If you impose a tax on the price (100%) Bourbon after tax will cost 1 dollar and whiskey will cost 2 dollars. Competitive relationship has not been distorted. That is why the least distorting way is by a percentage of the price (ad valorum tax). 
(b) Now if you impose a different tax on whiskey and bourbon so that whiskey costs 3$ AND Bourbon costs 1 dollar, there is a distortion in the competitive relation… whiskey now costs 3 times as much as bourbon…

(4) Price reflects the total commercial attractiveness of the product. 
(5) Ex. Liquid soap (1.01) v. bar soap (1.00), might still pick liquid soap even if bit pricier bc prefer liquid soap. However, if went up to 1.20, might pick bar soap bc not willing to pay 20%.

(a) Price elasticity, by inverting this number can show degree of substitutability btw 2 products. Have to decide what degree will qualify as “like” under Art III:2 sentence one vs. Art. III:2 Sentence 2.  

(b) Similar to antitrust, when determining if is monopoly. Q: Are fruit and bananas substitutable enough? Is relevant market fruit or bananas? If bananas are unique product, could argue United (Chiquita) has monopoly.

f) Tax/price ratio
(1) How  do you create the tax/price ratio?

(a) Do you take all of the various products and then weight them – take an average or mean price?

(b) Would you only compare high end products with high end products?

(c) What about alcohol %?  Volume?  Does that come into play?  

g) Discriminatory in practice, if not on its face
(1) What happens if the population does not have more than 7 dollars to spend on Alcohol? Same can happen with cars ( you can price a segment of purchases out of the market. Even if on its face it is not discriminatory, will discriminate in practice…never seen in practice.
(2) Countries do not have to tax ad valorem. They can tax by liter or however. By looking at the tax on alcoholic content, I won’t see the effect that it will have on the competitive relationship in the market (have to analyze prices to know if it is discriminatory to importers) … you may see that it does NOT effect competitive relationship.  Might even favor import because of the tax. 

6. Method 1:  Appellate body reasoning in Japanese shochu – the objective approach
a) Objectives

(1) Members retain fiscal and regulatory autonomy, they may impose taxation or adopt regulation as an expression of their specific socio-economic preferences, which may different from country to country.

(2) Violation of National Treatment takes place when their tax or regulatory regimes distort competition between imported and domestic products in favor of the latter.  

(3) Japanese Shochu – Article III obliges members of the WTO to provide equality of competitive conditions for imported products in relation to domestic products...Article III protects expectations not of any particular trade volume but rather of the equal competitive relationships between imported and domestic products.  

(4) When products are in direct competition, any excess tax would have a much greater affect on distorting competitive relationship.  

(5) Amount of excess tax – does it have to be large enough to afford protection, even between products that are only partially in competition with each other?  

(6) Less favorable treatment is a necessary and sufficient requirement for measure to afford protection.  

(7) Would almost always be subjected to least-restrictive measure test b/c of XX requirement that if objective can be achieved in manner less burdensome to trade.  

b) Sentence 1:

(1) Step 1:  If like products

(a) Physical characteristics

(b) End-uses

(c) Tariff classifications

(2) Step 2:  If in excess – de minimis

c) Sentence 2:

(1) Step 1:  If in direct competition with each other or substitutable – must be appreciable, not de minimis, competitive relationship
(a) Similar consumer end-uses, as illustrated by cross-price elasticity of demand 

(b) What if substitutable products were not in competition with each other?

(c) What about latent demand?  Where competitive relationship may develop over time, but not be present at point of introduction of product to marketplace?  Where products could objectively be in competition but aren’t?

(i) Where there is a large difference due to distortion of competitive relationship, it is hard to extrapolate.

(ii) Where there is a large amount of learning involved about the product, difficult to rely on market data since data would undervalue degree of competition.  In this case, may have to rely on other markets.  

(2) Step 2:  Less favorable treatment

(a) Are taxes dissimilar – this is larger than the de minimis level for like products.  

(3) Step 3:  Are taxes so as to afford protection in the economic sense

(a) Look at the design and architecture of the tax rather than the subjective intent of the legislatures.  
(b) You don’t look at the purpose of the legislation, you only look at the economic trade distortion of trade.  Doesn’t matter if regulation is origin-neutral facially; only effects of regulation or tax matter.  
(c) This focuses on effects, not on intent, so it is objective approach.  Even if intent were to afford protection, if it didn’t have that effect it wouldn’t fail test.  
(d) Any failures would then have to be justified under XX if they were for social or env reasons.  

7. Method 2:  American method:  Also called effects and purpose approach
a) Objectives

(1) Any advantage given by origin-neutral regulation to domestic production must have been applied with that purpose to be illegal.  

(2) Could be seen as adding mens rea test to regulatory process.

(3) Constructive purpose

(a) US developed a weaker approach in Shochu – failure of importing country to provide plausible explanation of measure producing disparate impact would create presumption of bad purpose.  
(4) Under this test, EC Asbestos would never have reached XX.  

(a) Least restrictive measure test is folded into Article III – selection of non-least-restrictive measure would not need to be justified unless presumption of bad purpose were triggered.  

b) Step 1:  Decide whether the products are caught by the discipline – substitutability, in competition.
(1) Same comparison done for likeness and substitutability/competition as in Method I.  

(a) But could determine likeness and competitiveness of products by evaluating whether the D gov’t categorized the products so as to afford protection.  

(2) Obligations of III:2 should be read in light of III:1, which forms part of the context of III:2.  

c) Step 2:  Less favorable treatment

(1) Look whether there is a difference in taxation – if there is an affect on the marketplace.   

(2) Does not take into account rationale for differential treatment.  

d) Step 3:  Proof of affording protection – whether it was put in place to afford protection – look at purpose or intent of legislation rather than just effects.  
(1) The country has to come up with a rational interpretation of why there is a different burden of tax and it is not there to provide protection – the tax has to be origin-neutral.  
(2) Look not at the effect – disparate impact, but at the purpose.  Generally only non-economic justifications will satisfy this, as well as Article XX – in that way they are the same.  

8. Method 3:  Alternative comparator

a) Objectives

(1) Implicit comparator under Methods I & II is market functionality of products.

(a) Reflective of substitutability, competition, consumer preference.

(b) Products are alike and subject to Nat’l treatment b/c they compete with each other in eyes of consumer.

b) Step 1:  Like products determination - State could challenge comparator and change the comparator to reflect the purpose of the gov’t regulation

(1) Ecological efficiency in Italian recycled engine case

(2) Carcinogenic effect or health risk of product in case of asbestos

c) Step 2:  Less favorable treatment 

(1) Still uses effects of measure on competitive relationship of like products, but like products as determined by relevant comparator

d) Step 3:  So as to afford protection

(1) When like imported product is treated less favorably.  

e) Adjudication

(1) Adjudicator has to then decide whether State has made convincing argument concerning choice of comparator.  

(2) Similar to Method II – has to rule on purpose behind regulatory scheme.  

(3) Adjudicator can still find discrimination if, by reference to categories created by alternative comparator, imported products are treated less favorably than domestic.  

9. Methods in case law

a) EC-Bananas III – affirmed Method I

b) Chiles – Taxes on Alcoholic Beverages:  some language affirming variant of Method II.

c) Japan – Alcoholic Beverages II: 

(1) Avoided chance for full affirmation of purpose as advocated by US appeal

(2) Rejected purpose for Article III.2 first sentence, but used language that could be read as consistent with purpose analysis for second sentence.

(3) Strand of reasoning which is consistent with Method III.

(a) Accepts that taxation by reference to alcoholic content of a spirit, broken down even to very small differences, is legitimate practice.
(b) Allows state to explain tax regime by reference to an alternative comparator – alcoholic content, rather than market competition.

(c) If Japan had had coherent tax regime following the alcoholic content scheme, it could have won even though competition between products were highly substitutable.  

10. What are the differences in the methodologies?
a) Differing burdens of proof, but in the end similar burden in prima facie case has to be made out
(1) Method 1 – Plaintiff country has to show that products are like or that they are in competition.  Then the burden of proof is on the defending country to justify using Article XX

(2) Method 2 – Plaintiff has burden of proof to show likeness and less favorable treatment, and that tax is “so as to afford protection” (bad purpose).  Then it is just for the D to rebut the P’s claim that it is protectionist.  

(a) This would run into problems of proof – how would P have information about the subjective intent of D’s legislature?  

(b) But in practice once less favorable treatment was established, there would be a presumption of protectionist purpose, unless like in XX, D state did not justify practice with legitimate purpose.  

(3) Method 3 – P has to show that comparator chosen by state for regulation is a sham – unjustified.  

b) Limitations on justifications allowed would differ
(1) Method 1 – justifications limited to those enumerated in Article XX.  But WTO has interpreted XX broadly – e.g. expanding natural resources to include living creatures and not just minerals.  
(2) Method 2 – any policy that a country has which is not aimed at protecting domestic production is allowed.  Not limited in scope to Article XX – just looks for a reasonable plausible policy.  

(3) What policies do the Americans have in mind?

(a) Production mechanisms – not allowing child labor, environmental hazards, things which are not explicitly allowed under Article XX.  Turtle shrimp allowed for restrictions, provided they were least restrictive and were non-discriminatory.  

(b) Federalism concerns – to not impinge upon state’s rights to tax.  But not likely – b/c the US would not want the reciprocal treatment.  

(c) Luxury tax – US wants ability to impose luxury taxes on yachts and sports cars, fur coats, jewelry above certain prices.  

c) Imposition of least restrictive measure

(1) Method 1 requires least restrictive measure

(2) Method 2 only requires examination of the legislative policy, b/c could be justified w/o XX.  
d) US wants fiscal sovereignty to impose their own policy, but Weiler didn’t agree.  

11. What are the objections to Method II and Method III?

a) Creates legitimacy problems for panels and AB
(1) AB relies heavily on plain and ordinary meaning of words – indication of anxiety by new body in new adjudicatory setting.

(2) More comfortable when anchored in explicit text of XX than in more abstract legitimation process outside of Article III

(3) But don’t rulings like asbestos create more legitimacy problems?  When declaring ban on asbestos as violation of national treatment?

b) Linkage to XX enhances multilateral dimension of WTO, whereas other Methods enhances autonomy, sovereignty unilateral dimension of the agreement.

(1) Many cases D belongs to powerful developed country

(2) More objective elements of Method I shields panel from having to evaluate and contest their subjective assertions of purpose.  

(3) North/South divide

(a) method 1 is more multilateral – using the justifications that were negotiated as part of the bargain.   The bargain is that anytime products are in competition when it favors domestic production, you have a duty to justify it.  

(b) Method 2 is more unilateral – reframes bargain to say that the only thing promised not to do would be to adopt measures favorable to domestic production.

c) It does not require a value judgment at the level of the comparator

(1) Only relevant comparator is competitive relationship in marketplace

(2) It is difficult to deduce intent – what counts as evidence of intention?  

(3) Health reasons depend on your perspective...The panel is not the ministry of health.  They don’t want to make that final decision on risk, since gov’ts and people have different tolerances of risk.  People are willing to pay different amounts for risk.  International tribunals do not want to be put in this position.

d) GATT norms are addressed to regulators who were responsible for implementing protectionist regimes

(1) Objective regime used precisely for naming and shaming effect – serve as a means of habituating national regulators to take regime of non-discrimination seriously

e) It would make Article XX obsolete – it would seem to be redundant.  It would be subverting the intent if the drafters, since the obviously intended it to mean something – the parties only wanted these specific exceptions.

(1) The US would then say that Article XX would still remain relevant, since it would apply to tariffs and all other Articles of GATT, like Article XI – it is a general derogation for any border measures.  

(2) Still relevant for Article III when there is a non-origin-neutral purposefully discriminatory measure.  

f) Tariffs and taxes would then be treated differently, with XX applying to tariffs and not taxes. 

g) Destroys the differences between first and second sentences, since as to afford protection would then apply to both, and both would then have the same threshold applied to them. 

12. What are the Advantages of Method II & III?

a) Naming and shaming

(1) It is wrong to deal with case of state which adopts orign neutral measure for totally legitimate purpose, but which has coincidental effect of giving an advantage to domestic production, as a violation of non-dscrimination provision requiring justification.

(2) Even if the result is the same, there is value in having cases dealt with in a correct normative context and not diluting notion of discrimination with activities which are not discriminatory.

b) Truth- based argument

(1) There can be no discussion of discrimination which does not imply, in some way and at some level, examination of purpose and agreed comparator.  

(2) Discuss legitimacy of comparators and legitimacy of purpose of legis which presumes difference.

(3) How you describe things has a certain importance for the integrity of the process.  

(4) Makes us aware that what comparator you use will determine whether there is discrimination and determine the boundaries of that discrimination.

(5) Deep structure of discourse in AB asbestos ruling is more about allowing states regulatory freedom to treat carcinogenic and non-carcinogenic products differently w/o being branded a violator of national treatment.

c) Political identity

(1) Method I establishes normative hierarchy where default norm is liberalized trade and for competing norms to prevail, they have to be justified.  A question of constitutional identity – the way a society wants to understand its internal hierarchy of values.

(2) Method II and III reverse that – the default value of autonomy of political and moral identity which requires justification only if purposefully abused.  

d) Consistency

(1) Doesn’t this mean that products where the risks are well-known (affecting consumer tastes, habits, and competitive relationship) will not be caught by GATT III.2 as being like, whereas equally dangerous products where the risks are less well-known will be caught?

(2) Could France tax the asbestos product simply higher w/o being caught since the AB determined that they were not in competition with each other?  This would not be a health matter, but could be justified under AB reasons.
B. Cases
1. Japanese Shochu Tax on Alcoholic Beverages

a) What are criteria for likeness articulated by Panel approved by AB? 

(1) Content:  Essentially same physical characteristics (Panel 6.22, p. 20)

(a) Alcohol levels.  What are made of? Potato v. cereal. Look at raw materials.  

(2) Use of additives and appearance. Interested in what the consumer sees.

(3) How are they made?:  Manufacturing process
(4) What are they used for?:  End uses
(a) When serve same need, this will add to definition of likeness.  

(5) Tariff classifications.

b) What are criteria for likeness for products not like but in direct competition or substitutable?

(1) Similar consumer end used as illustrated by cross elasticity of demand

(2) Difference in degree. Products caught by 2nd sentence “less like” but still in direct competition. Purpose still to prevent state from distorting competition. When still have sufficient substitutability to be in competition, will be caught by second sentence.  

(3) AB seems to say while panel called these decisions arbitrary, should be “discretionary decision made in considering various characteristics of products in individual cases.”  Best judgment decision.  Case by case basis.  

c) Why is trade law so concerned with likeness? 

(1) Whole idea of FT to expose consumers to products coming from another country, and prohibit state from distorting competition btw those products.  Don’t give own products helping hand in marketplace. 

(2) More substitutable product is, different way of saying, more “like” two products are.  Greater degree of substitutability, greater degree of competition, or vice-versa, and therefore greater imperative on state not to distort competition.  

d) Can make same likeness arguments for both sides.  

(1) Argument for like: Same ingredients, purpose to drink, same process of fermentation

(2) Argument are not like: during dinner v. after dinner purpose, couldn’t use same distillation factory, different ingredients- potatoes v. barley.  

(3) Point is criteria for likeness can lead to 2 opposite conclusions.  Court could have come out exactly the opposite way, and it would have been equally plausible.

e) Main Issue

(1) How to design a test which does not encroach upon fiscal sovereignty of parties to the agreement.  

f) Background

(1) Liquor Tax law classified different types of beverages into ten categories and additional sub-categories:  sake, sake compound, shochu (A&B), mirin, wine, whisky/brandy, spirits, liqueurs, misc.  

(2) Japan imposed a much higher tax on spirits and whiskies, even though the alcohol content was similar to that of shochu.  

g) EC Claims
(1) Interpretation
(a) Article III:2, first sentence

(i) Spirits are like products to two categories of shochu.

(ii) Liquor tax law violates Article III:2 first sentence by applying higher tax rate on spirits than on each of two like products – sub-categories of shochu.

(b) Article III:2, second sentence

(i) If it doesn’t violate the first sentence, then it violates III:2 second sentence, by applying a higher tax rate on all or some of liquors falling within the category of spirits than on each of the two directly competitive and substitutable products, the two categories of shochu.  

(ii) Since whisky/brandy and liqueurs are directly competitive and substitutable products to both categories of shochu, Liquor tax law violates Article III:2 second sentence.  

(2) Like products

(a) Physical Characteristics (properties, nature, and quality) and Manufacturing processes 

(i) Physical:  white/clear beverages with relatively high alcoholic content

(ii) Manufacturing:  Distilled from same large variety of raw materials

(a) Differences:

(i) Shochu cannot be made from sugar cane and distilled at less than 95% of alcohol (like rum)

(ii) Shochu cannot have other ingredients added at the time of distillation (like gin)

(iii) Shochu cannot be filtered with charcoal of white birch (like vodka)

(iv) Shochu cannot have an alcoholic content in excess of 45% (a) or 36% (B).  Spirits generally doesn’t have a max alcoholic content, but is in general around 40%.  

(b) Similar differences exist among other spirits.  

(c) Johyo originally was sold as vodka, but then same product was sold as shochu, with only difference being discontinued use of charcoal of white birch filtering.  

(b) Consumer end uses 

(i) All are consumed in same manner:  on the rocks, diluted with water or other liquid, or straight.

(c) Tastes and habits

(i) Drunk widely by all categories of consumers, regardless of age, sex, or occupation.

(ii) Same market and sales outlets

(d) Fall within same HS sub-heading.  

h) US Claims

(1) Japanese tax system to spirits has been devised so as to afford protection to production of shochu.

(2) White spirits and brown spirits have similar physical characteristics and end-uses, US says that they are like products in sense of first sentence, and the difference is tax treatment between them is inconsistent with III:2 first sentence.

(3) White spirits are like products in terms of III:2 first sentence and all distilled spirits are competitive and substitutable in terms of III:2 second sentence.  

i) Japanese claims

(1) Like products claims
(a) Properties, nature, and quality

(i) Alcoholic content is closer to wine than spirits

(ii) Shochu does not undergo post-distillation value-adding process unlike spirits (flavoring, purification)

(iii) Containers for shochu are bulky glass, paper, plastic of 1.8 liters; glass .7 litre bottles are common for spirits

(b) End-uses and consumers’ tastes and habits

(i) 60% of consumers drink shochu during meals; 63% of spirits are after meals

(ii) 42% of shochu drunk product with hot water; few consumers of spirits drink it with hot water – usually with tonic water.

(iii) Study by ASI Market research says that it should not be seen as a competitor in eyes of consumer.

(iv) Only 6% of shochu consumers would drink spirits if shochu NA.   

(c) HS classification

(i) 1996 version gives separate classifications.  But HS is established for other purposes than internal taxation and doesn’t offer appropriate criteria to determine likeness.  

j) How the Japanese could have won the case – shown that taxes did not actually distort competitive relationship between the products b/c price/ratio not altered!

(1) E.g. if you had $20, which bought you 10 bottles of shochu or 2 bottles of vodka before tax, and then after tax you can buy 5 bottles of shochu or 1 bottle of vodka, then you have the same price/ratio.  

(2) In every case you have to ignore the tax and only look at it in comparison with the price. 

(a) The Japanese did do the comparison that we did above and showed that it wasn’t discriminatory. Panel uncomfortable. 
(b) Asked how they decided what was the average price of shochu… Japan didn’t use their resources to analyze the market place to show that the tax did not have a discriminatory effect. They needed to find representative prices. 
(c) The outcome should have been different. The panel should have been sensitive to the fact that what was important was making sure that they did not distort the price relationship.

2. Chilean Pisco case – fill in
a) Background

(1) Chilean system applies min tax of 26% ad valorem to all distilled beverages with 35% or less and maximum rater of 47% to all beverages with alcohol content of more than 39%.  

(2) Means roughly 75% of domestic production will enjoy lowest rate and 95% of imports enjoy higher rate.

(3) Panel found that imported beverages are directly competitive or substitutable with other domestic distilled alcoholic beverages of a different content.  

(4) Chilean reasons for system

(a) Maintain revenue collection

(b) Eliminate type distinctions (like those found in Japan and Korea)

(c) Discourage alcohol consumption

(d) Minimize regressive aspects of reform of tax system

(e) Reflected compromises between four objectives

b) Issues

(1) Whether Panel erred in interpretation and application of term “not similarly taxed” in Ad Article III:2, second sentence

(2) Whether Panel erred in interpretation and application of term “so as to afford protection” in Article III:2 second sentence by specific reference to “principles set forth in paragraph 1” of Article III

c) Chilean argument

(1) All beverages at issue, regardless of origin, are taxed according to same objective criteria – alcohol content and price.  All taxed at same ad valorem rate – no dissimilar taxation, so no need to proceed to third issue under Article III:2, second sentence, and examine whether it is “so as to afford protection”

(2) (Uses facially neutral categories of alcohol content rather than product name categories as in Japanese and Korea alcoholic beverages cases.  Says that facially neutral categories should be enough to end inquiry.  

(3) ( No appeal on fact that products were in direct competition or substitutable...

d) Ruling

(1) Has to take into account that group of directly competitive or substitutable products at issue is not limited solely to beverages of specific alcohol content w/in fiscal category, but covers all distilled alcoholic beverages in each and every fiscal category ( rejects alcohol content as alternative comparator to competitive relationship.  

(a) More than de minimis...

(2) Panel

(a) Directly competitive or substitutable

(i) GATT doesn’t protect export volumes, but protects competitive opportunities.  (should look at evidence of trends and changes in consumption patterns to make assessment as to whether such trends lead to conclusion that products in question are directly competitive or substitutable now or in near future.  

(a) (current level of actual competition between pisco and other spirits is less than level that could have developed if previous tax conditions had been equal.  

(ii) End-uses of products

(a) Consumers use them the same – pisco and distilled spirits are consumer same way (straight, diluted, ice, soft drinks, fruit juice, cocktails)

(b) Consumed at similar % in various occasions and places  ( survey shows evidence that distilled alcoholic beverages are used for relaxation and socialization in appropriate social settings; just take the survey into consideration with all other evidence 

(c) ( products don’t have to substitutable for all purpose at all times to be considered competitive.  It is sufficient that there is a pattern that they may be substituted for some purposes at some times by some consumers.  

(d) Advertising of pisco is for both high and low end markets 

(e) Current overlap in end-uses plus evidence of potential overlap, is supportive of conclusion that direct compet.

(iii) Physical characteristics

(a) EC

(i) Are naturally fermented by similar distillation process

(ii) Differences between pisco and whiskey are no greater than brandy and whiskey

(iii) Post-disillation process also gives spirits identity

(b) (physicial similarity is more important in like products analysis than in assessing whether dir. Competit.

(c) Physical similarity is more relevant when activities such as marketing campaigns or tax regimes have created distinction in consumer perceptions between very similar products.  Such distinctions in the eyes of the consumer are relevant but not determinative of nature of actual or potential competitive relationship.  

(d) Post-distillation differences are minor and not enough to render products non-substitutable.  

(iv) Channels of distribution

(v) Price relationships (including CPE)

(a) Japan Alcoholic beverages:  panel can look at economic concept of substitution as one means of examining relevant markets.

(b) AB said should be considered together with all other legit considerations, in aggregate, in determining direct competitiveness and substitutability

(c) CPE is not the decisive criterion, but merely one among other criteria, such as physical characteristics, common end-uses, etc.  
(vi) Other 

(b) De minimis

(i) No set level, but level in this case is clearly large...

(c) So As to Afford Protection

(i) Application of measure – look at design, architecture, and revealing structure of measure, as well as magnitude of dissimilar taxation.  

(a) Lowest rate at level of alcohol content of large majority of domestic production and highest rate at level of majority of imports
(b) Large magnitude of differentials over short range of physical difference (35% v. 39%)

(c) Interaction of system with Chilean regulation which requires most of imports to remain at highest tax level /o losing their generic name and changing their physical characteristics

(i) Law imposes minimum alcohol content on imports

(d) Lack of cnx between stated objectives and results of such measures (good objectives can’t rescue inconsistent measure)

(e) Way new measure fits in a logical cnx with existing and previous systems of de jure discrimination against imports

(ii) Also look at who receives benefit of dissimilar taxation.  

(3) AB – so as to afford protection
(a) Panel does not need to determine regulatory intent – subjective intentions of legislators doesn’t bear on inquiry b/c not accessible to treaty interpreters

(b) But stated objective intent is relevant (Japan alcoholic beverages) – protective application can most often be discerned form design, architecture, and structure.  Stated objectives of Chile aren’t enough to explain away prima facie anomalies in progression of tax rates.  
(c) Inappropriate to examine whether measure is “necessary” for achieving stated objectives or purposes

(d) Structure analysis

(i) Half of all domestic production has alcohol content of 35%, so it’s located at fixed 27% immediately before the steep 4 point increase/alcohol degree.

(ii) Start of high tax bracket coincides with point at which most imported beverages are found.  

(iii) In practice, system operates largely as if there were only two tax brackets – first of 27% and second at 47%

(iv) Absolute difference of 20 points between two rates is considerable – represents 74% increase in lowest rate of 27% ad valorem.  

(v) Relative proportion of domestic v. imported products w/in particular fiscal category is not decisive of total impact – provides for equality of competitive conditions of all directly competitive or substitutable imported products in relation to domestic products, and not simply those imported products w/in particular fiscal category.  
(vi) Small volume of imports could be b/c of past protection would defeat objective if not “so as to afford protection” b/c of past protection.  

(vii) Import regulations not pertinent – only related to quality of beverage – physical characteristics 

(viii) No presumption of bad faith of WTO member in terms of continuing previous protection -> can’t look at previous system and assume protection

e) Analysis

(1) Method 1

(a) Directly competitive or substitutable (not on appeal from panel ruling)

(b) Not similarly taxed (didn’t respect Chile’s fiscal categories – looked at all competitive products for comparison as in III:2, second sentence for each and every fiscal category)

(c) So as to afford protection (looked to design, architecture, and structure of measure; approved panel’s application of means-ends rationality test, implying that necessity test might have exceeded panel’s authority; b/c of discriminatory structure, burden was on Chile to present objective intent to defeat presumption of discrimination; aim and effects can only be considered as evidenced by actual structure of measure)

(2) Method 2

(3) Method 3

3. Italian Refined v. Recycled Motor oil
a) Background

(1) Involves a motor oil-recycling regime in Italy.  Oil contaminates ground water and oil is a non-renewable resource.   Oil can be recycled into fresh new oil, so wasting it is doubly environmentally damaging.  Recycled oil is exactly the same as new oil – indistinguishable from refined oil.  

(2) The only problem is that it is more expensive in current market conditions to buy recycled oil.  So the state can force people to recycle through criminal law, but it is limited b/c of the potential for abuse (less compliance).  A better way is to incent people economically to recycle – higher taxes on refined oil and calibrated to make recycled oil commercially viable.  In this way, people make money from recycling, so the gas station oil now has an incentive to recycle oil instead of throwing it in the backyard.  

(3) But this creates a trade difficulty, since most oil in Italy is imported and there are now two different categories of oil.  

b) Like product analysis

(1) Method 1 or Method 2:

(a) Exactly the same product, meeting exactly the same needs for the consumer so imported refined oil is in direct competition with domestic recycled oil.  
(b) It doesn’t matter if you tax domestic refined oil at the same rate as imported refined oil, if the products are like you must tax them at the same rate.  

(c) For the oil, the relevant comparator was substitutability in the marketplace – how the product positions itself vis a vis consumers.  If products position themselves more or less in the same way, use substitutability (function of the product or consumer end-uses) to determine likeness.  

(2) Method 3:  Comparator – what is the relevant comparator?  
(a) Must know the relevant comparator to determine whether there is discrimination.

(i) One way of preventing racial discrimination is by saying that skin color is not a relevant comparator.  If you wanted to discriminate, then you would use essential humanity as the comparator rather than skin color to determine likeness.  

(ii) For different purposes, you can change the comparator.  For instance, if you are deciding how to build a bathroom, then the relevant comparator should be “pee-ability” or efficiency rather than treating them equally.  So if you are treating them 

(b) If you shift the comparator to be production process or ecological efficiency rather than substitutability in the marketplace for the taxing question, then these products will not be like products.  

(c) Under this analysis, then Italy would not have violated Article II, because the products are not like.  

c) Justifications – under method I or II outcome would be the same.  

(1) Method 1 or panel:

(a) In the panel’s reasoning, then the two products are exactly the same and you only look for anything “in excess” rather than looking at the aim of the measure.  

(b) The panel would then say go through III:4 allows you to go to Article XX and justify the exception.  

(c) The outcome of the case would be the same, but Method I says that you are violating national treatment but you have a justification for it and you are therefore not violating the law.  

(2) Method 2:

(a) Americans say that you should look to the purpose and not go to Article XX b/c with a real purpose then you haven’t violated the national treatment regime.  

(b) In Method II (American) you are not even violating the prohibition and there is no justification needed – there has to be a tax so as to afford protection rather than just a different tax burden.  

(c) Evidence – proof of protection

(i) Constructive intent to prove protection – if the regime cannot come up with a reason for the tax, then the presumption is that they imposed it to protect domestic production.  

4. Italian motor car example

a) Background

(1) Italy raises threshold of tax of autos above 1600cc.  Mercedes has an 1800cc and Fiat has 1560cc.  

b) Like product analysis – are they caught by the discipline

(1) First sentence – questionable

(2) Second sentence – definitely.  

(a) They are competitive because consumers may consider both the Fiat and the Mercedes. 
(b) Look at relative tax burden – look at tax/price ration b/c the two models, as well as the average price ratio between the two general brackets.  It would burden imports more than domestic products under this analysis. 

c) Method 1 – go to Article XX and look to either b) or e) for health or ecological concerns.  

(1) The change is problematic – the change in tax break, b/c if argument is to protect environment or health.  

(2) Higher cc engines are higher polluting.  Previous tax regime only covered compact cars (less than 1000cc).  

(3) Now that the regime has been expanded to midsize cars (1200-1600cc), it is pushing people below 1600 cc in that market segment and away from the higher polluting cars in the midsize category.

d) Method 3:  Change of comparator

(1) If tax regime is driven by ecological regime that pollute less, the criterion you used is not a good criteria.  Fuel efficiency is a better criterion to lessen ecological impact.  Can you justify that this is the least restrictive measure – looking at engine capacity?  

(2) Is the break off at 1600cc really a good point to use?  

(3) Why isn’t gradation used – wouldn’t that be the best way to ensure Italy’s goals?  

(a) It is not proportional to the amount of pollution generated.  The alcohol beverage cases instruct us on the dangers – the shochu Japanese Liquor law had disproportionate tax breaks.  If they’re trying to make people pay for polluting, then taxing per cc or in a gradated way would reflect better their polluter pays principle.   If engine capacity is the comparator, then the tax should be proportional to engine capacity.  

(i) Italian response – only if they do a huge step, will it encourage people to buy lower cc cars.  They could use the market example to show that the difference of shifting from 1800cc to 1600cc will give the results that Italy wants.  Proportional steps will not have the effect that Italy wants – too many people will still be buying 1800cc cars.  

(ii) This didn’t work for Japan, since people could still drink more alcohol to get the same effect.  Japan didn’t have a valid health reason – it was somewhat arbitrary – so that’s why the tribunal wanted the tax to track the alcohol content.  

e) Method comparison

(1) Method 1 – country has to go to XX to justify taxation

(2) Method 2 – intent of regulation has to be to distort competition.

(3) Method 3 – state could defend itself through changing comparator. 
5. Argentina Leather/Beef Hides (2000)
a) Background

(1) Pre-payment required on VAT when goods imported into Argentina.  Importers have to pay VAT plus additional amount when it is imported.  

(2) The additional amount collected (where importer registered taxable person) represents part of VAT liability which arises once imported goods re-sold.  Pre-payment is credited at time of settlement of definitive VAT liability.

(3) Where imported non-registered taxable person, additional amount paid is assumed to represent pre-payment of full VAT which is payable on re-sale of imported goods.  Pre-payment can’t be credited b/c non-registered taxable persons aren’t directly liable to pay VAT in respect of their internal sales.  

b) EC

(1) Pre-payment on imported exceed pre-payments to be made on internal sales of goods, so importers bear heavier financial cost than buyers of domestic goods.  

(2) Collection mechanisms (pre-pay) has effect of charging higher tax since domestic VAT taxes not collected as easily – domestic people can cheat much more easily.  

(3) Importers also lose interest on amount pre-paid

c) Argentina

(1) Measures don’t create additional taxes, but provide for pre-payment of VAT.  

(2) They are tax administration and collection measures so they fall outside scope of III:2.  

d) Ruling

(1) Burden

(a) Party making complaint has burden

(b) Quantum and nature of evidence required is dependent on structure and design of measure at issue.

(c) (Since measure is not dependent on physical characteristics or differences between domestic and imported products, this means that EC doesn’t have to go into that.  

(2) Like products or directly in competition or substitutable

(a) No necessary b/c of measures in place – no examination of various criteria relevant 

(3) Dissimilar
(a) Both situations (pre-paying w/ existing capital or raising money to pre-pay) give rise to opportunity cost or debt financing cost.  So this is squarely w/in Article III:2.  

(b) Direct causal link between tax pre-payments and incidental financial burden in form of interest foregone or paid.  

(4) Defense under XX(d) 

(a) Whether necessary to ensure compliance

(i) Tax evasion rampant in its territory and against background of low tax compliance, tax authorities cannot expect to improve tax collection primarily through pursuit of repressive enforcement strategies.  Tax authorities must try preventative measures...

(b) Interpretation and application of the chapeau

(i) Discrimination ( yes

(ii) Unjustifiable (are there less restrictive measures?
(a) Argentina – customs is point of high concentration of formal transaction; where there is comparable concentration of formal transaction in internal market, Argentina applies rates equal to or higher than those in customs.  

(b) Extra tax burden is not unavoidable, since Argentina could compensate importers for interest foregone.  Argentina could use market rates to compensate importers.  Any additional administrative burden could be alleviated by requiring importers to supply docs for claiming compensation.  

VI. Unit VII:  Non-discrimination (Regulation)
A. Legal Text

1. Article III:4

National Treatment on Internal Taxation and Regulation
Chapeau

1.  The contracting parties recognize that internal taxes and other internal charges, and laws, regulations and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of products, and internal quantitative regulations requiring the mixture, processing or use of products in specified amounts or proportions, should not be applied to imported or domestic products so as to afford protection to domestic production.*
4.  "The products of the territory of any contracting party imported into the territory of any other contracting party shall be accorded treatment no less favourable than that accorded to like products of national origin in respect of all laws, regulations and requirements affecting their internal sale, offering for sale, purchase, transportation, distribution or use."

Ad Article III
Any internal tax or other internal charge, or any law, regulation or requirement of the kind referred to in paragraph 1 which applies to an imported product and to the like domestic product and is collected or enforced in the case of the imported product at the time or point of importation, is nevertheless to be regarded as an internal tax or other internal charge, or a law, regulation or requirement of the kind referred to in paragraph 1, and is accordingly subject to the provisions of Article III.

 (…)

2. What is the difference between the word like in Article III:2 and III:4?

a) III:2 had two sentences – like products and competitive products.  This is construed very narrowly, b/c sentence two opens it up to competitive products.

b) III:4 – has to be much broader test, since if it were the same as III:2, it would only cover products that were exactly like each other.  The coverage of III:2 should be the same as III:4, since they are very similar – taxation and regulation.  So the word like in III:4 should be equivalent to competitive products in sentence 2 of III:2.  

c) The appellate body says that like is somewhere between III:2 first sentence and second sentence, but they don’t resolve it precisely.  

d) Was Ad Note III put in to not allow discrimination grandfathering in.  If all text has to have meaning, then do you go to object and purpose even if it’s not ambiguous?  

B. Cases

1. Malt Beverages (1992)- Moves away from objective test of disparate impact and evaluates purpose of legislation to determine whether the intent was to afford protection (Method I + Method II)
a) Background

(1) Congress enacted Federal Alcohol Administration Act which requires wholesales to obtain federal permits and prohibits suppliers from having interest in retail outlets and from engaging in commercial practices associated with “tied house” prior to prohibition.
(2) Each state has enacted independent legislative and regulatory authority

(a) Excise taxes on alcohol

(b) Three tier system where production, wholesale, retail sale of alcohol kept separate, but some states have exceptions for wineries and breweries

(3) Beer alcohol content restrictions

(a) Certain states distinguish between beers with alcohol content of 3.2 % by weight (4% by volume) and those with higher alcohol content.  

(b) Number of states restrict location at which beer of 3.2% can be sold and others have labeling requirements.

b) Canada’s arguments

(1) Not alleging that it was targeted at Canada – effects of discriminatory practices could be felt on all importers

(2) All beer is like product

(a) Definition of beer in IRS distinguished beer with 0.5% alcohol by weight, not between veer of differing alcoholic content.

(b) One tariff line for alcoholic beer and for de-alcoholized, not for different % of alcohol in beer

(c) 3.2% level was arbitrary and major market for 3.2% was served by US

(i) Japan alcoholic beverages – small differences in alcoholic content could still be like products

(ii) Measures further operate to crystallize differences in market segmentation and preference

(3) Article XX

(a) Measures were not “necessary” to protect health and public morals

(b) US S Ct – consumption of sufficient quantities of 3.2% beer could also result in drunkenness

c) US arguments

(1) Canada was not accorded treatment less favorable, b/c imports from other countries with high % had increased in quantity and value.

(2) All beers with 3.2% or less treated the same

(3) Like products

(a) Light beer appealed to distinct market segment – those who enjoyed taste of beer but preferred to drink lower alcohol %, maintain sobriety or reduce caloric intake

(b) Manufacturers specifically targeted this segment in marketing and advertising

(4) Justification under XX

(a) Serve to protect human health

(b) Were the least restrictive measures 

d) Panel analysis

(1) Like products

(a) “In the context of Article III, likeness must be determined not only in the light of such criteria as the products’ physical characteristics, but also in the light of the purpose of Article III, which is to ensure that internal taxes and regulations “not be applied to imported or domestic products so as to afford protection.”
(b) Purpose of Article III is not to harmonize internal taxes and regs, so particular level at which distinction between high and low alcohol content is made does not affects its reasoning.

(i) Giving state regulatory autonomy to determine that – not looking for distinction based on product characteristics.

(ii) Like product determination should be made in such a way that it not unnecessarily infringe upon autonomy of state.
(c) Not in competition with each other

(i) Evidence of market differentiation and specialization

(d) Two varieties of beer need not be considered as like products in terms of Article III:4

(i) In this way it moves more towards Method III in allowing in a different comparator other than just market substit.  

(2) So as to afford protection – moves away from objective test of disparate impact and evaluates purpose of legislation to determine whether the intent was to afford protection
(a) Is differentiation of treatment so as to afford protection
(i) Both US and Canada manufacture low alcohol beer

(ii) Laws do not differentiate between imported and domestic beer

(iii) Burdens from regulation does not affect Canada more than the US

(b) Evaluation of purpose of legislation

(i) History and context of legis showed that Alcohol content had not been singled out as means of favoring domestic producers over foreign producers.  

(ii) No evidence that choice of particular level has purpose or effect of affording protection

2. Canada suit against the French asbestos ban – even though arguably import ban, it falls under III:4, allows health risk to be assessed under likeness (2002); Method I + some Method II
a) Method 1 analysis:

(1) Step 1:  Like products or in competition with each other

(a) What are the relevant products?

(i) Dry wall – sheet rock.  

(b) Are they in competition with each other under sentence 2 or like products under sentence 1?

(i) Four criteria in Border Tax Adjustments dispute can be used to assess likeness, but are not closed list.

(ii) Four criteria must be assessed separately

(a) Physical characteristics, consumer end-uses, consumer tastes and habits, different HS class. 

(iii) Health risk could be taken into account when assessing physical properties and consumer perceptions. 

(a) Carcinogenicity of asbestos is main factor making it physically different.

(iv) Competitive relationship

(a) Evidence of health risk may be relevant to assessing competitive relationship in marketplace between like products – same evidence can be used to assess whether it can be justified under XX.b.  

(b) If there is no competitive relationship then it is not possible for there to have been protection.

(v) Analysis of consumer tastes and habits would have found that consumers (manufacturers) did not view products as like – great risks will affect ultimate consumer of product.  

(vi) Physical likeness

(a) B/c they are physically different, Canada has heavy burden to show competitive relationship.  

(b) Panel reversed decision that products were like.  

(2) Step 2:  Are the taxes or regulation dissimilar?

(a) Yes – a complete ban on asbestos, while the other products are allowed.  

(3) Does the regulation burden the domestic products more than the imported product – is there a distortion effect?

(a) Yes, because the ban actually excludes them from the marketplace – the Canadian sheet rock with asbestos cannot be marketed at all in France.

(4) Is there a legitimate justification for France’s regulation under Article XX?

(a) Yes, asbestos fibers cause asbestosis.

b) Method 2 analysis:

(1) Are the products caught by the discipline?

(a) Substitutability – yes, they are the same products.

(2) Does the regulation burden the imported like product more than the domestic?

(a) We don’t know yet if there is a violation – have to look at the purpose of the regulation.  

(3) Is the purpose of the regulation to afford protection, or is there a genuine reason for the regulation that is not to afford protection?

(a) Yes – to protect the health of the public.  

c) Method 3 analysis:

(1) Changing comparator analysis

(a) If the comparator is changed to be risk of carcinogenicity, then they would not be like products.  Do not look at market competitiveness. 

(b)  Look at the comparator in relation to what the government regulation is about.  If the regulation is based on health considerations, then change the comparator to be related to the health concern being regulated.  

d) Why asbestos ban comes under III:4 and not XI:1

(1) The Panel notes that the word "comme" in the French text of Note Ad Article III ["and" in the English text] implies in the first place that the measure applies to the imported product and to the like domestic product.  The Panel notes in this connection that the fact that France no longer produces asbestos or asbestos-containing products does not suffice to make the Decree a measure falling under Article XI:1.  It is in fact because the Decree prohibits the manufacture and processing of asbestos fibres that there is no longer any French production.  The cessation of French production is the consequence of the Decree and not the reverse.  Consequently, the Decree is a measure which "applies to an imported product and to the like domestic product" within the meaning of Note Ad Article III.
e) Evaluation of ruling

(1) “A member may draw distinctions between products which have been found to be ‘like’ without, for this reason alone, according to the group of ‘like’ imported products ‘less favorable treatment’ than that accorded to the group of ‘like’ domestic products.”

(a) Seems to embrace intent test along lines of Method II or III

(b) If member can draw distinctions between like products, then how could that not be protection?

(c) It could be that the distinction drawn by the state puts it out of the realm of being like products – diff comparator.

(d) Dissent seems to be moving more towards Method II.

(2) Still relied heavily on competitive relationship as comparator w/ health risks going to towards demonstrating difference – Method I still employed.  

(3) Assessment of likeness

(a) Rely on various partial market indicators of competitive relationship

(b) End-use criterion difficult to evaluate since it is not clear to what extent there is overlap in use of products

(c) Consumers habits and taste hard to employ, since no evidence from Canada on this point, but evidence of consumer aversion to dangerous products suggest that consumers would view them as different.  

(d) Health risk would have a big impact on consumer habits and taste – cross/price elasticity, so AB says that for this reason they can say that they are not like products.  

(e) With strong evidence of differences on risk, and little or no evidence on end-uses and habits, conclude that prods are diff.

(4) Failure to have remand system dramatically affects outcome of case

(a) The dispute settlement mechanisms don’t allow it – look and examine as to whether it is really precluded.  
(b) The appellate body is not a trier of fact, it is a trier of law, but still stretches its role in this case to evaluate fact, since it can’t remand to Panel, who didn’t do all of necessary factual inquiries.  
(5) Article XX and TBT analysis

(a) Canada could re-bring the case under WTO and TBT agreement.  The panel found that this measure was not a TBT, but the appellate body said that of course it was.  In TBT, you don’t need to show discrimination...

(b) But the appellate body puts Canada on notice that they will lose under Article XX.  There is no claim preclusion, so Canada does not have to bring all of its claims at once.  

(c) But claims not brought in the panel will not be disposed of...Canada did not bring a violation under Article XX claim.  

(d) Appellate body does not want to evaluate an Article XX violation claim b/c they don’t want to start a shift towards Method 2.  So the appellate body disposes of it by saying that Canada didn’t prove that the products were in competition with each.  But this seems strange, since the reason that France has banned them is b/c they are in competition despite the danger involved.  

f) Why regulation needed by gov’t?

(1) Consumers treat products as more alike than is socially optimal, given the risks involved.  Asbestos products are over-consumed relative to what would be socially efficient if market were unregulated.  

(2) Even people who know that there is a risk might still use the products b/c functionally they are substitutable and price is still a determinative criterion.  Asbestos also has unique and useful qualities.   

(3) There are also people who dispute that embedded asbestos is no longer dangerous.  

g) Why is it not method 2?

(1) They still used objective criteria to determine if they are competitive with each other.  

(2) Comparator is still competitive relationship.  

(3) They never look at intention of French gov’t – so it’s not method 2.

(4) They never switch comparator – so not method 3.  

h) AB Ruling

(1) Narrow reasoning – P failed to discharge burden of proof.  In any other forum, it would have been remanded back to panel, but since Canada didn’t discharge burden of proof, it’s over.  

(2) Canada then has the burden of proof that they are in direct competition b/c of the uniqueness of asbestos.  

(3) Determination of likeness under III:4 is fundamentally determination about nature and extent of competitive relationship between and among products.  
i) Panel Ruling
(1) Panel just relied on end-uses and skipped first criterion of physical characteristics, applied market access to overcome physical differences.  

(2) Riskiness of product only comes in at level of justification under Article XX.  

VII. Unit VIII:  General Exceptions (Article XX)
A. Legal Text

1. Article XX
GATT 1994 Article XX: General Exceptions 

Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures: 

 (a) necessary to protect public morals; 

(b) necessary to protect human, animal or plant life or health; 

(c) relating to the importations or exportations of gold or silver; 

(d) necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of this Agreement, including those relating to customs enforcement, the enforcement of monopolies operated under paragraph 4 of Article II and Article XVII, the protection of patents, trade marks and copyrights, and the prevention of deceptive practices; 

(e) relating to the products of prison labour; 

(f) imposed for the protection of national treasures of artistic, historic or archaeological value; 

(g) relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with restrictions on domestic production or consumption; 

(h) undertaken in pursuance of obligations under any intergovernmental commodity agreement which conforms to criteria submitted to the CONTRACTING PARTIES and not disapproved by them or which is itself so submitted and not so disapproved;* 

(i) involving restrictions on exports of domestic materials necessary to ensure essential quantities of such materials to a domestic processing industry during periods when the domestic price of such materials is held below the world price as part of a governmental stabilization plan; Provided that such restrictions shall not operate to increase the exports of or the protection afforded to such domestic industry, and shall not depart from the provisions of this Agreement relating to nondiscrimination; 

(j) essential to the acquisition or distribution of products in general or local short supply; Provided that any such measures shall be consistent with the principle that all contracting parties are entitled to an equitable share of the international supply of such products, and that any such measures, which are inconsistent with the other provisions of the Agreement shall be discontinued as soon as the conditions giving rise to them have ceased to exist. The CONTRACTING PARTIES shall review the need for this subparagraph not later than 30 June 1960.

B. Cases

1. Thai Cigarettes – problems with least restrictive test in second-guessing gov’t judgment
a) Background

(1) Thailand prohibits import of foreign cigarettes. Claims that they are doing it for health reasons b/c of additives in the foreign cigarettes that are harmful. 
(2) Violates article XI (outright prohibition on imports). No need to show discrimination. 

(3) United States brings case under GATT for violation under Art XI since American tobacco producers most hurt. 

b) What should the best argument of thai cigarettes?

(1) 
Put a halt stop expansion of smoking. (comparable to asbestos). Do that in a nondiscriminatory way. 

c) Panel Ruling
(1) Claims that you can achieve the same objective using an article III consistent measure such as bans on advertising or increasing the price of cigarettes.

(2) This puts the panel in a problem since  THE GATT DOES NOT TELL THE COUNTRY WHAT LEVEL OF POLICY TO DO… ONLY THAT THEY DO IT IN THE LEAST TRADE RESTRICTIVE WAY.

(a) It is up to the government to decide that they want to halt it totally. The standard that we are trying to impose is the highest possible standard to limit smoking. 

(b) If you can prove that the # of people smoking will grow less if you don’t import, then you cannot say that you should use measures under article III rather than XI.  
d) Defects in panel ruling
(1) Infringement on regulatory autonomy through imposition of taxation regime
(a) This imposes regressive tax regimes. 
(b) It is a policy choice. may have the same end, but the manner of implementation (regressive taxation) means that less poor people will smoke and more rich people will get sick. It is ok to find a less restrictive measure BUT IT CANNOT BE MORE EXPENSIVE (REASONABLY AVIALABLE) AND CANNOT CHANGE THE NATURE OF THE SOCIOECONOMIC CHOICE (because then the gatt is interfering with countries individual choices). 

(2) WHETHER THEY WOULD HAVE BEEN MORE SUCCESSFUL IS UNKNOWN… critique of the lawyering is that the factual matrix doesn’t bring that out.
(3) Would a taxation regime or an advertising ban really be origin-neutral?  What about the fact that method I imposes an objective test that looks at disparate impact rather than purpose of legislation?

(a) What if ban on advertising was shown to have a disparate impact on new competitors entering the marketplace – i.e. the foreign competitors who had not previously been competing?

(b) What if ad valorem tax were imposed that distorted competitive relationship?
e) Arguments that could have been made

(1) If the strategy is saying that we are containing smoking and then showing that it is the case that you achieve better result by banning then by regulating. 
(2) IF it turns out that this is the case, then you know how to structure the argument because the two points you want to push are that

(a) that GATT doesn’t interfere with the risk tolerable in the society… and if that is what they are doing 

(b) much more expensive, or if there might be a different set of values that are implicated.

(3) Thai gov’t is making regulation in good faith b/c they are forgoing large amount of revenue that could be made through regressive taxation regime – could go towards strength of health argument.  

f) Good faith requirement

(1) Formal international law requirement that they should be understood in the light of context and in good faith –

(2) Be a legal realist. 
(a) When a judge makes up mind that there is protectionism going on, then when there is a balancing test the judge will always decide against the state. 
(b) A fact like this is an excellent showing that the state is not just protecting the monopoly, that instead they can convince the panel that they are actually forgoing significant revenue for this health reason. Shows that we are doing it for the stated reason. 
(c) International decisors rarely tell gov’ts that they are lying and we don’t believe you. That is for diplomatic and political reasons. It isn’t done. 
(d) SO USE THINGS THAT ARE HELPFUL IN SHOWING GOOD FAITH (Something to use to help in your motive analysis)

2. Shrimp Turtle
a) Chapeau analysis

(1) Unjustified discrimination –discrimination that does not serve a purpose and is not justified – evidenced by failure to explore other alternatives that would be less restrictive.  
(2) Arbitrary discrimination – a kind of denial of due process.

(3) Disguised restriction

(a) Not least restrictive – not necessary

(b) Has a disparate impact – applies unequally to domestic and imported products in the marketplace – creates a distortion.  

(c) Viewed as the broadest term which was inclusive of the other two.

b) Difference between XX(b) and XX(g)

(1) Necessary (b)
(a) Necessary would refer to the least restrictive measure, since any more restrictive measures which accomplish the same goal would not be “necessary.”  

(b) Least restrictive measure is not a technicality, because a more restrictive measure is protectionist – if there is no rationale and the state insists on keeping the measure, then the presumption is that the measure is protectionist – constructive intention.  

(2) Related to (b)
(a) Does this mean that as long as it’s related to the ends under (g), then it’s allowed?  Environmental interests are allowed, but is it such that it does more than is necessary to accomplish legitimate interests?  They read related to in light of the chapeau – what does disguised restriction on trade mean?  If it is not necessary and there are alternatives available, then it is invalid.  But this reading is general not applied, since it seems to obliterate the distinction between related to and necessary.  

(b) So the appellate body has developed in the Herring and Salmon case an interpretation of related to as primarily aimed at.  

(c) Appears to be less stringent than necessary in (b), but realistically it is no different in application.   Realistically there may be no distinction – it may have been a drafting inconsistency.  

c) Analysis of appellate body

(1) Is the measure one in which it fits under (a) – (j)?

(2) Necessary or related to depending on the justification (b) – necessary (g) – related to.  

(a) If Necessary, then see if there are less restrictive alternatives available.  

(b) If Related to

(i) Related to under (g) – is it made in conjunction with domestic measures?

(ii) Chapeau Analysis

(a) Analysis under the chapeau for unjustified or arbitrary discrimination, or disguised restriction.  Disguised restriction:

(i) Looks at whether there are alternatives available.  

(ii) Disparate impact

(iii) III:4 – is enough to dispose of with a prima facie showing, but under Article XX needs to be iron clad.  

(iv) Necessary under (b) and the chapeau analysis after related to in (g) in reality turn out to be the same test.   Most outcomes do not turn on this distinction.  

d) Weiler’s crude method

(1) Does it fit under (a)-(j)?

(2) Is the measure necessary – are there less restrictive measures available?

(3) Prison labor and justification

(a) The problem with product/process distinction – whether, like turtle shrimp, a country can exclude a product simply based on a type of manufacturing process that is banned in the importing country.  

3. Britain’s Quarantine of pets
a) Background

(1) Britain’s health laws requires six month quarantine of pets

(2) This has a huge impact on importation of pets – virtually kills import trade.

b) Arbitrary discrimination

(1) Not arbitrary discrimination b/c in Britain and Ireland there isn’t rabies, so animals are very susceptible.  

c) Unjustified

(1) Baccilus takes 5 months to incubate and there aren’t tests that can determine infection.

d) Necessary – disguised restriction

(1) If there were a test that could indicate at 3 months whether the animal was infected, then the measure would no longer be necessary since there was a less restrictive measure available.  

(2) The domestic product doesn’t have to meet the same conditions as the imported product, even if there were a test available.  

4. Chemical Additives in German Beer
a) Chemical additives in German beer

b) Have to prove that there is some difference in the Bavarian beer or system that would justify the discrimination against beers that have chemical additives.   
c) The difference was per capita beer consumption – 6x more beer consumed in Bavaria than other countries, so it is not specious that they have the restriction.  

d) The court said that Bavaria could not exclude the beer, since it was not the least restrictive measure.  The court said that Germany could obtain the same health result by requiring the beer to be labeled.  

5. Reformulated Gasoline (1996)
a) Background

(1) Case was initiated by Brasil and Venezuela against US b/c of the 1990 CAA.

(2) CAA ensured that level of air pollution caused by gas combustion did not exceed 1990 levels and that pollutants be reduced in major population areas.

(3) To implement CAA, US EPA enacted Gasoline Rule – employed either individual (established by entity itself) or statutory (established by EPA and intended to reflect average 1990 gas quality) baselines, depending on the nature of the entity.  

(4) Domestic refiners were allowed to establish an individual baseline set by EPA, while foreign refiners were not.  

(5) Statutory baseline was allegedly stricter than individual.

b) Panel Reasoning

(1) Article III:4 like products

(a) Chemically-identical imported and domestic gasoline by definition have exact same physical characteristics as well as end-uses, and are perfectly substitutable.

(b) Are like products.

(2) Article III:4 less favorably

(a) Under baseline rules imported gas was prevented from enjoying same favorable sales conditions as were afforded domestic gas.

(b) Because of producer-specific individual baseline, imported gas was treated “less favorably” than domestic gas.

(c) Article III:4 deals not with the producer, but with the product – the fact that some domestic producers were treated less favorably didn’t matter.

(3) Article XX(b):  “necessary to protect human, animal, or plant life or health”

(a) US failed to meet necessary test embedded in XX(b) which requires proof that measure in dispute is “least-trade-restrictive” alternative.  

(b) Other alternatives, including single statutory baseline applying to all entities, could have been adopted.

(4) XX(g):  “relating to exhaustible natural resource”

(a) Interpreted both relating to and in conjunction with as “primarily aimed at” from 1987 Herring and Salmon panel.

(b) No direct connection between less favorable treatment of imported gas and US objective of improving air quality in the US.

(c) US baseline establishment methods that afford less favorable treatment were not primarily aimed at conservation of natural resources.

(d) Panel did not get to chapeau in their interpretation.  

c) US appeal

(1) US appealed only in terms of XX(g) and chapeau of XX.  Panel erred in law by ruling that baseline establishment measures do not constitute measure relating to conservation of clean air and by not examining chapeau.

d) AB Reasoning

(1) XX(b) – necessary to protect plant or animal life

(a) Applied the “least trade restrictive” necessary test

(2) XX(g) – relating to conservation of exhaustible natural resources
(a) Panel had erred in basing conclusion on III:4 less favorable treatment as opposed to measures at issue (baseline establishment rules)

(b) Criticized panel for applying necessary test to XX(g) – disregarded text of XX (relating to instead of necessary).  This was a fundamental error in treaty interpretation (Vienna Convention).

(c) Measure at issue was appropriately regarded as primarily aimed at and consequent relating to for purposes of XX(g).  Baseline rules were designed to permit scrutiny and monitoring of level of compliance by refiners with non-degredation requirements.  

(d) Panel used “primarily aimed at” test as enunciated in Herring and Salmon.  Phrase primarily aimed at was not treaty language and was not designed as simple litmust test for inclusion or exclusion from XX(g)

(i) Called into question precedential value of Herring and Salmon.  

(3) XX(g) – if such measures are made effective in conjunction with restriction on domestic production or consumption

(a) Panel didn’t get here since they thought US measures failed first step.

(b) Focusing on ordinary meanings of “made effective “ and “in conjunction with” AB defined these terms as “operative” (in force) and “together with” (jointly).  AB interpreted second clause of (g) as requirement on even-handedness in imposition of restriction, in name of conservation, upon production of exhaustible natural resources. 

(c) Since measure affected both domestic and imported gas, it was made effective in conjunction with restrictions on domestic production.

(4) Chapeau – “subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade.”

(a) Chapeau address manner in which measure is applied, rather than measure itself.  So chapeau is used for prevention of abuse of exceptions in XX.

(i) Disguised restriction is broadest term which is inclusive of other two.  Might be interpreted as restriction taken under the guise of a measure formally within terms of exceptions in XX.

(b) US had more than one alternative course of action – could have imposed statutory baselines without differentiation between domestic and foreign producers.  AB rejected US argument about administrative difficulties  - should have explored cooperative arrangements with foreign refiners and their gov’ts.

(c) Failure to explore alternative means and disregard of costs imposed on foreign refiners constituted unjustifiable discrimination and a disguised restriction on international trade.

e) Critique

(1) Judicial Economy – failure to apply TBT and rule on specific issues of law
(a) If measure is inconsistent with one measure of GATT, the panel or AB stops there.  Old GATT was more aimed at settling dispute than in developing or clarifying legal rights and obligations.

(b) But legal landscape has changed – there are now side agreements like TBT and SPS.  According to GATT 1994, in event of conflict between GATT and side agreement, side agreement will prevail (more specific agreement)

(c) AB should rule on issues even when disputing parties silent on specific issues of law. 

(2) Relating to v. necessary – undervalued textual meaning in favor of overall object and purpose

(a) AB failed to delve into ordinary meaning and instead resorted to interpretive sources of context and purpose.  Cause problems in light of referential nature of context and purpose and object vis-à-vis ordinary meaning.  
(b) Should have clarified that b/c ordinary meaning of relating to was ambiguous or likely to product multiple interpretations, the next step of progressing to context and purpose was needed.

(3) Chapeau

(a) Used as a kind of good faith test of claims.  Clear from chapeau that requirements in chapeau is independent from those in (a)-(g) of XX.  But AB used legal analysis more suitable to paragraphs.  AB noted that US had more than one alternative available  to it.  
(b) But this test is the core of the “necessary” test reserved for analysis of paras. (a),(b), and (d) of XX. 
(i) AB replaced its interpretation of arbitrary, unjustifiable and disguised with interpretation of necessary.  Confusion could lead to dilution of distinction between necessary and relating to, b/c even if measure falls in relating to category, then it would inevitably encounter the necessary test in chapeau.  
(ii) But if necessary test were part of chapeau, then other paragraphs would be useless.   

(4) Espousing transgovernmental regulatory cooperation

(a) Countries are encountering many situations in which free trade principles and regulatory goals clash.  This might result in unilateralism imposing high standards or regulatory competition resulting in weaker standards.  Inter-governmental regulatory cooperation could solve the dilemma and the AB promoted this.  Looks to the future in this respect.   

(5) In original ruling, panel declined to rule on whether US had violated III:1, reflecting reluctance of trade panels to impute male fides on the part of offending country.  

6. Asbestos – fill in 
7. Korea Beef - Draws a distinction not about the measure, but instead about the enforcement of the measure.

a) Background

(1) Dual retail system – in small stores, imported and domestic beef cannot be sold together.  In large stores, imported and domestic beef can be sold together, but in separate locations.  Both have to be labeled.  
(2) The system was put in place b/c there was a huge incentive to cheat – if Korean beef sells at a prime price and that imported beef is very similar, then it would be too difficult to enforce.   
(3) It is easier to enforce with the dual retail system, since the split is done at the distributor level, rather than at the retail level.  There are far fewer retailers than distributors, so enforcement could be done at a higher level – fewer places to check.  

b) Evaluation of consistency with III:4 
(1) Korea makes the argument that the retail regimes are separate but equal

(2) The panel says that the different treatment based exclusively on origin is incompatible with Article III:4.

(3) The Appellate body says that treatment can be different, even if regulation is based on origin.  The key criteria is “no less favorable” according to conditions of competition to determine if it is incompatible.  Different treatment per se doesn’t violate III:4. 

(4) Panel’s reasoning, Appellate body objects to #a, #e, #f
(a) The dual retail system limits possibility for consumers to compare imported and domestic products.  This is primarily concerned with price.  

(b) The only way retailers can sell imported beef is to substitute domestic beef on the shelves – disadvantage is more serious when market share of imports is less.   If a store previously sold 80% domestic and 20% imported, then when the dual system goes into place, the owner will always choose the product that sold 80% if they have to choose between the two.  This effectively shuts out the product that had less of a market advantage before the ban.    

(c) Limits market potential for imported beef.  Disadvantage b/c vast majority of stores will not stock imported, so consumers won’t have choice to buy imported.  Even if there are new outlets selling imported beef, it will still limit potential b/c consumers may not have an imported beef outlet near them.  Competition would still be distorted for people who buy food on a daily basis will not go on long shopping expeditions.  People will go on buying in their traditional store rather than a new store, so there is a barrier not only shifting to buying imported beef, but also shifting to buying from a new store.  

(d) Imposes more costs on imported, since new stores for imports have to be established.  

(e) Encourages perception that domestic and imported beef is different – there isn’t a huge difference in the products – no objective difference.  Why would the gov’t require to sell them differently if there was a difference between them?  There wouldn’t be a problem with deceptive marketing if they were truly different, since the consumer could tell.  

(f) Facilitates maintenance of price differential.

(5) Appellate body’s reasoning

(a) Reduction of access to the market is a result of the regulation – the private choice element does not relieve the regulation of responsibility for the reduction of access

(b) Not having the ability to visually compare the two products does not necessarily reduce opportunity for imported product to “directly compete” or be on an “equal footing” with the domestic.  Circumstances like limitation of “side-by-side” comparison and “encouragement” of consumer perceptions of “differences” may be simply incidental effects of the dual retail system.  

c) Appellate body evaluation under XX (d) – necessity of regulations that are not inconsistent under WTO
(1) Can take into relative importance of measure and level of enforcement desired when determining necessity.  The greater the contribution to the realization of the end pursued, the more a measure might be considered “necessary.”  

(a) The more vital or important those common interests or values are, the easier it would be to accept as “necessary” a measure designed as an enforcement instrument.  So if the interest was protecting life, then they body would accept a measure that really interfered with trade.  

(b) This is the first time that the body is passing judgment on a level of risk – judging level of risk under a policy.  

(c) But this is looking at the measure to ensure compliance rather than the measure itself.  Enforcement of the goal – the means – rather than the end.  The end – to reduce deceptive trade practices – is not questioned by the WTO.  So this is still within the standard goal of addressing the least restrictive means.  

(d) But renders meaningless the statement that the country can still set the level of risk that the country desires, b/c if the body determines that the vitality of the interest enforced is not high, then they are effectively determining for the state that, for interest, a zero risk tolerance would be unacceptable using means that impact trade.

(i) This requires Korea to spend a lot more money if they still want to achieve the risk tolerance as before with the dual retail system.  

(ii) Least restrictive measure in this case requires lots more money.  How do you measure least restrictive measure – is there some kind of reasonable limit on this?  The other alternative is to enforce it in a way that is less effective.  

(iii) Body says that dual retail system is only an instrument to reduce violations, so it could be that other WTO-consistent measures could be used.  

(e) Could the appellate body justify their examination of level of risk by the fact that Korea was ok with a much higher level of fraud in other products – seafood, vegetables, etc.?  That just targeting beef seems like it doesn’t ring true – seems more protectionist.  

(i) The appellate body didn’t want to for PR reasons – countries don’t like to be called liars.

(ii) Another problem with this Inconsistency argument – The gov’t can’t do everything so it has to choose where to impose stricter standards.  This is a choice that the gov’t made – that this market was prone more than others to fraud.  

(2) The extent to which compliance with the regulation restricts international trade.  A measure with a slight impact upon imported products might easily be considered “necessary” more so than a measure with intense or broad restrictive effects.  

(a) Evaluation of whether member could be “reasonably expected to employ”  

(i) Establishes balancing test to determine consistency under chapeau

(a) Balance Contribution of compliance and interests protected against the impact on trade.  

(b) Least restrictive measure evaluation

(i) You get to decide the level of risk

(ii) You get to choose the measure that attains that level of risk

(iii) If the Plaintiff can find an alternative measure that has less of an impact on trade, but which achieves the same policy objective – the same risk level – then you have to choose the alternative measure unless you can come up with some justification.

(a) E.g. if rabies test takes 4 months instead of 6 months quarantine.  

(b) Can just informing the consumer serve the same purpose?  Is this always a less restrictive measure that will achieve the same level of risk?  

(i) But what about if the consumer makes a bad decision?  

(ii) What if they don’t read labels?  This difference is measurable, along with people who are illiterate.    

(iii) Effectiveness of label – more information, less info processed by people.  

(c) Doesn’t forcing the gov’t to adopt less restrictive measures, which may impose greater regulatory costs, impose on a gov’ts fiscal autonomy?  

d) Conclusion on assessing level of risk

(1) Labeling is never going to achieve zero tolerance for a risk, so it will never be an equivalent less restrictive measure...reporting and enforcement will be difficult to get to the same level.  But then labeling and reporting and inspection would never be acceptable, since it will never achieve the same level of risk.  
(2) So this would really cut down on trade if all zero risk tolerance or low risk tolerance measures were allowed.  
(3) So perhaps the appellate body came up with the balancing test out of need – looking to the vitality of the interests protected by the regulation to determine whether labeling or other more than zero risk tolerance methods are acceptable.  
(4) So the body is indicating that they will look more sharply at zero tolerance risk setting for non-life-threatening harms than for harms that are life-threatening.  This does in fact mean that the WTO is setting the limits for the tolerance to risk that a society will take...
VIII. Unit IX:  Technical Barriers to Trade
A. Legal Text


Article 1

General Provisions
1.1
General terms for standardization and procedures for assessment of conformity shall normally have the meaning given to them by definitions adopted within the United Nations system and by international standardizing bodies taking into account their context and in the light of the object and purpose of this Agreement. 

1.2
However, for the purposes of this Agreement the meaning of the terms given in Annex 1 applies.

1.3
All products, including industrial and agricultural products, shall be subject to the provisions of this Agreement.

1.4
Purchasing specifications prepared by governmental bodies for production or consumption requirements of governmental bodies are not subject to the provisions of this Agreement but are addressed in the Agreement on Government Procurement, according to its coverage. 

1.5
The provisions of this Agreement do not apply to sanitary and phytosanitary measures as defined in Annex A of the Agreement on the Application of Sanitary and Phytosanitary Measures.

1.6
All references in this Agreement to technical regulations, standards and conformity assessment procedures shall be construed to include any amendments thereto and any additions to the rules or the product coverage thereof, except amendments and additions of an insignificant nature.


TECHNICAL REGULATIONS AND STANDARDS


Article 2

Preparation, Adoption and Application of Technical Regulations 


by Central Government Bodies

With respect to their central government bodies: 

2.1
Members shall ensure that in respect of technical regulations, products imported from the territory of any Member shall be accorded treatment no less favourable than that accorded to like products of national origin and to like products originating in any other country.

2.2
Members shall ensure that technical regulations are not prepared, adopted or applied with a view to or with the effect of creating unnecessary obstacles to international trade.  For this purpose, technical regulations shall not be more trade-restrictive than necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment would create.  Such legitimate objectives are, inter alia:  national security requirements;  the prevention of deceptive practices;  protection of human health or safety, animal or plant life or health, or the environment.  In assessing such risks, relevant elements of consideration are, inter alia:  available scientific and technical information, related processing technology or intended end-uses of products.

2.3
Technical regulations shall not be maintained if the circumstances or objectives giving rise to their adoption no longer exist or if the changed circumstances or objectives can be addressed in a less trade-restrictive manner.

2.4
Where technical regulations are required and relevant international standards exist or their completion is imminent, Members shall use them, or the relevant parts of them, as a basis for their technical regulations except when such international standards or relevant parts would be an ineffective or inappropriate means for the fulfilment of the legitimate objectives pursued, for instance because of fundamental climatic or geographical factors or fundamental technological problems.

2.5
A Member preparing, adopting or applying a technical regulation which may have a significant effect on trade of other Members shall, upon the request of another Member, explain the justification for that technical regulation in terms of the provisions of paragraphs 2 to 4.  Whenever a technical regulation is prepared, adopted or applied for one of the legitimate objectives explicitly mentioned in paragraph 2, and is in accordance with relevant international standards, it shall be rebuttably presumed not to create an unnecessary obstacle to international trade.

2.6
With a view to harmonizing technical regulations on as wide a basis as possible, Members shall play a full part, within the limits of their resources, in the preparation by appropriate international standardizing bodies of international standards for products for which they either have adopted, or expect to adopt, technical regulations. 

2.7
Members shall give positive consideration to accepting as equivalent technical regulations of other Members, even if these regulations differ from their own, provided they are satisfied that these regulations adequately fulfil the objectives of their own regulations.

2.8
Wherever appropriate, Members shall specify technical regulations based on product requirements in terms of performance rather than design or descriptive characteristics.

2.9
Whenever a relevant international standard does not exist or the technical content of a proposed technical regulation is not in accordance with the technical content of relevant international standards, and if the technical regulation may have a significant effect on trade of other Members, Members shall:


2.9.1
publish a notice in a publication at an early appropriate stage, in such a manner as to enable interested parties in other Members to become acquainted with it, that they propose to introduce a particular technical regulation; 


2.9.2
notify other Members through the Secretariat of the products to be covered by the proposed technical regulation, together with a brief indication of its objective and rationale.  Such notifications shall take place at an early appropriate stage, when amendments can still be introduced and comments taken into account; 


2.9.3
upon request, provide to other Members particulars or copies of the proposed technical regulation and, whenever possible, identify the parts which in substance deviate from relevant international standards;


2.9.4
without discrimination, allow reasonable time for other Members to make comments in writing, discuss these comments upon request, and take these written comments and the results of these discussions into account. 

Article 4

Preparation, Adoption and Application

of Standards
4.1
Members shall ensure that their central government standardizing bodies accept and comply with the Code of Good Practice for the Preparation, Adoption and Application of Standards in Annex 3 to this Agreement (referred to in this Agreement as the "Code of Good Practice").  They shall take such reasonable measures as may be available to them to ensure that local government and non-governmental standardizing bodies within their territories, as well as regional standardizing bodies of which they or one or more bodies within their territories are members, accept and comply with this Code of Good Practice.  In addition, Members shall not take measures which have the effect of, directly or indirectly, requiring or encouraging such standardizing bodies to act in a manner inconsistent with the Code of Good Practice.  The obligations of Members with respect to compliance of standardizing bodies with the provisions of the Code of Good Practice shall apply irrespective of whether or not a standardizing body has accepted the Code of Good Practice.

4.2
Standardizing bodies that have accepted and are complying with the Code of Good Practice shall be acknowledged by the Members as complying with the principles of this Agreement.


CONFORMITY WITH TECHNICAL REGULATIONS AND STANDARDS


Article 5

Procedures for Assessment of Conformity by Central Government Bodies
5.1
Members shall ensure that, in cases where a positive assurance of conformity with technical regulations or standards is required, their central government bodies apply the following provisions to products originating in the territories of other Members:


5.1.1
conformity assessment procedures are prepared, adopted and applied so as to grant access for suppliers of like products originating in the territories of other Members under conditions no less favourable than those accorded to suppliers of like products of national origin or originating in any other country, in a comparable situation; access entails suppliers' right to an assessment of conformity under the rules of the procedure, including, when foreseen by this procedure, the possibility to have conformity assessment activities undertaken at the site of facilities and to receive the mark of the system;


5.1.2
conformity assessment procedures are not prepared, adopted or applied with a view to or with the effect of creating unnecessary obstacles to international trade.  This means, inter alia, that conformity assessment procedures shall not be more strict or be applied more strictly than is necessary to give the importing Member adequate confidence that products conform with the applicable technical regulations or standards, taking account of the risks non-conformity would create.

5.2
When implementing the provisions of paragraph 1, Members shall ensure that:


5.2.1
conformity assessment procedures are undertaken and completed as expeditiously as possible and in a no less favourable order for products originating in the territories of other Members than for like domestic products;


5.2.2
the standard processing period of each conformity assessment procedure is published or that the anticipated processing period is communicated to the applicant upon request;  when receiving an application, the competent body promptly examines the completeness of the documentation and informs the applicant in a precise and complete manner of all deficiencies;  the competent body transmits as soon as possible the results of the assessment in a precise and complete manner to the applicant so that corrective action may be taken if necessary;  even when the application has deficiencies, the competent body proceeds as far as practicable with the conformity assessment if the applicant so requests;  and that, upon request, the applicant is informed of the stage of the procedure, with any delay being explained;


5.2.3
information requirements are limited to what is necessary to assess conformity and determine fees;


5.2.4
the confidentiality of information about products originating in the territories of other Members arising from or supplied in connection with such conformity assessment procedures is respected in the same way as for domestic products and in such a manner that legitimate commercial interests are protected;


5.2.5
any fees imposed for assessing the conformity of products originating in the territories of other Members are equitable in relation to any fees chargeable for assessing the conformity of like products of national origin or originating in any other country, taking into account communication, transportation and other costs arising from differences between location of facilities of the applicant and the conformity assessment body;


5.2.6
the siting of facilities used in conformity assessment procedures and the selection of samples are not such as to cause unnecessary inconvenience to applicants or their agents;


5.2.7
whenever specifications of a product are changed subsequent to the determination of its conformity to the applicable technical regulations or standards, the conformity assessment procedure for the modified product is limited to what is necessary to determine whether adequate confidence exists that the product still meets the technical regulations or standards concerned;


5.2.8
a procedure exists to review complaints concerning the operation of a conformity assessment procedure and to take corrective action when a complaint is justified.

5.3
Nothing in paragraphs 1 and 2 shall prevent Members from carrying out reasonable spot checks within their territories.

5.4
In cases where a positive assurance is required that products conform with technical regulations or standards, and relevant guides or recommendations issued by international standardizing bodies exist or their completion is imminent,  Members shall ensure that central government bodies use them, or the relevant parts of them, as a basis for their conformity assessment procedures, except where, as duly explained upon request, such guides or recommendations or relevant parts are inappropriate for the Members concerned, for, inter alia, such reasons as:  national security requirements;  the prevention of deceptive practices;  protection of human health or safety, animal or plant life or health, or the environment;  fundamental climatic or other geographical factors;  fundamental technological or infrastructural problems.

5.5
With a view to harmonizing conformity assessment procedures on as wide a basis as possible, Members shall play a full part, within the limits of their resources, in the preparation by appropriate international standardizing bodies of guides and recommendations for conformity assessment procedures.

5.6
Whenever a relevant guide or recommendation issued by an international standardizing body does not exist or the technical content of a proposed conformity assessment procedure is not in accordance with relevant guides and recommendations issued by international standardizing bodies, and if the conformity assessment procedure may have a significant effect on trade of other Members, Members shall:


5.6.1
publish a notice in a publication at an early appropriate stage, in such a manner as to enable interested parties in other Members to become acquainted with it, that they propose to introduce a particular conformity assessment procedure;


5.6.2
notify other Members through the Secretariat of the products to be covered by the proposed conformity assessment procedure, together with a brief indication of its objective and rationale.  Such notifications shall take place at an early appropriate stage, when amendments can still be introduced and comments taken into account;


5.6.3
upon request, provide to other Members particulars or copies of the proposed procedure and, whenever possible, identify the parts which in substance deviate from relevant guides or recommendations issued by international standardizing bodies;       


5.6.4
without discrimination, allow reasonable time for other Members to make comments in writing, discuss these comments upon request, and take these written comments and the results of these discussions into account.

5.7
Subject to the provisions in the lead-in to paragraph 6, where urgent problems of safety, health, environmental protection or national security arise or threaten to arise for a Member, that Member may omit such of the steps enumerated in paragraph 6 as it finds necessary, provided that the Member, upon adoption of the procedure, shall:


5.7.1
notify immediately other Members through the Secretariat of the particular procedure and the products covered, with a brief indication of the objective and the rationale of the procedure, including the nature of the urgent problems;


5.7.2
upon request, provide other Members with copies of the rules of the procedure;


5.7.3
without discrimination, allow other Members to present their comments in writing, discuss these comments upon request, and take these written comments and the results of these discussions into account.

5.8
Members shall ensure that all conformity assessment procedures which have been adopted are published promptly or otherwise made available in such a manner as to enable interested parties in other Members to become acquainted with them.

5.9
Except in those urgent circumstances referred to in paragraph 7, Members shall allow a reasonable interval between the publication of requirements concerning conformity assessment procedures and their entry into force in order to allow time for producers in exporting Members, and particularly in developing country Members, to adapt their products or methods of production to the requirements of the importing Member.


Article 6

Recognition of Conformity Assessment by Central Government Bodies

With respect to their central government bodies:

6.1
Without prejudice to the provisions of paragraphs 3 and 4, Members shall ensure, whenever possible, that results of conformity assessment procedures in other Members are accepted, even when those procedures differ from their own, provided they are satisfied that those procedures offer an assurance of conformity with applicable technical regulations or standards equivalent to their own procedures.  It is recognized that prior consultations may be necessary in order to arrive at a mutually satisfactory understanding regarding, in particular:


6.1.1
adequate and enduring technical competence of the relevant conformity assessment bodies in the exporting Member, so that confidence in the continued reliability of their conformity assessment results can exist;  in this regard, verified compliance, for instance through accreditation, with relevant guides or recommendations issued by international standardizing bodies shall be taken into account as an indication of adequate technical competence;


6.1.2
limitation of the acceptance of conformity assessment results to those produced by designated bodies in the exporting Member.

6.2
Members shall ensure that their conformity assessment procedures permit, as far as practicable, the implementation of the provisions in paragraph 1.

6.3
Members are encouraged, at the request of other Members, to be willing to enter into negotiations for the conclusion of agreements for the mutual recognition of results of each other's conformity assessment procedures.  Members may require that such agreements fulfil the criteria of paragraph 1 and give mutual satisfaction regarding their potential for facilitating trade in the products concerned.

6.4 Members are encouraged to permit participation of conformity assessment bodies located in the territories of other Members in their conformity assessment procedures under conditions no less favourable than those accorded to bodies located within their territory or the territory of any other country.

Article 9

International and Regional Systems
9.1
Where a positive assurance of conformity with a technical regulation or standard is required, Members shall, wherever practicable, formulate and adopt international systems for conformity assessment and become members thereof or participate therein.

9.2
Members shall take such reasonable measures as may be available to them to ensure that international and regional systems for conformity assessment in which relevant bodies within their territories are members or participants comply with the provisions of Articles 5 and 6.  In addition, Members shall not take any measures which have the effect of, directly or indirectly, requiring or encouraging such systems to act in a manner inconsistent with any of the provisions of Articles 5 and 6.

9.3
Members shall ensure that their central government bodies rely on international or regional conformity assessment systems only to the extent that these systems comply with the provisions of Articles 5 and 6, as applicable.

INSTITUTIONS, CONSULTATION AND DISPUTE SETTLEMENT


Article 13

The Committee on Technical Barriers to Trade
13.1
A Committee on Technical Barriers to Trade is hereby established, and shall be composed of representatives from each of the Members.  The Committee shall elect its own Chairman and shall meet as necessary, but no less than once a year, for the purpose of affording Members the opportunity of consulting on any matters relating to the operation of this Agreement or the furtherance of its objectives, and shall carry out such responsibilities as assigned to it under this Agreement or by the Members.

13.2
The Committee shall establish working parties or other bodies as may be appropriate, which shall carry out such responsibilities as may be assigned to them by the Committee in accordance with the relevant provisions of this Agreement.

13.3
It is understood that unnecessary duplication should be avoided between the work under this Agreement and that of governments in other technical bodies.  The Committee shall examine this problem with a view to minimizing such duplication.


Article 14 


Consultation and Dispute Settlement
14.1
Consultations and the settlement of disputes with respect to any matter affecting the operation of this Agreement shall take place under the auspices of the Dispute Settlement Body and shall follow, mutatis mutandis, the provisions of Articles XXII and XXIII of GATT 1994, as elaborated and applied by the Dispute Settlement Understanding. 

14.2
At the request of a party to a dispute, or at its own initiative, a panel may establish a technical expert group to assist in questions of a technical nature, requiring detailed consideration by experts.

14.3
 Technical expert groups shall be governed by the procedures of Annex 2.

14.4
The dispute settlement provisions set out above can be invoked in cases where a Member considers that another Member has not achieved satisfactory results under Articles 3, 4, 7, 8 and 9 and its trade interests are significantly affected.  In this respect, such results shall be equivalent to those as if the body in question were a Member.


ANNEX 1


TERMS AND THEIR DEFINITIONS FOR THE


PURPOSE OF THIS AGREEMENT


The terms presented in the sixth edition of the ISO/IEC Guide 2:  1991, General Terms and Their Definitions Concerning Standardization and Related Activities, shall, when used in this Agreement, have the same meaning as given in the definitions in the said Guide taking into account that services are excluded from the coverage of this Agreement.


For the purpose of this Agreement, however, the following definitions shall apply:

1.
Technical regulation

Document which lays down product characteristics or their related processes and production methods, including the applicable administrative provisions, with which compliance is mandatory.  It may also include or deal exclusively with terminology, symbols, packaging, marking or labelling requirements as they apply to a product, process or production method.


Explanatory note

The definition in ISO/IEC Guide 2 is not self-contained, but based on the so-called "building block" system.

2.
Standard

Document approved by a recognized body, that provides, for common and repeated use, rules, guidelines or characteristics for products or related processes and production methods, with which compliance is not mandatory.  It may also include or deal exclusively with terminology, symbols, packaging, marking or labelling requirements as they apply to a product, process or production method.


Explanatory note

The terms as defined in ISO/IEC Guide 2 cover products, processes and services.  This Agreement deals only with technical regulations, standards and conformity assessment procedures related to products or processes and production methods.  Standards as defined by ISO/IEC Guide 2 may be mandatory or voluntary.  For the purpose of this Agreement standards are defined as voluntary and technical regulations as mandatory documents.  Standards prepared by the international standardization community are based on consensus. This Agreement covers also documents that are not based on consensus.

3.
Conformity assessment procedures

Any procedure used, directly or indirectly, to determine that relevant requirements in technical regulations or standards are fulfilled.


Explanatory note

Conformity assessment procedures include, inter alia, procedures for sampling, testing and inspection;  evaluation, verification and assurance of conformity;  registration, accreditation and approval as well as their combinations.

4.
International body or system

Body or system whose membership is open to the relevant bodies of at least all Members.

B. Introduction

1. Background

a) There has been a shift in focus of trade policy from barriers at border to those within the borders b/c of steady growth of health, safety, consumer protection, and environmental regulations over past 30 yrs.

b) Problems

(1) Pro-regulatory interests say that lax health and safety regulation in countries of origin constitute an implicit and unfair subsidy to foreign producers which should be neutralized by countervailing duties or insistence on foreign countries adopting our trade regime.

(a) But couldn’t the differing standards be said the be that country’s comparative advantage?

(b) Comparative advantage is both exogenously and endogenously created, shaped by gov’t policies.  Exploiting differences in gov’t policies is not less legitimate than differences in natural resources.

(2) Race to the bottom

(a) Lax standards in other countries will lead to relaxation of standards domestically in order to remain competitive.

c) GATT measures that bear on TBT-related measures

(1) Article III:4 requirement of national treatment for like products

(2) Article XI QRs (regulatory measures that ban products at border when domestic products not banned or don’t exist)

(a) Ad Article III states that measures in paragraph 1 which apply to both, but apply to imported products at borders are still internal measures.

(3) Article XX exceptions

d) Tokyo Round

(1) In response to criticism that GATT was inadequate to deal with trade distortions from national regs, TBT was adopted in 1979 at Tokyo round, but ratified by only 39 countries.  

(2) Shifted the onus of justifying any standard different from the internationally established benchmark to the contracting party.

(3) Obligation was to specify standards in terms of the ‘performance rather than design or descriptive characteristics’

(a) Sought to avoid creation of artificial distinctions based on intricacies of product design rather than actual effect.

(b) Like the product/process argument for III vs. XI

(4) Encouraged mutual recognition and testing conditions no less favorable.

(5) But no criteria set up to decide dividing line between necessary and unnecessary obstacles to trade.

(a) Does not address exactly what is a trade-restricting standard

(b) Complaining party has large burden of proving deliberate protectionist intent, or demonstrating that measure is not necessary.  

e) Uruguay Round

(1) Broke the standards into two agreements – TBT and SPS

(2) All parties were made to adhere to standards

2. Problems identified by trade economists for National Research Council

a) Standards that differ from international norms are employed as a means to protect domestic producers

b) Restrictive standards are written to match the design features of domestic products, rather than essential performance criteria

c) Remains unequal access to testing and certification systems between domestic producers and exporters in most nations

d) There continues to be a failure to accept test results and certifications performed by competent foreign organizations in multiple markets

e) There is a significant lack of transparency in the systems for developing technical regulations and assessing conformity in most countries

3. TBT is not about discrimination
a) Asbestos ruling said that it was not covered by TBT b/c it was a complete prohibition, but the appellate body corrected that ruling.  

b) Weiler believes that increasingly more and more cases will be brought under TBT than Article 3.  The issues are not as important as other issues, but the triviality is what makes it important.

c) It’s not about discrimination, there are elements of discrimination – proportionality, but you can still fail on a regulation that is not protectionist.  

d) With sardines, it is not blatantly discriminatory since there are sardines in the EU which are not pilchardus.  But if you implant in the minds of the judge that it’s protectionist, then everything will be interpreted more severely.  

4. Reasons behind TBTs:

a) To make it easier for manufacturers to export – there are large transaction costs for exporters to make sure that their product complies with different regulations in different countries.  

b) Many areas, such as health, safety, and environmental measures, are often cross-cultural and harmonization and streamlining of regulations can significantly decrease costs for manufacturers.  

c) TBT is to force acceptance that regulations are cross-cultural – that there is a redundancy in having multiple systems of regulation. The notion of least restrictive is proceduralized.  

5. TBT Principles

a) Avoidance of unnecessary obstacles to trade 
b) Non-discrimination and national treatment 
c) Harmonization 
d) Equivalence of technical regulations 
e) Mutual recognition of conformity assessment procedures 
f) Transparency 

6. Text of the TBT and Enforcement of Harmonization

a) Article 2.9:  Duty to notify

b) Article 2.7:  Mutual recognition of other countries’ regulations

(1) Equivalence is the logical consequence of the least restrictive measure doctrine.  This seems to be a legal requirement – a logical deduction of least restrictive measure.  

(2) What 2.7 does is that you have to give positive consideration, but you are not obliged to consider it.  

(3) You could say that this is inconsistent with general rule of justification.    Generally, the only exception for this is when the administrative costs are very high – e.g. the rabies vaccination case in the UK.  

(4) This seems to be regressive...

c) Article 2.8:  Write regulations in terms of performance rather than design or description

d) Article 2.11: Prompt publication of regulations

e) Article 6: Mutual recognition of conformity requirements.  Make it easier for state to prove that state’s requirements conform with importing state’s requirements.  

f) Article 2.4:  Members shall use international standards, or the relevant parts of them, as a basis for their technical regulations except when such international standards or relevant parts would be an ineffective or inappropriate means for the fulfillment of the legitimate objectives pursued, for instance because of fundamental climatic or geographical factors or fundamental technological problems.  Legal consequences:

(1) Do national regulation based on international standards.  

(a) Appellate body says that based on means it cannot contradict the international standard.  

(2) If it is based on international standard, then there is a legal presumption created that your measure is ok.

(a) This shifts the burden of proof.

(b) There would then be a high onus of proof on the complainant.  

(c) Gives legal teeth and great incentive to adopt standard.  

g) Article 2.6:  Members are required to participate in the process of setting international standards.  

h) Article 2.1 can be used instead of 3.4 of GATT.  Reiterates commitment to MFN and nat’l treatment.
i) Article 2.2:  Not about discrimination, more about lessening unnecessary obstacles to trade.  
(1) Risks non-fulfillment  would make

(a) What does it mean, taking into account the risks non-fulfillment would make?  
(b) Is it more about assessing what level of risk a standard achieves rather than the actual technical regulations?  
(c) Think about what level of compliance you really intend to achieve.  If the risk of noncompliance is not high (e.g. doesn’t cause death, only small headache or nausea), then possibly labeling could be enough (labeling is never 100% b/c some people can’t read).  

(2) Is this in conflict with 2.7?

(a) Breaks down the wall – eliminates unnecessary obstacles.  A generation of policy makers may take 2.2 into account prior to enacting regulations.   This is more about the change in process rather than a sharp legal tooth.  

(b) There is a sub-community of lawyers who have to defend trade cases and those lawyers may talk more to regulators about if they are sure they want to defend the regulation – do we need this level of regulation?  Is it reasonable? 

(3) List of permissible legislative objectives

(a) Includes list of open-ended permissible legitimate objectives that include protection of human health or safety, animal or plant life or health, or the environment, security of nation.

(4) Relevant elements of consideration

(a) Available scientific and technical information

(b) Relevant processing technology or intend end-uses of products

(i) Significant departure from Tuna-Dolphin where processing/production methods held not to be relevant to product differentiation

7. Standards Setting Bodies

a) ISO

(1) Only limited opportunities for public involvement, since only one organization per country can be represented at the meetings.

(2) Usually business reps, no NGO representation

(3) Developed through a consensus process – each member body has right to be on committee if it has an interest in the process

(4) Developing countries can’t match up to exacting standards, developed countries can

(5) Norms in developing countries are mutilated copy of standards prepared in developed countries and do not project real possibility for implementing them

b) International Electrotechnical Commission

c) Codex

d) Food and Agricultural Organization

e) WHO

C. Cases
1. Asbestos
a) Whether asbestos reg is tech reg in definition

b) Canada

(1) Decree is tech reg b/c it lays down characteristic of a product, a process and a production method, as wel as administrative provisions applicable to a product

(2) Ordinary meaning of word characteristic is that which constitute a recognizable distinctive feature – bans asbestos fibre in manufacturing and processing of materials, products, or devices.  Characteristic of these materials is the absence of asbestos fibres.  

(3) EC’s interpretation is contrary to principle of effectiveness:  then country could simply put measure in the form of a general prohibition to avoid application of TBT>  

c) EC

(1) Not a tech reg b/c latter does not cover general prohibitions on use of product for reasons to do with protection of human health – this comes under GATT.

(2) Fundamental objective of TBT is to monitor adoption and application of standards and tech regs that relate to detailed characteristics of products or their methods of production not to resolve mkt access problems.  
(3) Any other approach would nullfy effect of provisions of GATT like Articles I& III which apply to general prohibitions.  

(4) TBT Agreement must be aconsidered as specific application of GATT to tech regs, whereas decree prohibits asbestos fibres at all stages, but doesn’t specify characteristics or production processes for asbestos fibres.  

d) Panel

(1) Product

(a) Technical reg relates to characteristics of product or its processes or production methods.  Emphasis on product...Must be specific purpose for use of word product.  

(b) Use or product was to create link between technical characteristics and one or more given products.  

(c) If characteristics do not refer to an identifiable product, doc doesn’t meet criteria in TBT...so it doesn’t apply to general characteristics shared by several unspec. Products

(2) Characteristics:  

(a) Must be link between characteristics of product and product itself.  Measure must not only relate to one or more given products, but its purpose must be to define characteristics – criteria or elements which product(s) concerned must satisfy in order to be introduced into territory of member.  

(3) Product + characteristics

(a) By adding word product before characteristics, authors of Annex 1.1 wished to specify circumstances in which TBT applied – if it desired to exclude certain raw materials as such, it is not necessary to specify products in which they can be incorporated.  

(b) On other hand, if characteristics of given rpdocut are identified – even those which mean that import isn’t allowed – at same time characteristics of products which can be introduced into territory of country applying measure.  

(4) Object and purpose:  

(a) if members had wanted TBT to apply to general bans, they would have mentioned it.  

(5) Context: 

(a) TBT located within broader context of Annex 1A to WTO.

(6) Ruling(ban on asbestos is not tech reg.  

(7) Estoppel b/c EC notified TBT board of decree

(a) No reliance on part of Canada created b/c Canada couldn’t have legit. Relied on notification b/c notifications made for transparency reasons and don’t give any legal effect.  

(8) Whether transitional exceptions to decree constitute tech regs

(a) Transitional nature doesn’t put them outside reach of TBT

(b) Marketing criteria relate to characteristics of products

(c) (TBT applies to this part, but not to ban

2. Peruvian Sardines case – what is the meaning of “as a basis for” and “based on” in the meaning of Article 2.4 of TBT?
a) Issue

(1) Whether standard was a relevant international standard

b) EC arguments:

(1) Only standards adopted by consensus are relevant international standards.  

(a) Codex was not adopted by consensus, therefore it is not an international standard.   

(b) So it seems to be a contradiction in terms what the Appellate body is saying.  

(2) The coverage of the standard adopted was different than what was adopted by the EC.  The EC covered only preserved sardines – pilchardus.  The Codex standard cover pilchardus as well as sagax and other types of sardines.  

c) Appellate body:

(1) The agreement covers standards not adopted by consensus

(a) In Annex 1.2, Section 2 Standard explanatory note says that “Agreement covers also documents that are not based on consensus.”  

(2) Codex speciailly references pilchardus and the other sardines, so it is relevant.  Codex also covers other fish that the EC indirectly affects, so the EC regulation touches the other fish, so it is relevant.  

d) Evaluation of the appellate body decision

(1) But what kind of harmonization are we getting if we have a standard that is not adopted by consensus? 
(2)  Is that the kind of standard that we would want to give a legal presumption to?  
(a) If we want legitimacy, then we should go with consensus oriented bodies.  
(b) There are many standards bodies, and there is no information about who the special interests are, who prepared the standard, how many people are using it, etc.  
(3) This is a fetish of textualism running amok – do you really want to give such legal teeth to a standard without knowing the contextual issues which inform this body of law?  
(a) Are you really just going so much with the text without examining where the standard came from?  
(4) Should we first ask what the purpose is and then interpret it in the light of that purpose?  
(a) Can you decide such an issue so detached from the context of the standard at issue?  
(b) There is more to judicial decision making than hermeneutics – applying correct rules of interpretation to get the correct answer.  There should be a dialogue within the interpretive community – legislative bodies.  

e) Whether Codex was used “as a basis for” EC Regulation under Article 2.4
(1) EC argument

(a) Common name of species in phrase in 6.1.1(ii) is intended as self-standing option for “naming”, so that they can choose X sardines or the “naming” scheme.  This is better represented in the English version.  So b/c they can still choose one of the options given in the standard, then it means that it was still based on.

(b) Based on means rational relationship between the international standard and the technical regulation.

(2) Panel Argument

(a) The French version has the “X designates a”  and gives one of four choices for what X could be.  
(b) Does not have the “naming” scheme as a separate option without the “sardines” in the name.  
(c) Can name them by reference to the sardines, geographical area, species of sardines or common name.  

(i) Panel says that it couldn’t be based on the standard if it doesn’t give any of the four options – doesn’t allow Peru to put sardines in their name at all.  

(d) Based on means built on or founded on.

(i) It cannot be contradictory.  The EC interpretation specifically does not allow Peru to put sardines in the name, even though the Codex standards do.

(ii) Based on does not mean conformed with, but the examination must be broad enough to address all relevant parts of international standard.  

(3) What did they want to achieve when they said based on?  This should not be resolved by a referenced to the OED.  A dictionary is a de-contextualized wordlist – it doesn’t have any richer context b/c it has to apply to all situations.  A definition more informed by the context – does based on go deeper than this.   No talk about substantive or procedural requirements for based on.  

(a) Procedural:  
(i) Based on can’t be a procedural requirement, since in some cases all legislation adopted by parliament has to come from the gov’t.  
(ii) Or in the US, it comes from a committee.  It doesn’t tell the legislators how much they can change the regulation from the international standard – it doesn’t require them to knowingly deviate from international standards.  
(iii) This is a procedural requirement – they could say that there is a procedural requirement to start with the international standard, but still leave them the liberty to change it if they need to.  So this looks at legislative intent and the drafting process to see how much it was taken into account.  

(b) Substantive:  
(i) The alternative approach is to say that it is substantive conformity – mean something more than “influenced by”, but less than “conformed with”, and never “contradictory.”  
(ii) Based on the substantive approach, the legislature may never have taken into account the international standard, but the outcome is that substantively it is the same.  

(c) Weiler’s suggestion:  A combination of both approaches.  
(i) One approach says that based on is a material requirement, so it has to be a little less than conformed on, but a little bit more than influenced by, b/c based on suggests a little bit more than influenced by.  But where it lies in the middle is unclear – but it certainly cannot contradict.   
(ii) Procedurally, if there was a relevant international standard, you start from that standard – the starting point.  
(iii) The substantive approach would then evaluate how much it conformed with the international standard.  There is a strong case to say that there is no procedural requirement.  

f) Evaluation of panel

(1) Could still make a case under 3.4 that Peru is being disfavored by having to even call it Peru sardines.  
(2) But since this is a TBT, EC would presumptively be in compliance if EC had used the international standard.  
(3) The designation of the product can have a large impact on its competitiveness in the marketplace.  

g) Whether TBT applies retroactively to past regulations.

(1) Peru – have to bring all regulations into conformity with international standards.

(2) EU – if it already exists, how can it be “based on” an international standard.  Too much of a forcing mechanism.  

h) Appellate body

(1) Procedural Approach for “based on”

(a) Looks at each issue as if it’s a discrete issue, but this ignores the connections between the different issues.  
(b) The TBT is a paradigm shifter in trade law – from a requirement of discrimination to a requirement of rationality.  
(c) If you don’t adopt a temporal requirement, you can’t easily adopt a procedural approach.  So the issues are linked.  
(d) 2.4 suggests that procedurally countries should consider the international standards when adopting regulations.  But if all you had to do was to do the procedural consideration, why would their be an exception for cases where the standard is ineffective or inappropriate if there was not a substantive evaluation as well?  

(2) On the issue of whether consensus or non-consensus international standards have same legal consequence

(a) If the language gives rise to two plausible readings,  then you have to resort to deeper interpretation – reading in light of object and purpose and then choose the one that is more in line with its object and purpose.  
(b) Should this legitimately be decided by consulting the OED?  Textualism in this case doesn’t lend more legitimacy to the decision – start with the text, but don’t end with it.  

(3) Question of Ineffectiveness or Inappropriateness of Codex Stan 94 and burden of proof

(a) Panel

(i) Burden of proof rests with EC to show ineffectiveness or inappropriateness of standard, the same way as XX and III – a prohibition and a justification.  
(ii) If you depart from it, it is enough for the claiming state to say that you departed from it – the burden of proof rests with D after P proves departure to prove why the standard isn’t effective or appropriate.  Panel doesn’t apply ruling in Hormones.  

(b) Appellate Body

(i) Ineffectiveness is means not accomplishing legitimate objective pursued.  Inappropriate means not suitable for fulfillment of objective.  
(ii) Appellate body says that Hormones ruling on burden of proof is relevant, and that Ps have to show why standard is appropriate and effective – then the D burden is triggered.  
(iii) But this is a problem with information – how will P know of D’s objectives and whether the standard is appropriate and effective.  
(iv) Usually burdens are shifted to force information sharing, so what incentive will D have to give P information about their objectives in the regulation.  The only way to justify the appellate body’s decision is by looking at the weight of the burden on P – perhaps they only require a very small amount of proof, or more of a production burden.  

i) How does Peru prove effectiveness and appropriateness of the regulation?

(1) Panel

(a) Has not been established that consumers in most member States of the EC have always associated the common name ‘sardines’ exclusively with sardine pilchardus.

(2) AB 

(a) Reasoning:  

(i) This seems to put the burden of proof on the EC in saying that they haven’t proved this about EC consumers.  

(ii) So they are effectively adopting the reasoning of the panel (putting burden of proof on D), but not saying it.  

(b) Merits:  

(i) Has Peru really proved that standard is effective and appropriate?  But what about the consumers in some member states that do associate sardines always pilchardus?  

(ii) Does the regulation only have to benefit a majority of the population?  Or could it be passed only to benefit a small portion – those ones where the international standard is not effective or appropriate. 

(iii) This says that had it been established that most member states consumers would be confused, but how can the appellate body dictate to the EC how many states have to have confusion to justify the regulation.  

(c) Would still have a distinction between two species – very purpose of labeling regulations in Codex was to ensure market transparency.  

3. EC Wine – fill in
IX. SPS

1. Overview
a) Standards Setting Bodies

(1) Codex Alimentarius

(a) In EU Beef Hormones case, Codex standards were key to ruling against EU, despite the fact that standards were adopted by vote of 33-29 with 7 abstentions – no ringing endorsement for hormone meat.  

(2) International Office of Epizootics

(3) International Plant Protection Convention – int’l and regional organizations

b) What is the purpose for the SPS?

(1) Harmonization of requirements to protect human, animal, and plant life to reduce barriers and impact on trade.  

c) Why it’s separate from TBT?

(1) More sensitive topic than TBT topics – protection of human life.

(2) Discipline of trying to using international standards is stronger under the SPS.  

(3) There has to be a scientific basis for the measure under SPS, while under TBT as long as you have legitimate objectives you can use the exception.  

d) Key issues:

(1) Article 2:  Based on scientific evidence 

(2) Article 5:  Measures are result of risk assessment – how does appellate body define risk assessment and what is required.

(3) Article 3:  Presumption of compliance if based on international standards

(4) Article 4:  Equivalence

2. Article 4:  Equivalence

a) Overview

(1) Members shall accept the sanitary or phytosanitary measures of other Members as equivalent as long as it achieves the same requirement of safety.  

(2) Members shall, upon request, enter into consultations with the aim of achieving bilateral and multilateral agreements on recognition of the equivalence of specified sanitary or phytosanitary measures.  

b) Doctrinal points:

(1) Very damaging that in TBT, equivalence is written in as an aspiration rather than a requirement.   But it should be required regardless because of the least restrictive measure requirement.

(2) If it is required as a matter of legal doctrine anyway, as well as required for Article 3 and , but for some reason is not required by TBT, then what is gained by writing it in.  

(a) But the big thing that SPS does for equivalence is proceduralization – making sure that it is included as a procedural step in the analysis under SPS.  

(b) Most of the problems with trade are not because products are not safe, but that they don’t comply with the exact rules required.  

c) North/South equivalence game:

(1) If the problem is poor access to developed countries’ marketplaces, then they would have to design products and procedures spec’ed for each particular market, even though Europe, US, Canada, and Australia have generally similar safety rules.  

(2) Costs incurred without equivalence

(a) Expensive

(i) More expensive - having multiple production lines.  They may have to choose which country to export to since they may not be able to put up the capital for multiple production lines.     

(b) Loss of regulatory autonomy

(i) The other cost is loss of regulatory autonomy – they would actually have to adopt those regulations.  Turtle/Shrimp – American TED technology was just too expensive.  

(c) Loss of smaller or intermediate markets

(i) They would lose various small markets – countries near them with different kinds of standards – no economic incentive to change standards for such small markets.  

(d) Impossibility

(i) Sometimes it won’t be possible to have a double standard b/c the standards that are imposed are not just safety, but also some measures which have to take place in the country of origin – inspections.  This might not allow a bifurcated market.

(e) Elimination of comparative advantage

(i) It also eliminates the advantages of competitive regulatory schemes – some regulatory schemes could be as safe, but they could be more cost competitive.  

(3) If you have a way for developing countries to approach US to prove safety, then legally you cannot exclude them.  

(a) It’s often just bureaucratic stubbornness rather than protectionist intent.  

(b) Equivalence facilitates trade in the direction of benefiting developing countries.  

(c) It didn’t work well at first b/c developing countries said that it was too difficult to operationalize – facilitated proceduralization.  

(4) Who decides equivalence?

(a) Dhola Rounds are debating this right now – who makes the equivalence judgments and evaluate safety regimes.  

(b) There will be very little effect from equivalence without a centralized standards body that is certifying products to meet the general standard.  But it was only certain standards bodies that were allowed to certify manufacturers.  This would be very difficult to implement on a global level.  

(5) Still difficult for developing countries to compete, since standards in developed countries are higher

(a) The downside for the South could be that if equivalence is a legally binding commitment, even with all of the proceduralization and such it is still very expensive to do, then the developed countries will win out b/c standards in US and Europe are higher

(6) Allows for more access for developing countries in agriculture and local & intermediate markets

(a) Gets a nice way for producers of agricultural products to break through regulatory regime in developing countries b/c they have the means to prove equivalence and they say that there products are safer.  
(b) What could be happening in intermediate and local markets, equivalence is prying them open to producers from the North, but the transactional costs (administrative) is not having the same effect on markets in the South.  

(7) EU created general harmonized body for certifying standards

(a) EU equivalence rule had no effect when it was enacted

(i) Presumption was that standard didn’t comply – burden of proof was on the importer to prove that it met the standards.  The burden is too onerous – the country won’t budge on the regulations and launching suits against each of the standards is too expensive.

(b)  EU instead wrote one harmonized standard with same idea of equivalence, but the harmonized standard says that every product has to be safe in the following areas.  
(i) Each country writes their own standard to meet the harmonized safety standard and the standards body then certifies that manufacturers meet the EU safety standard.  
(ii) Then if it carries the certification it is presumed to be let it and the state then has the burden of proof that it doesn’t meet the standard.

(8) Codex tries to build in flexibility by offering a number of standards available for implementation.  At least the Southern countries get one standard that is presumed to comply.  

(a) Do the large corporations dominate in standards setting?  

(i) In the EU there are similar bodies, and when the process was transnationalized it helped defeat special interests.  Because there were representatives from many countries, each representative could not impose their view that was captured by special interests – the had to negotiated with each other.  

(ii) What about the fact that consumption patterns are different between the North and the South – the North has a much higher daily intake of beef, so the levels of hormones tolerated will be much lower.  Whereas the South consumes much less meat, so they can tolerate higher levels b/c their overall daily intake is lower.  

(9) Risk assessment and scientific basis

(a) The rich countries set the standards and have more money to challenge the standards.  If a risk assessment hasn’t been done, then developing countries don’t have the capacity to conduct risk assessments.  Many countries don’t have the scientific research infrastructure and university system to conduct these assessments.  

(b) The appellate body’s ruling on risk assessment is much less onerous – you have to have considered it, but not actually doing it yourself.  

(c) It could also help by showing that the developed country had standards that were not based on risk assessments – it could also open up the market to developing countries.  

3. Article 5 – Requirement of risk assessment and basis of risk assessment

a) 5.1 – measures must be based on a risk assessment – have to undertake a risk assessment taking into account risk assessment techniques developed by the relevant international organizations.  

(1) Based on – what does this mean?  What is the relationship between the SPS measure and the risk assessment?  

(a) Procedural aspect – Have to done a risk assessment and have to have taken into account risk assessment when drafting their measure.

(b) Substantive – How closely the measure resembles the risk assessment – some degree of correlation in substantive terms.  The question is what is the degree of correlation that is required.  

b) 5.2 – Factors to consider

(1) Available scientific evidence, relevant processes and production methods, relevant inspection, sampling and testing methods, prevalence of specific diseases or pests; existence of pest- or disease-free areas; relevant ecological and environmental conditions; and quarantine or other treatment.
c) 5.3 – allows in economic and other factors

(1) Specific role given to economic factors – potential damage in terms of loss of production or sales, costs of control or eradication,

(2) Not purely a scientific assessment of risk – looks at other factors.  

d) 5.5 – about consistency in application of risk levels

(1) Definition from Annex A:  

(a) Appropriate level of sanitary or phytosanitary protection - The level of protection deemed appropriate by the Member establishing a sanitary or phytosanitary measure to protect human, animal or plant life or health within its territory.  

(i) NOTE:  Many Members otherwise refer to this concept as the "acceptable level of risk".
(b) When members do a risk assessment, how they respond to the risk assessment depends on what level of risk they think is acceptable.  

(2) Reasons
(a) This is to sniff out protectionism.

(b) But regulations are rarely passed at the same time so they may be inconsistent.  You don’t want to force a race to the bottom – where cases push everything down to the lowest standard existing.

(c) This is why this area is very softly enforced.  

e) Article 5.7

(1) Incorporates the precautionary principle, whereas this is not expressed explicitly in TBT – allows members to adopt provisional SPS measures.  

4. Definitions in Annex A

a) Annex A, paragraph (1)(a) is aimed at preventing spread of diseases (e.g. foot and mouth) or pests...

b) Paragraph (1)(b) is aimed at food additives or toxins like botulism.

(1) Current debate over GMOs – whether this should be brought under SPS or GATT

(2) You could classify it as an additive to food – the genetically modified material.  

(3) Could characterize weeds as pests if the country is worried about spread of GMO spread – the environmental risk to plant life.  Function like a weed in the environment.  

5. Article 2
a) 2.2 – applied only to the extent necessary to protect human health

(1) not maintained without sufficient scientific evidence

(2) except as provided for in 5.7.  

b) Issues under 2.2

(1) How do you know which scientist to accept if scientific opinion is divergent

(2) What is sufficient scientific evidence

(a) Complaining party has to present proof of prima facie violation (AB ruling in beef hormones), then the burden shifts.

(i) Has to show that measure is maintained without sufficient scientific evidence.

(ii) Somewhat counterintuitive b/c you would think that EC would have to produce evidence that they used.

(iii) How heavy is this burden on complaining party, but later decisions suggest that it is not a heavy burden.  

6. Article 3 – requires harmonization of measures – three different levels

a) 3.1 – To harmonize sanitary and phytosanitary measures on as wide a basis as possible, Members shall base their sanitary or phytosanitary measures on international standards, guidelines or recommendations, where they exist, except as otherwise provided for in this Agreement, and in particular in paragraph 3.
(1) States should use international standards whenever possible.

(2) Default obligation - Have to base them on existing international standards.  

(a) Codex

b) 3.2 - Sanitary or phytosanitary measures which conform to international standards, guidelines or recommendations shall be deemed to be necessary to protect human, animal or plant life or health, and presumed to be consistent with the relevant provisions of this Agreement and of GATT 1994.
(1) A free pass – where they correlate, they’re automatically ok.  

(2) Didn’t say what conform to is vs. based on.  But assume a higher level of conformity under 3.2 than 3.1.  

c) 3.3 - Members may introduce or maintain sanitary or phytosanitary measures which result in a higher level of sanitary or phytosanitary protection than would be achieved by measures based on the relevant international standards, guidelines or recommendations, if there is a scientific justification, or as a consequence of the level of sanitary or phytosanitary protection a Member determines to be appropriate in accordance with the relevant provisions of paragraphs 1 through 8 of Article 5.   Notwithstanding the above, all measures which result in a level of sanitary or phytosanitary protection different from that which would be achieved by measures based on international standards, guidelines or recommendations shall not be inconsistent with any other provision of this Agreement.
B. Case Law
1. Beef Hormones

a) Issues of concern for the EC:

(1) Risk to human health was possible carcinogenic effects of hormone residues in beef from growth hormones in beef in the US.  The implant was placed in the ear of the cow to feed growth hormones to increase productivity – larger cows that grow faster and eat less.  

(2) Different types of hormones – some were natural and some were synthetic.  

(3) MGA – no scientific information available on health risk – a new chemical for which there was no info.  

b) Article 5.5 analysis – about consistency in application of risk levels

(1) Definition from Annex A:  

(a) Appropriate level of sanitary or phytosanitary protection - The level of protection deemed appropriate by the Member establishing a sanitary or phytosanitary measure to protect human, animal or plant life or health within its territory.  

(i) NOTE:  Many Members otherwise refer to this concept as the "acceptable level of risk".
(b) When members do a risk assessment, how they respond to the risk assessment depends on what level of risk they think is acceptable.  

(2) Risk management and discretionary choice
(a) Risk management usually refers to the second phase where regulators decide politically, socially, and ethically what the acceptable levels of risk are.  

(b) EC has two different levels of risk for hormones – one level (zero residues) in beef and another in pork.  This may qualify as an arbitrary and unjustifiable difference – not consistency.  These are not dramatically different situations.  

(3) Distinction between risk assessment and risk management

(a) Panel  - creates distinction
(i) Risk assessment is the technical setting of what level of risk something presents

(ii) Risk management is the political, social, and ethical policy judgments that come into play when deciding what level of risk is appropriate.  

(b) AB ruling says that there is no such distinction in the text – no risk management in text - and that policy measures may be incorporated in the risk assessment process.  

(i) Para 187:  It is essential to bear in mind that the risk that is to be evaluated in a risk assessment under Article 5.1 is not only risk ascertainable in a science laboratory operating under strictly controlled conditions, but also risk in human societies as they actually exist, in other words, the actual potential for adverse effects on human health in the real world where people live and work and die.
(ii) Isn’t the AB contradicting itself?   Isn’t this just the risk management phase included in the risk assessment phase?  

(iii) Scientific assumptions in the lab may not match the real world conditions, where multiple risks exist and multiple variables will affect the risk.  The studies here are based on animals, which also may not extrapolate well with actual risks on humans.   There may also be failures to follow good practice procedures in the real world.  

c) Based on vs. conform to in language in 5.1

(1) Panel’s interpretation – paragraph 113 – more of a procedural requirement

(a) Based on = taken into account or considered, imposes a minimum procedural requirement and outlines that minimum procedural requirement.  

(b) Drawbacks of procedural requirement

(i) Imposes costs on country – costly procedure

(ii) Requires certain administrative and technical capacity

(2) Appellate body – more objective standard not based on procedural examination
(a) Wants a more objective standard that doesn’t look at procedure – not whether there was a subjective intent on the part of the state of taking account of the risk assessment.

(i) Look at the two and see a rational relationship, do an objective assessment.

(b) The AB might have preferred this rational basis request b/c of problems with procedural approach.

(i) Para. 190:  Specifically avoids placing burden on developing countries to do a risk assessment – says that they can rely on international organizations, or other risk assessments from other member states to do this.  

(ii) Does not really seem to require that you’ve done a risk assessment before you put the measures in place.  

(c) Tries to build in some flexibility in terms of what you can take into account in doing a risk assessment and trying to recognize that science will not always give us a definitive opinion.  

(i) Para. 194:  

(a) We do not believe that a risk assessment has to come to a monolithic conclusion that coincides with the scientific conclusion or view implicit in the SPS measure.  The risk assessment could set out both the prevailing view representing the "mainstream" of scientific opinion, as well as the opinions of scientists taking a divergent view.  Article 5.1 does not require that the risk assessment must necessarily embody only the view of a majority of the relevant scientific community.
(b) In most cases, responsible and representative governments tend to base their legislative and administrative measures on "mainstream" scientific opinion.  In other cases, equally responsible and representative governments may act in good faith on the basis of what, at a given time, may be a divergent opinion coming from qualified and respected sources.
(ii) What burden does this place on the panel or the AB about what amounts to scientific evidence, what is a majority or minority scientific opinion, and what are qualified or respected sources.  

(a) Japan apples said that to be scientific it has to use scientific methodology.  But there is no standard as of yet to determine what is science and what isn’t.  

(b) Is this ultimately much more difficult to administer rather than a procedural test?

2. Australian Salmon – fill in 

3. Japan Apples – fill in 

a) The disease

(1) The disease  targeted by Japan's phytosanitary measure in this dispute is called "fire blight".
(2) Fruits infected  by fire blight exude bacterial ooze, or inoculum , which is transmitted primarily through wind and/or rain and by insects or birds to open flowers on the same or new host plants.  
(3) In addition to apple fruit, hosts of fire blight include pears, quince, and loquats, as well as several garden plants.   
(4) Scientific evidence establishes, as the Panel found, that the risk of introduction and spread of fire blight varies considerably according to the host plant. 
(5) The uncontested history of fire blight reveals significant trans-oceanic dissemination in the 200-plus years since its discovery.    E. amylovora,  first reported in New York State in the United States in 1793, is believed to be native to North America.   By the early 1900s, fire blight had been reported in Canada from Ontario to British Columbia, in northern Mexico, and in the United States from the East Coast to California and the Pacific Northwest.  Fire blight was reported in New Zealand in 1919, in Great Britain in 1957, and in Egypt in 1964.  
(6) The disease has spread across much of Europe, to varying degrees depending on the country, and also through the Mediterranean region.  
(7) In 1997, Australia reported the presence of fire blight, but eradication efforts were successful and no further outbreaks have been reported.  With respect to the incidence of fire blight in Japan, the parties disputed before the Panel whether fire blight had ever entered Japan; but the United States assumed, for purposes of this dispute, that Japan was, as it claimed, free of fire blight and fire blight bacteria. 
b) The Product at Issue

(1) The United States argued before the Panel that the subject of the United States' challenge to Japan's phytosanitary measure at issue is the sole apple product that the United States exports, that is, "mature, symptomless" apples.  
(2) The United States claimed that such apples constitute a separate, identifiable category of apples and that its categorization is "scientifically supported".   
(3) Japan did not accept the United States' categorization, arguing that "mature" and "symptomless" are subjective terms and that the distinction has no scientific basis.   
(4) Furthermore, Japan argued, its phytosanitary measure addressed the risk arising, not only from mature, symptomless apples that develop and spread fire blight, but also from the accidental introduction of infected or infested apples within a shipment of what are thought to be mature, symptomless apples destined for Japan. 
c) Japan raises the following four claims, namely, that the Panel:

(1) erred in finding that Japan's phytosanitary measure is "maintained without sufficient scientific evidence" and is therefore inconsistent with Japan's obligations under Article 2.2 of the  SPS Agreement;

(a) Burden of proof and prima facie case

(i) Absent a  prima facie  case by the United States that there was insufficient scientific evidence on the risk posed by infected apples, the Panel, according to Japan, should have ruled in favour of Japan and found that infected apples could act as a pathway for fire blight.

(ii) The burden of proof should be on the US to prove that there is no risk of introduction of immature apples, rather than on Japan.

(b) Members should be allowed discretion in interpreting scientific evidence

(i) Panel should have interpreted Article 2.2 in such a way that a "certain degree of discretion"  be accorded to the importing Member as to the manner it chooses, weighs, and evaluates scientific evidence.  

(ii) Japan argues that the Panel denied such discretion, as it "evaluated the scientific evidence in accordance with the experts' view, despite the contrary view of an importing Member".  

(iii) Japan contends that its own approach to the risk relating to mature, symptomless apples—an approach that reflects "the historical facts of trans-oceanic expansion of the bacteria" and the rapid growth of international trade, and which is premised on "the fact that the pathways of … transmission of the bacteria are still unknown in spite of several efforts to trace them" is reasonable as well as scientific because it is derived from "perspectives of prudence and precaution". 
(2) erred in finding that Japan's phytosanitary measure is not a provisional measure under Article 5.7 because the measure was not imposed in respect of a situation where "relevant scientific evidence is insufficient";
(3) erred in finding that Japan's phytosanitary measure was not based on a risk assessment, as defined in Annex  A to the  SPS  Agreement,  and as required by Article 5.1 thereof;  and
(4) failed to comply with its duty under Article 11 of the DSU because it did not conduct an "objective assessment of the facts of the case".

d) US appeal

(1) Panel should not have addressed immature apples b/c the Us only exports mature, symptomless apples.

(2) Japan said that the risk of sorting problems in the exporting country justified examination of those products.

(3) US said that the panel had no authority to examine product b/c US did not include that product in its original claim – it is only advancing arguments against Japan for mature applies.  

e) Panel Ruling

(1) Article 2.2 – Findings of fact

(a) Infection of mature, symptomless apples has not been established.  Mature apples are unlikely to be infected by fire blight if they do not show any symptoms;

(b) The possible presence of endophytic bacteria in mature, symptomless apples is not generally established.  Scientific evidence does not support the conclusion that mature, symptomless apples could harbour endophytic populations of bacteria ;The presence of epiphytic  bacteria in mature, symptomless apples is considered to be very rare ;

(c) It is not contested that immature apple fruit can be infected or infested by  Erwinia amylovora;

(d) Infected apples are capable of harbouring populations of bacteria that could survive through the various stages of commercial handling, storage, and transportation  

(e) Scientific evidence does not support the conclusion that infested or infected cargo crates could operate as a vector for fire blight transmission;  rather, the evidence shows that  Erwinia amylovora  is not likely to survive on crates;   and

(f) Even if infected or infested apples were exported to Japan, and populations of bacteria survived through the various stages of commercial handling, storage, and transportation, the introduction of fire blight would require the transmission of fire blight from imported apples to a host plant through an additional sequence of events that is deemed unlikely, and that has not been experimentally established to date. 
(2) Article 2.2 – Ruling

(a) Negligible evidence of risk and no scientific evidence

(b) "without sufficient scientific evidence" within the meaning of Article 2.2 of the  SPS Agreement  if there is no "rational or objective relationship" between the measure and the relevant scientific evidence 
(c) On the basis of the scientific evidence and the nature of the elements composing the measure, the Panel concluded that Japan's measure is "clearly disproportionate" to that risk.  

(d) The Panel reasoned that such disproportion implies that a rational or objective relationship does not exist between the measure and the relevant scientific evidence and, therefore, the Panel concluded that Japan's measure is maintained "without sufficient scientific evidence" within the meaning of Article 2.2 of the SPS Agreement
(3) Article 5.7

(a) SPS measure is risk of transmission of fire blight

(b) Sci. studies as well as practical experience have accumulated over 200 years – important amount of relevant evi.

(c) 5.7 was designed to be invoked in situations where little or no reliable evidence was available

(d) (Large volume of evidence and large volume of relevant sc evidence on specific issues raised by Japan

(4) Article 5.1

(a) 1999 PRA was not sufficiently specific to constitute risk assessment

(i) Although PRA makes determinations as to entry, establishment and spread through a collection of various hosts (including apple fruit), it failed to evaluate entry, establishment or spread as separate and distinct vector.  

(ii) Japan evaluated risks with all possible hosts take together, not sufficiently as to commodity at issue – US fruit

f) AB ruling

(1) Mature v. immature apples

(a) Panel rightly addressed it b/c the Japanese restrictions apply also to immature apples.  

(b) Restrictions that US is complaining about included immature apples, so it is w/in scope.

(c) A panel has the authority to make findings and draw conclusions on arguments and allegations of fact that are made by the respondent and  relevant  to a claim pursued by the complainant.  

(d) The Panel's findings and conclusions with respect to apples other than mature, symptomless apples were in response to the arguments and allegations of fact that were "legitimately" raised by Japan.

(2) Article 2.2 – includes consideration of mature apples and risk of immature apples

(a) Burden of proof

(i) US has burden of showing prima facie violation – that Japan’s regulations are not sufficiently supported by scientific evidence.  But does not have to show all facts raised – just has to establish violation.
(a) Us only had to established whether mature, symptomless applies could serve as pathway.

(b) What is required is influenced by nature and scope of claim – should not have to prove claim it does not make.

(c) Mature, symptomless fruit is commodity imported into Japan.  Risk is from human error, which experts characterized as small or debatable risk.  

(d) No evidence than anything other than mature symptomless fruit have ever been exported to Japan.  

(ii) Japan has burden of proof wrt allegations that it raised – possibility of apples other than mature, symptomless apples being infected and that failures in control systems of exporters might result in intro of non-mature applies.  US doesn’t have to provide proof for this – US just has to establish that measure is maintained w/o sufficient sci evidence

(b) Whether Japan is entitled to degree of discretion in weighing sci. evidence
(i) Should have assessed whether US est. prima facie case, not from perspective of experts’ views, but in light of Japan’s approach to sci. evidence.  

(ii) Sufficient implies rational or objective relationship to evidence.  Clearly disproportionate to sci. risks means that there is no rational or objective relationship between SPS measure and sci. evidence.  

(iii) (Must be determined on case-by-case basis on particular circumstances of case.  

(c) Standard of Review

(i) Article 11 of DSU says “objective assessment of facts”

(ii) Total deference to national authorities would not be an objective assessment

(iii) Look to views of experts – do not have to give precedence to importing member’s approach to sci evidence and risk

(d) (maintained w/o sufficient sci evidence in meaning of 2.2

(3) Article 5.7 of SPS

(a) Issue

(i) Whether Japan’s phytosanitary measure was not imposed in respect of situation where “relevant sci evidence is insufficient” – it is a provisional measure w/in 5.7

(b) Four requirements for 5.7 provisional measure

(i) Measure is imposed in respect of situation where relevant sci evidence is insufficient

(ii) Measure is adopted on basis of available pertinent information

(iii) Member for which adopted measure seeks to obtain additional info necessary for more objective assessment of risk

(iv) Member which adopted measure reviews the measure accordingly w/in reasonable period of time

(c) AB on four requirements

(i) Requirements are cumulative in nature (whenever one is not met, measure is inconsistent; so panel stopped analysis when first requirement not met

(ii) (Question is whether relevant evidence, be it general or specific, is sufficient to permit evaluation of likelihood of risk. ( relevant scientific evidence is not insufficient w/in meaning of Article 5.7
(d) Japan’s argument on scientific uncertainty

(i) Difference between new uncertainty and unresolved uncertainty ( little or no reliable evidence available is relevant to situation of new uncertainty.  But unresolved uncertainty is uncertainty that sci evidence is not able to resolve..  Fire blight risk is unresolved b/c there is still uncertainty about certain aspects of transmission

(ii) (Application of 5.7 is triggered not by existence of sci uncertainty, but rather by insufficiency of evidence.  

(4) Article 5.1 – Risk assessment

(a) Risk assessment requires evaluation according to sanitary or phytosanitary measure which might be applied

(b) Japan’s arguments

(i) Panel’s finding inconsistent w/ 5.1 b/c it did not focus analysis on risk through applie fruit – misunderstood EC-Hormones wrt specificity of risk assessment

(ii) 5.1 doesn’t require consideration of alternative measures other than existing measures

(iii) Risk assessment should be assessed in light of evidence available at time of assessment, not new evi.

(iv) Japan should be given discretion to determine methodology of risk assessment.  

(v) Specificity in EC hormones refers to specificity of risk and not methodology.

(c) Australia salmon risk assessment requirements

(i) identify  the diseases whose entry, establishment or spread a Member wants to prevent within its territory, as well as the potential biological and economic consequences associated with the entry, establishment or spread of these diseases;

(ii) evaluate the likelihood  of entry, establishment or spread of these diseases, as well as the associated potential biological and economic consequences;  and

(iii) evaluate the likelihood of entry, establishment or spread of these diseases  according to the SPS measures which might be applied.   (original italics)

(d) Obligation to conduct risk assessment isn’t satisfied by general discussion

(i) EC Beef – risk assessment should have reviewed carcinogenic potential, not of relevant hormones in general, but of “residues of those hormones found in meat derived from cattle to which hormones had been administered for growth pruposes.”

(ii) (AB referred in general to harm concerned as well as precise agent that may possible cause harm (specific hormones when used in specific manner and for specific purposes)

X. Dispute Settlement in the WTO

1. History

a) Pre-1994 GATT:  There was a panel and a dispute settlement body, but there were two problems:

(1) State could block convening of dispute settlement panel

(2) Report to be binding, had to be adopted by consensus – if losing side didn’t accept report, then it couldn’t be adopted.  

b) Changes:

(1) Reports are automatically adopted unless all states object

(2) Everyone is advising Bush to drop tariffs on steel

2. For raw public international law, what would the regime be?

a) Stage I:  If A expropriates property of x, and x is national of country B.  State responsibility is engaged, and B would demand compensation or restitution (return of property).  This would be Chapter 11.10 of NAFTA.  

b) Stage II:  Dispute + law + facts + application of facts:  A and B are going to be arguing about rules of expropriation or whether it violates rules of expropriation.  

c) Stage III:  Agreement  or disagreement (countermeasures – force, sanctions, satisfaction (apology), if politically possible)

(1) e.g. China and US over spy plane incident – they didn’t want to entrust to world court since it was so politically sensitive.  Both sides were asserting right to impose countermeasures – both had huge leverage.  Good example of the primitive and fragility of int’l dispute settlement b/c of the possibility of spiraling.  This happens a lot – still problems with this.  

3. What are the shortcomings of primitive basic structure of dispute settlements?  

a) Danger of spiraling

(1) high risk that dispute settlement will actually fail – the only measure that they will be able to assert is a countermeasure, which can be perceived by the other side as an aggravation of the dispute.  

(2) Alternative is third party dispute settlement.  

b) Doesn’t take into account rights and effects on third parties

(1) Includes no right of intervention.  You might get a clarification of what the law is that will affect other cases – a resolution which doesn’t take into account other interests – interest of the int’l community as a whole.

c) Rewards parties who have the most power

(1) Settlement will reflect existing power structure.  Although this could still be reflected in ability for sides to get high-priced lawyers.  Weak will not have means to enforce anything against them.  

(2) And if they don’t reach a settlement, then the outcome could be worse – countermeasure could be worse than settlement.

d) Private rights and interests may not be the same as the state interests.  

(1) The state has to assert diplomatic protection in order for the private individual to have any recourse.  

(2) The fiction is that the state’s interests are violated when the interests of its nationals are violated.  In this way justice can be subverted – the individual gets no justice and no remedy.  

e) Example case:  perfect functioning

(1) Japan imposes illegal tax on vodka or a tax which is considered illegal on vodka, bourbon, and whiskey.  EU say to Japan – this is illegal tax.  Japan says that it’s not.  

(2) Venezuela against US – first case in AB; was small countries about petroleum products.  Venezuela doesn’t have to enter into negotiations with US. 

4. WTO dispute settlement mechanism 
a) Objective third party is deciding case – can overcome power differential and threat of countermeasures spiraling out of control.  

(1) Equalization of parties – overcome power differential

(2) Judicial panel which is supposed unbiased and interprets treaty in accordance with law; makes factual findings.  Outcome which would have been impossible under negotiation (if it were Venezuela)

b) Enforcement

(1) AB Binding on US and forces compliance by US

5. Limitations of WTO dispute settlement mechanisms

a) But what about less powerful countries whose sanctions don’t really matter?   Rich countries are better able to impose sanctions than poorer countries.  Sanctions would be ruinous to small countries whose economies depend on single or few industries.  If there is a one-way trade, then there are no concessions to withdraw.  

(1) Some poor countries have leverage over US b/c of IP – Microsoft – they said that they will sanction by licensing and selling US software w/o paying license.  

b) Strange that obstruction of free trade is a further obstruction of free trade.  Even calling it a withdrawal of concessions is obscuring the basis that you are supposed to be benefiting yourself through free trade.  Is the remedy worse than the violation?  

(1) Could require compensation or require further concessions from obstructing country; e.g. EU would have to give US and Canada an addition of $180 million in trade to make up for the ban in hormone beef.  

(2) Could allow reasonable time to comply – 12 months (less for safeguards) – then there will be withdrawal of concession.  Then after the 12 months, the fines can become exponential and then they will remove them.  

c) WTO is about economic impact to individuals – tariffs, etc.  But the laws of WTO says that the obligations are among gov’ts.  Sanctions may punish other people – detrimental in a secondary way that punishes other industries.  Individuals are bearing the cost of gov’ts decisions not to comply.  Collectivity takes decision, but individuals pay in a very arbitrary way.  

(1) If there were a concession granting solution, then the gov’t could at least decide which industries to benefit and burden.  But it’s not exactly a parallel, b/c importers in the US could still be harmed and it would still be arbitrary.

d) How could we solve the arbitrariness and individual pain problem?

(1) Allow individuals to sue country – give remedy to individuals to receive compensation (this is a very far stretch for the WTO, but could possibly be something that the state could do).  A company did this in the Beef hormones case, but they did not win in the ECJ.

(2) Fine mechanism – compensate directly to beef producers in US and Canada.  Since it would come from the general coffers, then it would not hit importers or exporters arbitrarily b/c borne by whole tax paying population.  Politically more difficult, but what about compliance?

(a) The arbitrariness and individual hit is what makes compliance often possible.  Spreads the pain too thinly, so noone will feel it.  What gives compliance pool teeth is the acute pain it inflicts on a few.  People who are losers acutely will make more noise than everyone who gets hit a bit.  

(i) The sanctions imposed by the EU on steel are all directed at the industries in the marginal states in the next election to make the pain more acute...This is why Rove has advised Bush to drop the tariffs.  

e) No compensation for damage suffered until DSB is over – remedy is always prospective rather than retrospective.  The damage suffered while the law is in place is not remedied.  Even when AB has brought decision, state can say that they are in compliance and then D state has to sue to determine compliance and then go to arbitration to determine damages.  

(1) Forgetting about harm that has occurred to individual

f) Who has leverage to persuade a gov’t to bring a case?

(1) Many cases are in South suing South; Peru sues EU.  Scratch the surface and you find a multinational that controls a certain industry in that gov’t.   They have great power in that gov’t and can influence it.  Not an innocent game – very much skewed in terms of what economic interest is hit before they bring a case.  

(2) Consumers are also not represented in the system.  Corporations don’t necessarily benefit by opening up the market.  Benefit of free trade is thin but adjustment is acute.  

g) Power still not equalized

(1) Legal power:  Strong countries and repeat players will have better lawyers.  EU and US make up 50% of players.  

(2) Willingness to bring case: Strong players might have other ways of influencing the dispute – political or other economic pressure.  

(3) Demographics of panel:  homogeneity among panel members and even among AB members.  Definite world view that is shared among the panelists.  If someone doesn’t act in accordance w/ the way the Secretariat believes, then they are not invited to be a panelist again.  Ideology is favorable to certain economoid world view.  (Strongest dissent was in asbestos – that economic interests may not always dominate in determining competing interests and like products decisions).  

(4) Ability to enforce compliance:  No way to use force to enforce compliance – US can have sanctions imposed on it, but there is no compulsory way to force you to comply.  Rich countries can afford the fines of sanctions.  

(a) EC Bananas and Beef Hormones – went to AB and Panel and lost.  Remedy was that they had comply, but if you don’t comply, then country that is victim may impose sanctions.   US tried to make concessions most painful possible for EU to bring them into compliance.

(i) EU is big and rich and refuse.  US can withdraw concessions, but still not allow beef.  Efficient breach doctrine – either perform or pay damages, so EU is buying their way out of the breach.  

(ii) EU can change laws and allow and refuse some and have scientific evidence – EU can then try to force US to go to panel to disprove compliance.  

(b) Country can drag out procedures for years

(i) Country could claim that they are in compliance – compliance procedure.  

(ii) If no compliance, then countries can withdraw concessions.    This will all take years.  

XI. Unit XI:  NAFTA and Investment
A. NAFTA Chapter 11 Legal Text

Article 1101: Scope and Coverage 
1. This Chapter applies to measures adopted or maintained by a Party relating to: 

(a) investors of another Party; 

(b) investments of investors of another Party in the territory of the Party; and 

(c) with respect to Articles 1106 and 1114, all investments in the territory of the Party. 

2. A Party has the right to perform exclusively the economic activities set out in Annex III and to refuse to permit the establishment of investment in such activities. 

3. This Chapter does not apply to measures adopted or maintained by a Party to the extent that they are covered by Chapter Fourteen (Financial Services). 

4. Nothing in this Chapter shall be construed to prevent a Party from providing a service or performing a function such as law enforcement, correctional services, income security or insurance, social security or insurance, social welfare, public education, public training, health, and child care, in a manner that is not inconsistent with this Chapter. 

Article 1102: National Treatment 
1. Each Party shall accord to investors of another Party treatment no less favorable than that it accords, in like circumstances, to its own investors with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments. 

2. Each Party shall accord to investments of investors of another Party treatment no less favorable than that it accords, in like circumstances, to investments of its own investors with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments. 

3. The treatment accorded by a Party under paragraphs 1 and 2 means, with respect to a state or province, treatment no less favorable than the most favorable treatment accorded, in like circumstances, by that state or province to investors, and to investments of investors, of the Party of which it forms a part. 

4. For greater certainty, no Party may: 

(a) impose on an investor of another Party a requirement that a minimum level of equity in an enterprise in the territory of the Party be held by its nationals, other than nominal qualifying shares for directors or incorporators of corporations; or 

(b) require an investor of another Party, by reason of its nationality, to sell or otherwise dispose of an investment in the territory of the Party. 

Article 1103: Most-Favored-Nation Treatment 
1. Each Party shall accord to investors of another Party treatment no less favorable than that it accords, in like circumstances, to investors of any other Party or of a non-Party with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments. 

2. Each Party shall accord to investments of investors of another Party treatment no less favorable than that it accords, in like circumstances, to investments of investors of any other Party or of a non-Party with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments. 

Article 1104: Standard of Treatment 
Each Party shall accord to investors of another Party and to investments of investors of another Party the better of the treatment required by Articles 1102 and 1103. 

Article 1105: Minimum Standard of Treatment 
1. Each Party shall accord to investments of investors of another Party treatment in accordance with international law, including fair and equitable treatment and full protection and security. 

2. Without prejudice to paragraph 1 and notwithstanding Article 1108(7)(b), each Party shall accord to investors of another Party, and to investments of investors of another Party, non-discriminatory treatment with respect to measures it adopts or maintains relating to losses suffered by investments in its territory owing to armed conflict or civil strife. 

3. Paragraph 2 does not apply to existing measures relating to subsidies or grants that would be inconsistent with Article 1102 but for Article 1108(7)(b). 

Article 1106: Performance Requirements 
1. No Party may impose or enforce any of the following requirements, or enforce any commitment or undertaking, in connection with the establishment, acquisition, expansion, management, conduct or operation of an investment of an investor of a Party or of a non-Party in its territory: 

(a) to export a given level or percentage of goods or services; 

(b) to achieve a given level or percentage of domestic content; 

(c) to purchase, use or accord a preference to goods produced or services provided in its territory, or to purchase goods or services from persons in its territory; 

(d) to relate in any way the volume or value of imports to the volume or value of exports or to the amount of foreign exchange inflows associated with such investment; 

(e) to restrict sales of goods or services in its territory that such investment produces or provides by relating such sales in any way to the volume or value of its exports or foreign exchange earnings; 

(f) to transfer technology, a production process or other proprietary knowledge to a person in its territory, except when the requirement is imposed or the commitment or undertaking is enforced by a court, administrative tribunal or competition authority to remedy an alleged violation of competition laws or to act in a manner not inconsistent with other provisions of this Agreement; or 

(g) to act as the exclusive supplier of the goods it produces or services it provides to a specific region or world market.

2. A measure that requires an investment to use a technology to meet generally applicable health, safety or environmental requirements shall not be construed to be inconsistent with paragraph 1(f). For greater certainty, Articles 1102 and 1103 apply to the measure. 

3. No Party may condition the receipt or continued receipt of an advantage, in connection with an investment in its territory of an investor of a Party or of a non-Party, on compliance with any of the following requirements: 

(a) to achieve a given level or percentage of domestic content; 

(b) to purchase, use or accord a preference to goods produced in its territory, or to purchase goods from producers in its territory; 

(c) to relate in any way the volume or value of imports to the volume or value of exports or to the amount of foreign exchange inflows associated with such investment; or 

(d) to restrict sales of goods or services in its territory that such investment produces or provides by relating such sales in any way to the volume or value of its exports or foreign exchange earnings. 

4. Nothing in paragraph 3 shall be construed to prevent a Party from conditioning the receipt or continued receipt of an advantage, in connection with an investment in its territory of an investor of a Party or of a non-Party, on compliance with a requirement to locate production, provide a service, train or employ workers, construct or expand particular facilities, or carry out research and development, in its territory. 

5. Paragraphs 1 and 3 do not apply to any requirement other than the requirements set out in those paragraphs. 

6. Provided that such measures are not applied in an arbitrary or unjustifiable manner, or do not constitute a disguised restriction on international trade or investment, nothing in paragraph 1(b) or (c) or 3(a) or (b) shall be construed to prevent any Party from adopting or maintaining measures, including environmental measures: 

(a) necessary to secure compliance with laws and regulations that are not inconsistent with the provisions of this Agreement; 

(b) necessary to protect human, animal or plant life or health; or 

(c) necessary for the conservation of living or non-living exhaustible natural resources. 

Article 1107: Senior Management and Boards of Directors 
1. No Party may require that an enterprise of that Party that is an investment of an investor of another Party appoint to senior management positions individuals of any particular nationality. 

2. A Party may require that a majority of the board of directors, or any committee thereof, of an enterprise of that Party that is an investment of an investor of another Party, be of a particular nationality, or resident in the territory of the Party, provided that the requirement does not materially impair the ability of the investor to exercise control over its investment. 

Article 1110: Expropriation and Compensation 
1. No Party may directly or indirectly nationalize or expropriate an investment of an investor of another Party in its territory or take a measure tantamount to nationalization or expropriation of such an investment ("expropriation"), except: 

(a) for a public purpose; 

(b) on a non-discriminatory basis; 

(c) in accordance with due process of law and Article 1105(1); and 

(d) on payment of compensation in accordance with paragraphs 2 through 6. 

2. Compensation shall be equivalent to the fair market value of the expropriated investment immediately before the expropriation took place ("date of expropriation"), and shall not reflect any change in value occurring because the intended expropriation had become known earlier. Valuation criteria shall include going concern value, asset value including declared tax value of tangible property, and other criteria, as appropriate, to determine fair market value. 

3. Compensation shall be paid without delay and be fully realizable. 

4. If payment is made in a G7 currency, compensation shall include interest at a commercially reasonable rate for that currency from the date of expropriation until the date of actual payment. 

5. If a Party elects to pay in a currency other than a G7 currency, the amount paid on the date of payment, if converted into a G7 currency at the market rate of exchange prevailing on that date, shall be no less than if the amount of compensation owed on the date of expropriation had been converted into that G7 currency at the market rate of exchange prevailing on that date, and interest had accrued at a commercially reasonable rate for that G7 currency from the date of expropriation until the date of payment. 

6. On payment, compensation shall be freely transferable as provided in Article 1109. 

7. This Article does not apply to the issuance of compulsory licenses granted in relation to intellectual property rights, or to the revocation, limitation or creation of intellectual property rights, to the extent that such issuance, revocation, limitation or creation is consistent with Chapter Seventeen (Intellectual Property). 

8. For purposes of this Article and for greater certainty, a non-discriminatory measure of general application shall not be considered a measure tantamount to an expropriation of a debt security or loan covered by this Chapter solely on the ground that the measure imposes costs on the debtor that cause it to default on the debt. 

Article 1111: Special Formalities and Information Requirements 
1. Nothing in Article 1102 shall be construed to prevent a Party from adopting or maintaining a measure that prescribes special formalities in connection with the establishment of investments by investors of another Party, such as a requirement that investors be residents of the Party or that investments be legally constituted under the laws or regulations of the Party, provided that such formalities do not materially impair the protections afforded by a Party to investors of another Party and investments of investors of another Party pursuant to this Chapter. 

2. Notwithstanding Articles 1102 or 1103, a Party may require an investor of another Party, or its investment in its territory, to provide routine information concerning that investment solely for informational or statistical purposes. The Party shall protect such business information that is confidential from any disclosure that would prejudice the competitive position of the investor or the investment. Nothing in this paragraph shall be construed to prevent a Party from otherwise obtaining or disclosing information in connection with the equitable and good faith application of its law. 

Article 1112: Relation to Other Chapters 
1. In the event of any inconsistency between this Chapter and another Chapter, the other Chapter shall prevail to the extent of the inconsistency. 

2. A requirement by a Party that a service provider of another Party post a bond or other form of financial security as a condition of providing a service into its territory does not of itself make this Chapter applicable to the provision of that crossborder service. This Chapter applies to that Party's treatment of the posted bond or financial security. 

Article 1114: Environmental Measures 
1. Nothing in this Chapter shall be construed to prevent a Party from adopting, maintaining or enforcing any measure otherwise consistent with this Chapter that it considers appropriate to ensure that investment activity in its territory is undertaken in a manner sensitive to environmental concerns. 

2. The Parties recognize that it is inappropriate to encourage investment by relaxing domestic health, safety or environmental measures. Accordingly, a Party should not waive or otherwise derogate from, or offer to waive or otherwise derogate from, such measures as an encouragement for the establishment, acquisition, expansion or retention in its territory of an investment of an investor. If a Party considers that another Party has offered such an encouragement, it may request consultations with the other Party and the two Parties shall consult with a view to avoiding any such encouragement. 

investment means: 

(a) an enterprise; 

(b) an equity security of an enterprise; 

(c) a debt security of an enterprise 

(i) where the enterprise is an affiliate of the investor, or 

(ii) where the original maturity of the debt security is at least three years,

but does not include a debt security, regardless of original maturity, of a state enterprise; 

(d) a loan to an enterprise 

(i) where the enterprise is an affiliate of the investor, or 

(ii) where the original maturity of the loan is at least three years, 

but does not include a loan, regardless of original maturity, to a state enterprise; 

(e) an interest in an enterprise that entitles the owner to share in income or profits of the enterprise; 

(f) an interest in an enterprise that entitles the owner to share in the assets of that enterprise on dissolution, other than a debt security or a loan excluded from subparagraph (c) or (d); 

(g) real estate or other property, tangible or intangible, acquired in the expectation or used for the purpose of economic benefit or other business purposes; and 

(h) interests arising from the commitment of capital or other resources in the territory of a Party to economic activity in such territory, such as under 

(i) contracts involving the presence of an investor's property in the territory of the Party, including turnkey or construction contracts, or concessions, or 

(ii) contracts where remuneration depends substantially on the production, revenues or profits of an enterprise; 

but investment does not mean, 

(i) claims to money that arise solely from 

(i) commercial contracts for the sale of goods or services by a national or enterprise in the territory of a Party to an enterprise in the territory of another Party, or 

(ii) the extension of credit in connection with a commercial transaction, such as trade financing, other than a loan covered by subparagraph (d); or 

(j) any other claims to money, 

that do not involve the kinds of interests set out in subparagraphs (a) through (h); 

1. Overview of NAFTA Articles 

a) 1101 – Scope and Coverage:  measures relating to

(1) Methanex – MTBE was banned by Davis in CA for carcinogenicity, so Methanex sued for damage.  This is remarkable b/c they are suing based on a general law that applies to all company.  

(a) American said that there had to be a legally significant relationship between the measure and the damages – it is not related, or for the purpose of disrupting the investment.  Laws with a general application should not be reviewed – what they had in mind was when a gov’t specifically picked on an investor, not the intention to allow every general law which had some impact to be justiciable and challengeable.   There is not a single area of public regulation which will not affect investors or investment – the whole regulatory apparatus is open to challenge under Chapter 11.  There was something more specific intended like an expropriation.   

(b) The Canadians just said that it has reference to or is connected with.  Affected is sufficient enough.  

(c) Panel says that related to has to be read for ordinary meaning (Vienna Convention 31) in context of the light and purpose of the treaty.  Says that legally significant connection is right.  

(2) Barriers to filing claims

(a) Cost - $1 million to file case at least in legal fees – UNCITRAL is even more costly.  

(b) Has to be brought within 3 years of violation

b) 1102 – National Treatment

(1) Scope is the problem – which products are caught by this.  What does in like circumstances in 1102 mean?

(a) Investors competing in the same market – if their economic activity is competing with one another.  It is much vaster b/c investors can be anything.  

(b) No like products analysis – anything can be investment.  When we look at the area that is under dispute it will be whatever the investment is about – natural way would be to look at what the competitors are doing.  

(c) In products, there can be quite a range of products – shochu and spirits.  But what does this mean under NAFTA – all competitors, future competitors? 

(d) Overarching objective – not to have foreign competitors treated worse than national competitors.  But do they have to be the same company doing the same thing?  

(e) If the products would be caught by Article 3, then treating differently the producers of those products should be caught by 1102.  But does it have to be the same sector or a similar sector?  Question is “I’m being treated unfavorably compared to WHOM?”  

(f) Does it depend on the area of treatment under scrutiny?  Acquisition, sale, construction permits, loans.  

(g) Example – local gov’t can have a say in EIS for one industry but not another, and the one industry is where there is a lot of foreign investment.  There is a different treatment, not in the same industry, but across industries in similar circumstances – getting their EIS’ approved.  

(h) Example – not looking at corporate governance rules – regulatory regime that applied to one industry and not another, but produced a disparate impact (labor representation on the boards for manufacturing but not for service industries).  

(i) Economic industry caught by investment can be anything as compared with products.

c) 1105- Minimum Standard of Treatment

(1) Not about discrimination – look at every prohibition and first look at whether it’s discrimination.  They are just borrowing standards of international law – denial of justice.  There is a minimum standard of treatment which international law requires.  

(a) E.g. treatment of aliens – they have to be treated according to a minimum standard – it is not about discrimination b/c national prisoners may have the same conditions – but b/c they are foreign they deserve a certain standard.

(b) Expropriation – Russian revolution and the Mexican revolution where resources are being nationalized and the industries being nationalized mean that foreigners are being expelled.  Former colonial countries went through it to – expropriating property and kicking out multi-nationals with little or no compensation.  To foreign industries it has to be fair and prompt compensation even if the same treatment is not given to national companies that are subject to expropriation.

d) 1107 – Senior Management and Boards of Directors

(1) Mexican provisions originally, but now most of the action is against US and Canada b/c they have deep pockets and a developed regulatory regime.

e) 1110 – Expropriation and compensation

(1) Thought to be against Mexico, but now creeping expropriation against US and Canada b/c of indirect expropriation.  

f) Dispute settlement

(1) Very revolutionary – much farther than anything in the WTO.  

2. NAFTA and WTO Differences
a) Commitment to eliminate all tariffs

(1) The big difference with NAFTA is that it is a commitment to eliminate all tariffs, but there are many schedules and exceptions by product and sector.  

(2) WTO partners negotiate to tariff bindings at the rounds and applies on a MFN basis – if you give lower tariffs to one country you have to give it to all.  But negotiating bilaterally with 145 countries is very difficult.  

b) Quantitative Restrictions

(1) MFN, QR (0) is the same – they just refer to the WTO – GATT.  While in the WTO there are some grandfathered QR.  

c) TBT and SPS are very similar.  
(1) NAFTA predated WTO, but they were using the same drafts.  

d) Rules of origin are a big difference

(1) WTO just has a requirement that rules of origin are not discriminatory

(2) But regional trade agreements (RTA), rules of origin become critical b/c countries trade among themselves with terms of trade that are better than with the rest of the world. 

(3) Becomes the key definer for how to determine preferential tariffs.  

(4) Methodologies to define what will be substantial transformation of the product – not just packing, painting – something that will really determine that it was “made” in the country

(a) Added value:  

(i) Look at the cost of all of the components of the product, which may come from outside the US.  Then you look at how much value was added in country as compared to the original components.  

(ii) There then has to be 60 or 50% of value added, or else it wasn’t transformed into a product from that country.  

(iii) Very complex - Have to look also at origin of components (could be from US or Canada), accounting measures, etc.  

(b) Change in tariff classification heading

(i) Harmonization of product codes become very important, b/c if it then changes tariff categories in country, then it is “made” in that country for the purposes of NAFTA rules of origin.  

(c) Combination of added value and tariff classification

(i) List both tariff classification change and change in value

(5) Interests at stake in rules of origin

(a) Mexico is schizophrenic – may want both light and heavy rules of origin at the same time.  

(i) Heavy rules – means real investment in their economy – have to really employ people to make products.  But this could discourage some investment b/c of the high barriers – large capital investment.  

(ii) Light rules – more attractive to foreign investment.

(iii) So Mexico has to be very careful about how they figure out rules of origin.

(b) US

(i) Depends on what industry it is – if US has large domestic industry, then they want a heavy rule of origin.  If US industry wants to invest in assembling, then they want a light rule of origin if they already are importing heavily.  

(ii) EU has template of rules of origin and countries just take it or leave it. 

3. NAFTA Dispute Settlement Mechanism

a) Private dispute settlement mechanism

(1) Private

(a) Commercial arbitration is private dispute settlement.  

(2) Appoint your own arbitrators/experts

(3) No appeal for private arbitration – but you can go to court to set aside an arbitral award.  

(a) The rules differ from jurisdiction to jurisdiction, but you can’t set it aside just for getting the decision wrong.  You can only set it aside for error on the face of the record (standard for judicial review of administrative action – deference and rational basis) or for some procedural defect (bribed judge).  

(b) Some jurisdictions are arbitration friendly (Swiss courts) – only with great problems will they set aside arbitration decisions.  

(c) Some jurisdictions are not arbitration friendly – the judge feels like arbitration cases are straight appeals and will easily overturn them.

(4) Rules

(a) UNCITRAL and ICSID set up these bodies and rules for the conduct of commercial arbitration – the provide a roster of arbitrators (except for UNCITRAL where the parties can appoint anyone they want and have to have grounds to object to the other party’s arbitrator).  

(5) Place of arbitration

(a) NAFTA decides that the place of arbitration has to be in one of the member states of NAFTA.  It’s the place where you will have to go to court if one of the parties wants to set aside the arbitral award.  

b) Advantages

(1) Confidentiality

(2) Privacy

(3) Speed – quick resolution of disputes

(4) Gives individuals a remedy

(a) Does give individuals a remedy when rights are violated.  
(b) Taxation and tariffs cannot be contested under WTO individually, so states can violate them sometimes with impunity – only brought to task if another state wants to take up the case.  How much lobbying would have to go into that?

(5) Doesn’t violate US sovereignty

(a) As long as the US can regulate and tax, they don’t care so much about foreign investment and real estate owned.

c) Disadvantages

(1) Lack of stare decisis

(a) Often no continuity between panels – there is no precedential effect usually of tribunals – can be, but is very rarely used.  The panels are isolated.  

d) Alternatives to private arbitration:

(1) Court system

(2) Binational panels

(a) Anti-dumping:  NAFTA says that each country’s anti-dumping rules have to comply with GATT.  There are a few important substantive and procedural requirements and there’s a different dispute settlement procedure.  There are binational panels, so normally in US you would go to the World Trade court.  But then you would have Canadians applying American law.  

(3) Fixed international panel – like the ECJ.  They can give preliminary rulings.

(a) European court system is based on the fact that domestic courts directly apply common market laws.  But that is anathema here, but is somewhat accepted in Mexico.  Canada wouldn’t apply RTA laws either – Chapter 11 is the exception to using the domestic court system.  

e) Investor demands under NAFTA:

(1) insurance

(2) treaty to resolve the material problems of investment – they didn’t want to be subject to the domestic law – 1105.   
(3) They wanted the tribunal to resolve all questions of expropriation – 1110, 1111, 1112, 1113.  
(4) The procedural rules would be UNCITRAL or ICSID (Canada is not party to ICSID).  

4. What is the critical difference between 1105 and 1102?

a) 1102 is about discrimination and 1105 is about international minimum standards of treatment.

b) Unlike appellate body in WTO, no final panel under NAFTA for coordination of rulings.  

c) Does a showing of discrimination automatically mean a violation of 1105?

(1) Would depend on relationship for domestic standard (1102) to international standard.  If the domestic standard was a breach of international standard under 1105, then it would be a violation of 1105.  But if domestic law was greater or equivalent protection of international investor than international standard, then there would be no violation.  

(2) They are not totally independent grounds, but sometimes differ.   

(3) E.g. if international standard for expropriation only required compensation for direct physical expropriation and Mexican law provided compensation for domestic companies for indirect but not for foreign, then it would violate 1102 but not 1105.  

(4) If we are putting national treatment regimes in the WTO and NAFTA, does that then incorporate them into customary international law?  

(a) Probably not, since they have explicitly put them in treaties – doesn’t have to be egregious – can be small violation.  

(b) So gov’ts don’t want every situation of mistreatment of/discrimination against a foreigner as a customary international law. 

(c) Could be many slight discrimination cases that are not violations of 1105.   

B. Case Law
1. Loewen case – what is a measure as pertains to state responsibility for act?  Measure has to be final act of judicial organ to be counted as act of state.

a) Claims
(1) 1110 – expropriation of property

(2) 1105 – denial of justice, falls below minimum standard

(3) 1102 – violation of national treatment

b) US Position
(1) US is in a bind b/c the DOJ really feels that it is indefensible, but they have to defend it b/c the feds will have to pay the fine.  

c) Loewen’s position

(1) Appeal bond regulation effectively foreclosed appeal

(2) It was a settlement under extreme duress

d) US objections to jurisdictions

(1) Judgments of domestic courts in purely private disputes are not measures within scope of NAFTA

(a) Law is judge-made and statute-based

(b) NAFTA tribunal is not a global plenary appellate body

(2) MI court judgments are not measures under Chapter 11 b/c they weren’t final acts of US judicial system

(a) Substantive – international rule of state responsibility

(i) Judicial action is single action from beginning to end and state has not spoken until all appeals are exhausted

(ii) State is not responsible for errors when no appeals are made

(b) Procedural – exhaustion of local remedies rule

e) 1121 – Is there a requirement of local remedies before resorting to tribunals?  
(1) You can go straight to a NAFTA tribunal for an expropriation claim without resorting to local system.  
(2) The difference is that here the act is judicial rather than legislative, so there is no action of the state until the final judicial body has spoken.  
(3) With a legislative body, the act is final when the law is enacted, so that is the final act.  
(4) In public international law, if appealing to highest court will be futile or very difficult, then the exhaustion of local remedies is not required.  There is some question in the Loewen case that since they went into bankruptcy if it was really reasonable.  

f) Administrative v. judicial act

(1) If it was a administrative rather than judicial act, you could apply the same reasoning – if the national commissioner of insurance issued a decision, then you could also argue that the company had to pursue administrative remedies – it was not the final act.  
(2) If the House of Representatives voted, then you would have to wait for the Senate for a final legislative act.  

g) Difference between exhaustion of local remedies and finality

(1) You might have go all the way up the insurance chain – only exhausted local remedies if you’ve exhausted the judicial process.  
(2) This is not the same as exhaustion of local remedies – investors do not have to pursue their claims through all of the courts – the whole idea of NAFTA Chapter 11 is to circumvent the local courts.  If the state had expropriated the property, that would be a final act, so the investor could go directly to the tribunal.  

(3) The difference is that the under public internationality law, state responsibility is not invoked until it is a final act of the judicial system.  

2. What is a measure?
a) Ethyl case 

(1) Ruled it as final even without Royal Assent – was cheating a little bit b/c it should have been when the cause of action was brought rather than when the case was decided.  

(2) Could view it as de facto complete.  

b) Azinian v. United Mexican States 

(1) When is the gov’t responsible for acts of its judiciary?

(a) Decision of court clearly incompatible with int’l law

(b) Denial of justice

(i) If relevant courts refuse to entertain a suit, if they subject it to undue delay, or if them administer justice in a seriously inadequate way.  Could also be clear and malicious misapplication of the law.  

(c) Decision was contrary to municipal law

(2) Does not entitle claimant to seek int’l review as though int’l juris seised has plenary appellate juris.  

(3) What must be shown is that the court decision itself constitutes a violation of the treaty.

(4) Showing that the court decision was wrong is not enough to show violation of NAFTA – have to show a denial of justice or a pretence of form to achieve an int’l unlawful end.  

(5) ( The Mexican courts declared the garbage concession contract invalid and the claimant would have had to made a claim as to the invalidity of that judgment in order to proceed in his NAFTA claim.  

3. What is an investment?

a) SD Myers

(1) Otherwise meritorious claim cannot fail solely because of corporate structure

(2) Other bases of standing for company

(a) SDMI & Myers CA in JV

(b) Myers branch of SDMI

(c) SDMI loaned $ to Myers

(d) Market share in Myers constituted investment

b) Methanex – the meaning of the phrase “relating to” an investment means legally significant cnx

(1) US position

(a) Measures of general application affect large numbers of companies so there has to be legally significant cnx between measure and claimant’s investment

(2) Methanex

(a) Relating to means affecting – that is sufficient – has reference to “is connected to”

(3) Panel

(a) View definitions in light of object and purpose of NAFTA (Article 31(1) of Vienna)

(b) “Relating to signifies something more than the mere effect of a measure on an investor or an investment and that it requires a legally significant connection between them.”

4. Ration temporis – does NAFTA apply to actions taken before it entered into force?

a) Mondev

(1) Facts

(a) Canadian real estate company that filed a claim for state expropriation actions that occurred before NAFTA, but the court rulings occurred afterwards.

(2) Holding

(a) The panel said that the claim is dead for 1105, but not for 1110.  Extinguished under 1005, denial of justice, but alive under 1110.  

(b) What constituted the denial of justice was the court decisions.

(c) Even if the investment is gone through expropriation which occurred before NAFTA, the interest remains.  

(3) Evaluation

(a) Theoretically, if the company doesn’t exist, the interest doesn’t exist.  But they say that under public international law, the interest in restitution survives and they can continue to claim on it.  

(b) The interest was created by the expropriation and it was unsatisfied, so they can continue with the claim.  

(c) The consequences of the court decision are being attacked, and these survive.  Weiler thinks this is a little dicey.  

5. National Treatment under NAFTA

a) Myers

(1) Background

(a) Myers does PCB remediation – an American company working in Canada to eliminate PCBs.  

(b) There is only one other company in Canada, but Myers is close to the Canadian border out west.  

(c) The Canadian gov’t introduces measure which ban export of PCBs – wanted processing of PCBs in Canada by Canadians.  

(2) 1102 analysis – under similar circumstances, with treatment no less favorable
(a) National treatment under 1102 is a stronger way to win than 1105, where no discrimination is required b/c it is insulting – the country’s treatment of its nationals falls below national standards.  

(b) Measure in question is arguably origin neutral, since it affects all companies operating in Canada equally.  More difficult to apply than Article 3 of GATT.

(c) Schematic difference between Article 3 and 1102

(i) There is no Article XX,  1101 (4) is not meaningless, but it is not as structured as XX.  It is built into the discipline.      

(ii) Condition of like products is not required – first thing for Article 3 is to look at which products are caught by the discipline – products which are in competition with each other which meet functionally similar needs.   The reason it’s difficult in GATT is b/c of the wording.  

(d) Tribunal’s interpretation of “in like circumstances”

(i) Necessary to keep in mind overall legal context in which phrase appears

(ii) Legal context of 1102 (NAAEC)

(a) States have the right to establish high levels of environmental protection.  They are not obliged to compromise their standards merely to satisfy the political or economic interests of other states

(b) States should avoid creating distortions to trade

(c) Environmental protection and economic development can and should be mutually supportive

(iii) Legal context of 1102 (OECD)

(a) The comparison is only valid if it is made between firms operating in same sector.

(b) More general considerations, such as the policy objectives of Member countries could be taken into account to define the circumstances in which comparison between foreign-controlled and domestic enterprises is permissible inasmuch as those objectives are not contrary to the principle of nat’l treatment.  

(iv) Conclusion

(a) Must taken into account general principles from NAFTA, including both its concern for the environment and the need to avoid trade distortions not justified by env’l concerns

(b) Assessment must take into account circumstances that would just gov’t regs that treat them diff in pub interest

(c) Concept invites exam of whether non-national investor complaining of less favorable treatment is in same sector as nat’l intestor.  

(d) Sector has wide connotation that includes “economic sector” and “business sector”

(v) Holding

(a) SDMI was in like circumstances w/ other Canadian firms

(b) They were both engaged in providing PCB remediation services

(c) SDMI was in a position to attract customers that might have gone to other firms

(d) It was precisely b/c SDMI was in competition that other companies lobbied the gov’t for the measure

(3) Assessing whether measures is contrary to nat’l treatment (purpose or intent)

(a) Whether practical effect of measure is to create disproportionate benefit for nationals over non-nationals

(b) Whether measure, on its face, appears to favor nationals over non-nationals who are protected by relevant treaty

(c) Intent is important, but protectionist intent is not enough if there is no disparate impact, b/c treatment suggests impact

(d) Example - Origin neutral national law or administrative decision, but the case comes up b/c it produces disparate impact.  

(i) Myers PCB case where the American company is shut out.  

(ii)  But there is not necessarily a valid 1102 case.  

(iii) This was easy in PCB, but much less easy in Talbot and Pope.  If we were in Article 3, it would be easy and the state would have to justify with XX.

(iv) Myers – saying that if regulation produces disparate impact, there might be a rebuttable presumption that it is violating 1102.  

(e) How does one rebut the presumption?  

(i) Should they have lost in Myers?  

(4) Less restrictive trade measures

(a) Could have invoked right to source all gov’t reqs 

(b) Could have granted subsidies to internal industries

(c) Fact that border was opened shows that Canada was not constrained in ability to deal w/ problems

6. Pope & Talbot - Fair and Equitable Treatment under NAFTA 1105 and 1102; 1105 “fair and equitable treatment” is beyond that in customary int’l law
a) Issues
(1) Implementation of the SLA (Soft Lumber Agreement)
(2) 1102

(a) How should terms investments of investors and treatment no less favorable in 1101(2) be interpreted?

(b) What standards should be employed in determining whether investment has been denied “treatment no less favorable” than that received by investements of Canadian investors?

(c) In applying 1102(2), to which Candaian-owned investments should Investment be compared, i.e. which companies are “in like circumstances” to the Investment?

(3) 1105

(a) Whether fair and equitable treatment in 1105 adds something to customary international law.  

b) 1102

(1) How should terms investments of investors and treatment no less favorable in 1101(2) be interpreted?

(a) Canada

(i) Plural indicates that more than one investor has to be disadvantaged before national treatment applies

(b) Tribunal

(i) Language of 1102 doesn’t place single investment outside coverage.  Plural form, as matter of semantics, does not require comparison of treatment provided to foreign investor with that accorded to more than one domestically owned investment.

(ii) General principle – use of plural form does not prevent application of statutory or treat language to an individual case (laws preventing discrimination against women, setting labor standards for children, etc.)

(2) What standards should be employed in determining whether investment has been denied “treatment no less favorable” than that received by investments of Canadian investors?

(a) Canada Argues for disproportionate disadvantage test:  

(i) Must first determine whether there are any Canadian owned investments that are accorded same treatment as investor.  

(ii) Then size of group of Canadian investments must be compared to size of Canadian investment receiving more favorable treatment than Investments.  

(iii) Unless disadvantaged Canadian group (receiving same lesser treatment as investor) is smaller than advantaged group, no discrimination  under 1102.  

(b) Tribunal

(i) Uses GATT case to show that standard has to be understood as applicable to each individual case of imported products.  No notion of balancing more favorable treatment of some imported products against less favorable treatment of other imported products.

(3) In applying 1102(2), to which Canadian-owned investments should Investment be compared, i.e. which companies are “in like circumstances” to the Investment?

(a) Circumstances are context specific and have no unalterable meaning across the spectrum of fact situations.

(b) Like can have range of meanings from similar to identical.

(c) Application will require evaluation of entire fact setting surrounding, genesis and application of regime.  
(d) Overall legal context.
(i) Includes Trade and investment-liberalizing objectives of NAFTA.
(e) Test

(i) Treatment accorded foreign owned investment should be compared with that accorded domestic investments in same business or economic sector.

(a) Differences in treatment will presumptively violate 1102(2) unless they have a reasonable nexus to rational gov’t policies that don’t

(i) Do not distinguish, on their face or de facto, between foreign-owned and domestic companies

(ii) Do not otherwise unduly undermine investment liberalizing objectives of NAFTA

(b) Focusing on like circumstances will require addressing any difference in treatment – even addressing facially neutral laws that don’t discriminate except in disparate impact – “treatment” equated again to impact. 

(ii) Once  difference in treatment is discerned, question becomes if they are in like circumstances?  This is the question under which discrimination may arise.  

(a) Excludes non-covered provinces b/c they were not in like circumstances w/ covered provinces

(b) Investment was not in the same position as New entrants and never made application for consideration of errors under Regime.  

c) 1105

(1) Investor

(a) With international law – additional sources going towards definition of fair and equitable treatment
(i) Sources of int’l law found in Article 38 of ICJ statute

(ii) Concept of good faith

(iii) WB guidelines on foreign direct investment

(iv) NAFTA parties other treaty obligations

(v) Body of domestic law of each NAFTA party that addresses exercise of domestic regulatory auth

(b) Investor sees relationship between customary international law and Chapter 11 adds something – Chapter 11 gives you more protection. 1105 does more than customary international law, rather than saying that this reflects customary international law, so if the Canadian measure doesn’t do more than customary international law, then they lose their case under 1105.  
(2) Canadian gov’t – fair and equitable treatment included in int’l law already
(a) Canadian gov’t argues that fair and equitable treatment doesn’t add anything, it just declares what is in international customary law, b/c then they can refer to descriptions used in international law that conducts has to be egregious and very bad – the minimum threshold is higher under customary international law.  

(b) The Canadian gov’t is saying that 1105 requires a high threshold in terms of scope and gravity.

(c) Does not import broad range of standards.

(d) Before a violation of int’l law is found, conduct in question must be egregious.  

(3) Tribunal’s ruling

(a) Correct context is to understand it in terms of many many bilateral investment treaties, not just the strict textualist interpretation.  

(b) They then look at text of Model Bilateral Investment Treaty, that many states have followed:

(i) “Investment shall at all times be accorded fair and equitable treatment, shall enjoy full protection and security and shall in no case be accorded treatment less than required by international law.”

(ii) Model treaty clearly treats fair and equitable treatment as an additive, rather than as included.

(c) In light of object and purpose of NAFTA, the purpose was to protect investors – if there were a norm in customary int’l law then 1105 wouldn’t be needed, so there must be something added from 1105 which made it necessary above and beyond customary international law.  

(i) If there are two possible interpretations, then prefer that interpretation which is more in line with object and purpose of treaty.  

(d) Impossible to say that drafting of 1105 was not informed by Model BIT.  

(e) Why didn’t they adopt same phrase from model BIT?

(i) Post-modern BITs, there may not have been fair and equitable treatment in customary international law.  But by the time NAFTA came around, in the area of investment fair and equitable treatment had been incorporated into customary int’l law.

(ii) The Model BIT was excessively cautious.

(iii) Want to explicitly say that our conception of customary int’l law includes fair and equitable treatment and full protection and security.  

(iv) If they did exactly what the BIT did, NAFTA 1105 would be in the additive camp, and NAFTA doesn’t want this – they want to stipulate what norms of customary int’l law are and what they are consenting to.  

(4) Outcome
(a) Goes to domestic court, b/c under NAFTA they can decide where place of arbitration will be – can set aside some defect in arbitral tribunal.  Usually the error for set-aside will be for lack of jurisdiction, rather than substantive.

(b) Judge says that surely panel was wrong, since include don’t mean additive.  

(c) FTC says that it is additive. 

(5) What is the difference if it is additive or inclusive? 

(a) If it’s part of customary int’l law, then you look to int’l law to determine what fair and equitable treatment, full protection and security is.  You have the whole discipline of int’l law to determine what this is.

(i) Might suggest that NAFTA standard is lower than BITs. If the BIT is additive – full security and protection, fair and equitable treatment, and setting a minimum at int’l law.   Could treat it as higher since it is put as additional.  

(b) If it’s not part of customary int’l law, cases – judges will decide what it is and the general standard may be higher or lower than int’l law.  The decision will then be based on:

(i) Own intuition of what is equitable

(ii) Their common law and national standards

(iii) Other NAFTA cases.   

7. Myers – 1105 is not additive, but instead concurs w/ customary int’l law deference to domestic courts

a) Level of treatment violating 1105

(1) The Tribunal considers that a breach of Article 1105 occurs only when it is shown that an investor has been treated in such an unjust or arbitrary manner that the treatment rises to the level that is unacceptable from the international perspective.

(2) That determination must be made in the light of the high measure of deference that int’l law generally extends to domestic authorities to regulate matters w/in their own borders.

(3) The determination must also take into account any specific rules of int’l law that are applicable to the case.  

8. Metalclad – 1105 claims
a) Background

(1) Court affirmed municipality decision withholding permits.

(2) Metalclad said that municipality only had building jurisdiction – structural design, etc.  But the municipality denied them for environmental reasons, which is supposed to be under federal gov’t – SEMARNAT permit.

(3) The panel awards them $16 million for this.  

b) Claims

(1) Violation of 1105, which requires minimum standard including fair & equitable treatment

(2) Violation of 1110, direct or indirect nationalization or expropriation of an investment or take measure tantamount to nationalization or expropriation except (a) for public purpose (b) on a non-discriminatory basis (c) in accordance with due process of law and 1105(1) (d) on payment of compensation in accordance with paragraphs 2 through 6.  

c) 1105 – Initial Arbitration  
(1) Transparency 102(1) requires that all legal requirements for operating investments should be readily known.

(2) Municipal auth denial of permit for environmental reasons was improper, since only nat’l gov’t had power.  

(3) Not affected by 1114, which is accordance w/ env concerns, since Mexican gov’t already believed that permit was in order.  

(4) Mexico failed to ensure a transparaent and predictable framework for investment – totality of circumstances demonstrates lack of orderly process and timely disposition in investor’s expectation that he would be treated fairly and justly.

(5) (B/c lack of transparency and order violate minimum int’l standard, investor has violated 1105.  

d) 1105 – appeal

(1) “including fair and equitable treatment” as additive or inclusive

(a) Textual meaning

(i) Additive is directly opposite to inclusive

(ii) Contrary to Vienna 31(1) requiring ordinary meaning

(b) Intent shown through fact that NAFTA parties chose not to use exact language of BITs

(i) Means that they didn’t want provision in Model Bilateral Investment Treaty

(2) Transparency has not become part of customary int’l law

(a) No authority cited to introduce that it’s now part of customary law

(b) One panel member said that principle of transparency and regulatory fairness incorp in 1105, but this is too expansive a definition of customary int’l law

(c) Transparency is listed as principle and rule of NAFTA, not as objective.  So shouldn’t be used in overall interp.  

e) The gov’t is saying that you are more likely to see Metalclad by additive theory, rather than int’l standard, since domestic standards provide higher standards than int’l standards.  They don’t want a special NAFTA standard to develop.  

9. Mondev and FTC Clarification of 1105
a) FTC Clarification

(1) Article 1105(1) prescribes customary int’l law minimum standard of treatment of aliens ad minimum standard of treatment to be afforded investments

(2) Concepts of “fair and equitable treatment” and “full protection and security” do not require treatment in addition to or beyond that which is required by customary int’l law

(3) A determination that there has been a breach of another provision of NAFTA or of separate int’l agreement does not establish that there has been a breach of 1105(1)

b) Tribunal

(1) Agrees that the key is to look at customary int’l law, but believes that customary int’l law can include thousands of bilateral investment treaties that have been concluded.

(2) Also have to look at opino juris – whether states thought they would be bound by it.  But US said that intent was to incorporate elements of int’l law that bear on fair and equitable treatment and security.  

