Evidence Outline
Background on Evidence and the Anglo-American Jurisprudential System
· rooted in a love/distrust with the jury and a reliance on live evidence with a unitary trial (not dribs and drabs of Continental system)
· also need rules b/c adversarial system, parties have control over the evidence
· evidence formalistic so predictable, lawyers know what they can get in
· FRE codifies some common law, but also advance in small ways

· Cross-examination as a core diviner of truth, thus concerned about ensuring that evidence is testable (and therefore hearsay exceptions, and live evidence)
· Basic issues of every piece of evidence: (1) relevance (liberal, FRE 401), (2) Competence (can witness be questioned and give answers) ( generally admissible
· Though can always impeach
In General
· FRE 103(a)(1): need objection with a “specific ground”
· US v. Holland (9th Cir, 1989) – can’t just say objection, must specify to preserve

· Rule 106: when introduce part of a reading, party can argue for other parts of writing to be entered if it is contemporaneous

Relevancy
· FRE 401: Relevant evidence means evidence having tendency to make any fact of consequence to determination more or less probable.

· FRE 402: All relevant evidence is admissible.  Irrelevant evidence inadmissible.

· FRE 403: Even if relevant, if evidence more prejudicial than probative, may be excluded

· Rare that evidence is excluded because cumulative or prejudicial, a weak objection (cause who knows what evidence jury accepts, and all evidence prejudical)

· People v. Adamson (CA 1946) (theft, is selling diamond ring relevant? Stockings?) – yes, because “constituted a logical link in the chain of evidence”, went to motive, stockings not too prejudicial because prosecutor did not say made a sexual degenerate
Authenticating Real Evidence
· FRE 901: Evidence must be authenticated as a step towards admissibility, methods listed in rule as examples only.  Evidence can’t speak, witness must speak for it.  Not by affidavit because must cross-examine.
· Methods listed included identification through knowledge, familiarity with handwriting, comparison by an expert witness, distinctive characteristics, voice ID, telephone conversations went to specific number and that person answered, public records, ancient documents, process or system with a showing that proper result

· Easiest Foundation/Method: admit by stipulation (though then can’t prove in front of jury, which could be good)
· Foundation: Method 1: (1) object has unique characteristic, (2) witness has observed before, (3) identifies again (4) based on this unique characteristic, (5) evidence in same condition
· Foundation: Chain of Custody Method: (1) Witness received, (2) witness safeguarded, (3) witness disposed of object, (4) same object, (5) same condition
· Some exceptions, Eisentrager v. State (2 minutes holding blood, witness not produced), but not in Amaro v. City of New York (where chauffer had blood same for 36 hours)Wooley v. Hafner’s Wagon Wheel (Ill app. 1960) suggests difference in stringency between civil and criminal
· Standard is not that court is convinced, but that a reasonable jury could be

· So usually don’t have to bring the property clerk to testify
· Note that problems here though can damage weight of evidence

· Anderson v. Berg (Kan. 1969) (bottle of wax) – improperly authenticated, no foundation that wax in substantially same condition as it was 4.5 years before
Demonstrative Evidence
· Diagram/Model Foundation: (1) diagram depicts a certain are or object, (2) witness is familiar with area or object, (3) witness explains the basis for his or her familiarity, (4) in witness’ opinion, diagram is an accurate depiction of the area or object
· When photo of a scene, not the crime, now just a diagram, that witness how scene looked, confirm that photo is an accurate depiction
· Demonstrations/Test: (1) explain how demonstration resembles original circumstances, (2) explain workings of particular demonstration are relevant to original circumstances
· Hall v. General Motors Corp. (DC Cir. 1980) (GMs tests, some accepted, some rejected) – test conditions have to be close enough so that a fair comparison to the issue at which directed
· Photos: now goes to adequate foundation of working equipment, allow in ATM camera pictures even if no one to swear they saw what the photo shows
· Photo Foundation: (1) witness is familiar with the object or scene, (2) witness explains the basis for his or her familiarity with the object or scene, (3) witness recognizes the object or scene in the photograph, (4) photograph is a fair, accurate, true, or good depiction of the object or scene at the relevant time

· Extended foundation because offered not as diagrams, but as actual records of the events
· Chevigny Photo Foundation: Photographer has to say where fits in the  narrative, mechanism was capable of recording at the time of the event (in good working order), was so recorded, and picture not altered
· Knihal v. State (Neb. 1949) (outdated) (photographs 1 hour after bar fight) – only admissible if from point of view of the witness

· real problem is not necessarily a fair depiction, too prejudicial to be a diagram, not really relevant
· Motion Picture Foundation:  FRE 104(b) says don’t need photographer, just someone who was present when activity occurred
· Old foundation includes operator testifying that filmed activity, that machine in good working order, had custody of movietape, etc.
· Chevigny says: photo, plus additional element that film is continuous ( but for Bannister just to let your opponent see all film)
· Bannister v. Town of Noble, Okl. (10th Cir. 1987) (“Day in the Life” film) notes that issues that П may be faking or just different because aware of camera, concerned about no cross-examination and jury putting too much weight, but will admit on a case-by-case basis
· Best process here is in limine motion to view tape with counsels and judge first, oppose entire film or get a redaction
· Tape Foundation: modern: just need a witness to say that they heard the conversation and the tape accurately reproduces it, Strict Foundation: operators qualifications, operated recorded at certain time and place, equipment used and whether in working order, procedures, is it a good reproduction, custody, operator recognizes tape, tape is still good reproduction 

· Chevigny foundation: (1) accurate (equipment in working order), and (2) authentic (testimony from someone that this conversation took place at certain time, certain place, between certain people, (3) this is a recording of that event

· US v. Carbone (1st Cir. 1986) (inaudibility of tape recordings in drug case, tapes enhanced) inaudibility test: are the inaudible parts so substantial that the make the rest more misleading than helpful

· Use of transcripts allowed (though tapes win if conflict with transcripts, though should authenticate transcripts)
· also remember can use authentication, like, FRE 901(b)(9) – a process or system to produce a result (here result of recording of events) ( used for automatic video tapes [check this]
Authenticating Documents (stipulations more common here)
· For every document, think (1) authentication, (2) best evidence, (3) hearsay

· FRE 902 – self authenticating – documents self authenticate in variety of circumstances, including certified copies of public records, official publications by a public authority, newspapers and periodicals, trade inscriptions and like, notarized documents, commercial paper and related docs, certified documents of regularly conducted activity (last one must offer in advance to other side)

· Handwriting methods: (1) admission, (2) witness saw them sign document (even adversary), (3) familiar with hand writing, (4) comparison by expert witness, (5) jury comparison
· Keegan v. Green Giant Co. (ME 1954) (trademarked can) improper foundation, no evidence proving label came from ∆
· Antiquated, self-authenticated now under FRE 902(7), “trade inscriptions and the like” 

· Private Writing Foundation Methods  - (1) witness who saw document being made, (2) familiarity with evidence, (3) reply letter doctrine, (4) comparison by an expert document examiner (though this is not scientific under Merrell Dow)
· reply letter doctrine – proponent sends a letter, a reply letter is sent with facts from the first (authenticated) letter

· Business Writing Foundation Methods – 
· Conventional business records – testimony of the records custodian

· Computer records – 1) how record was given to computer, (2) that computer can keep accurate record, (3) that operable and did keep accurate record, (4) that the printout come out of the system, (5) and no tampering
Best Evidence Rule
· Best evidence rule – “For the purpose of proving the content of a writing, the original writing itself is regarded as the primary evidence, and secondary evidence is inadmissible unless failure to offer the original is satisfactorily explained.”

· FRE a little bit broader
· Chevigny: If a document is offered to prove its contents, then the original  has to be offered

· When not offered for truth of contents? Impeachment, refresh witnesses recollection, but usually offered for truth of contents
· Rationale: If litigant has choice of several ways to prove a fact, must make them produce the most reliable and enlightening evidence they can get
· Rule 1001: definition of what is a writing, an original (computer printouts fine, negatives and any print therefrom, carbon copies), and duplicates (copy made form same impression as originals, but not a retyped leter)
· Rule 1002: to prove content of a writing, recording, or photograph, need an original
· Note inapplicable to most photos that are just adding to their testimony, only important when the photo has independent probative value
· Rule 1003: Duplicates admissible as well unless a (1) genuine question is raised to authenticity of original, (2) when it would be unfair
· Rule 1004: originals not required if (1) lost or destroyed and not proponent who lost or destroyed in bad faith, (2) original not obtainable by available judicial process, (3) original in possession of opponent, (4) when its just a collateral matter.
· Rule 1005: Public records – certified copy is sufficient
· Rule 1006: Summaries – if really voluminous, may submit summaries, as long as originals available to all parties
· Rule 1007:  testimonial or written admission of opposing party can prove contents without need for original
· Rule 1008:  Court determines these issues, except trier of fact decides if (1) document ever existed, (2) whether another writing/recording/etc. is the original, (3) whether other evidence of contents correctly reflects the contents
· Seiler v. Lucasfilm Ltd. (9th Cir. 1986) – case demonstrates need for best evidence, here no original proof, secondary evidence produced only after Empire Strikes Back, a big danger of fraud (just like “remembering” the contract)
· FRE and most states have rejected degrees of secondary evidence (on whether copies over oral testimony, or vice versa)
Testimonial Evidence – Competency ( Observe, Remember, and Relate
· FRE 601: every person is competent unless provided for otherwise in the rules
· So no incompetency due to religious believe, conviction of crime, of connection with ligitation

· Leave general rules of mental competency to discretion

· FRE 602: Lack of Personal Knowledge: witness must have personal knowledge (witness can testify that this is the case), but subject to 702 on expert opinion testimony
· Loftus article – issues of eyewitness testimony, time, postevent information, enhancing/compromising memory from co-witness
· US v. Wade (US 1967) concerns over eyewitness testimony, lead to this lineup case and Stovall v. Denno (US 1967) – a due process right to exclude identifications that are “unnecessarily suggestive and conducive to mistaken identification”
· Most courts don’t require a pre-trial line-up, can finger the ∆ in the courtroom
· Expert testimony on this unreliability? Most courts (not all) say discretion of trial judge on admissibility, and many courts admit even if not required
· Of course studies may be off, more likely to remember the tramatic
· Schneiderman v. Interstate Transit Lines (IL 1946) (bus crash, Пs injuries prevent him from speaking coherently or intelligently, only response to simple questions) standard is whether witness has the capacity to observe, recollect, and communicate – mental deficiency only goes to weight for jury
· People v. White (IL 1968) – (nursing home, knee up) --- not competent, not enough support that woman could observe, recollect, and communicate (in part because couldn’t tell whether “no” or just couldn’t move leg)
· Children? Some states allow closed-circuit or videotape when fear experience will make incompetent
· Note NY Times article on dangerous techniques used in Margaret Kelly Michaels conviction, as well as nursery school case (NJ court throws out as too suggestive, buts burden on State of clear and convincing evidence after ∆ makes a showing that victim’s statements were product of suggestive or coercive techniques)
Testimonial Evidence – Opinion and Expert Testimony
· FRE 701: Opinion Testimony by Lay Witnesses: opinions of lay witnesses are limited to those opinions which are (a) rationally based on the perceptions of the witness, and (b) helpful to clear understanding of the witness’ testimony or the determination of fact in issue, and (c) not base on scientific or other specialized knowledge within scope of Rule 702

· Aka opinions are allowed, as long as based on actual knowledge and competent (observe remember and relate)
· FRE Rule 702: Testimony by Experts: “If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.”

· Daubert v. Merrell Dow Pharaceuticals, inc. non-exclusive checklist: : (1) has expert’s theory or technique been tested, (2) whether technique or theory has been subject to peer review and publication, (3) known or potential rate of error of the technique or theory when applied, (4) the existence and maintenance of the standards and controls, and (5) whether the technique or theory has been generally accepted in the scientific community
· Advisory notes add: 1) theory developed for this case or independent of litigation, (2) unjust extrapolation from the original premise, (3) adequate accounting for obvious alternative explanations, (4) whether being as careful as would be in own work, (5) is expert’s field or discipline known to reach reliable results

· FRE Rule 703: Bases of Opinion Testimony by Experts:  if there are facts that expert uses as bases of opinion, may be used even if ordinarily inadmissible, as long as reasonably relied upon by other experts in the field (though not disclosed to jury unless court believes probative value in helping jury evaluate expert’s opinion substantially outweighs prejudical effect)

· FRE Rule 704:  Opinion on Ultimate Issue
· (a) except as in (b) opinion or inference otherwise admissible is not objectionable because it embraces the ultimate issue to be decided by the trier of fact

· (b) no expert witness testifying on mental state or condition of ∆ in a criminal trial can testify on whether ∆ did or did not have the mental state or condition constituting the element of the crime charged or defense

· FRE Rule 705: Disclosure of Facts or Data Underlying Expert Opinion:  expert may testify in terms of opinion and give reasons without testifying as to underlying facts, though may be required to disclose on cross-examination

· FRE 706: Court can appoint experts
· Gladden v. State (AL 1951) officers allowed to testify that their opinion that ∆ was drunk because drove cops off road, opinion on this non-complex matter allowed

· From Class: Experiential expertise?  Must be some sort objective overlay, more than a mere hunch
· Central Railroad Co. of NJ v. Monahan (2d Cir. 1926) (L. Hand) – Americans have carried exclusion of opinion evidence beyond
· US v. Yazzie (9th Cir. 1992) observations that the girl was not underage improperly excluded – should have been able to say that thought girl was not underage, not just limited to observations of characteristics (particularly here as issue in case is whether had that opinion and whether reasonable)
· Wilson v. Pennsylvania Railroad Co. (PA 1966) not abuse of discretion where excluded opinion on whether car was stalled by a lay witness who based it on no exhaust coming out of tailpipe

· Rabata v. Dohner (WI 1969) (crash expert called) ( case rejects the lengthy opinion hypothetical, just qualify the witness, adversarial proceeding will bring out the real issues
· Real question though is whether reliable procedures to create a experiential/empirical basis

· Daubert v. Merrell Dow Pharmaceuticals Inc. (US 1993) (Bendectin expert(?) testimony)  rejects previous common law “general acceptance” test, FRE occupied field, H:  Judge must decide whether the proposed expert knowledge is (1) scientific knowledge that (2) will assist the trier of fact to understand or determine a fact in issue

· See above for criteria, but generally: tested, error rate, peer review, and whether generally acceptance
· R: judge enters because good principles and methods reliably applied, not based on the conclusions

· Empirical Requirement: Expert needs some root in empirical science

· Non-scientific evidence? Daubert applies as much as it can ( often goes to training or experience (for fingerprints or property appraiser)
· Expert Foundation Elements: (Daubert and Frye tests)
· (1)  Witness #1 is qualified to establish the theory’s validity and the instrument’s reliability.
· (2) underlying theory is valid.  Very necessary under Daubert
· (3) underlying theory s generally accepted.  Necessary under Frye, useful under Daubert
· (4) Instrument or technique is reliable (unnecessary under Frye, technically, but not really)
· (5) The instrument is generally accepted as reliable (same deal with Frye and Daubert as (3))
· (6) Witness #2 is qualified to conduct and interpret the test results.
· (7) The instrument witness #2 used was in good working condition.
· (8) The witness used the instrument in the test.
· (9)  The witness used the proper procedures. (Courts divided on whether this is necessary)
· (10) witness states test results
Examination of Witnesses
· FRE 611: Mode and Order of Interrogation and Presentation – court can control order and mode, scope of cross-examination limited to subject matter of direct examination and matters of credibility, leading questions OK on cross but not direct (unless hostile witness)
· Leading question – a question that suggests its own answer (want to know what witness knows)
· R: on cross, b/c can’t expect helpful answers
· Not absolute, obviously all questions are leading to some degree 

· Straub v. Reading Co. (3d Cir. 1955) ( leading questions of П so bad that trial overturned, despite fact that this normally in trial court’s discretion
· Leading questions also may be permitted when witness has failed to include in his testimony a matter that cannot be pointed to by a general interrogatory -> see refreshment of recollection

· Misleading questions – tricking into admitting something – is a no, no, treated severely
· Argumentative – different then misleading, is essentially pressuring witness to change his testimony or trying to refresh memory that cannot be refreshed
· FRE 612: Writing Used to Refresh Memory – can do this to refresh memory, must provide writing to adverse party who can cross-examine with it and enter it into evidence
· If admitted, a hearsay exception for this recorded recollection, FRE 803(5) ( note read in, not entered into evidence (?)
· FRE 613 Prior Statement of Witness – if examining a witness on their prior statement, do not need to give that witness their prior statement but must show to counsel, BUT extrinsic evidence of a prior inconsistent statement is not admissible UNLESS witness afforded opportunity to explain or deny it (but this rule inapplicable to admissions)
· US v. Riccardi (3rd Cir. 1949) (refreshing memory of stolen chattels) ( ok here because “present recollection revived” as a opposed to “past recollection recorded”, trial court discretion to ensure not just reading of the list, that memory actually revived
·  Past recollection Recorded Foundation: (note a hearsay exception, document, not the testimony, is the real evidence, BUT FRE requires that have to read it in) (1) witness had knowledge, (2) witness (or in most jurisdictions someone else from witnesses memory) prepared record of facts, (3) while still fresh in memory (pretty liberal), (4) witness vouches that when prepared record it was accurate, (5) at trial witness cannot completely and accurately recall the facts
· Present Recollection Revived: (1) witness states cannot remember, (2) witness states something will refresh their memory, (3) proponent tenders writing, (4) witness silently reads, (5) witness states memory refreshed, (6) witness testifies (document not offered but often marked) 
· Scope of Cross-examiantion (note Confrontation Clause issues)
· If cross conflicts with privilege, can strike direct, override privilege, or not allow the cross
· Davis v. Alaska (US 1974) conflict between ∆s cross and state policy of nondisclosure of juvenile offenses, Court reverses conviction, because witness’s probationary status went straight to issue of bias

· Olden v. Kentucky (US 1988) prosecution of black man for rape of white woman, consent only issue, violated Confrontation Clause to not be able to ask whether victim lived with another black man

· Direct testimony often struck when witness invokes the 5th on cross, because Government could have immunized the witness (not struck if too collateral, Coil v. US)
· Coy v. Iowa (US 1988) – right to confrontation violated when children witnesses allowed to testify at the trial with one-way screen that prevented them from seeing defendant (367)

· BUT Maryland v. Craig (US 1990) allows similar process with child testimony by closed circuit TV after trial court had made individualized finding based on expert testimony that children would suffer severe emotional distress and could not reasonably communicate if in same room as ∆

· Finch v. Weiner (CT 1929) - civil suit, П asks only if employed by ∆, error for ∆ on cross gets in his whole testimony, beyond scope
· US v. Segal (3rd Cir. 1976) – IRS bribery, cross improperly restricted because ∆ not allowed to play parts of tape not already played by П, improper because scope is based on subject matter not time
Methods of Impeachment
· FRE 607: anybody can impeach, including party who called the witness
· Basic methods: competency, bias, bad character, self contradiction 
· Real question is whether extrinsic evidence allowed
· Contradiction: OK, but State v. Oswalt (Wash. 1963) (restaurant owner on whether there) but no extrinsic evidence on collateral issues (undue confusion)

· Depends on relation to the matter at issue, thus People v. Wilson (Cal. App. 1967) - ∆ witness testifies about assault taking place not near ∆, says B came by house 15 minutes later, not error for prosecution to call B to say was not at house that day

· Remember can always cross-examine, even if a collateral issue

· Bias  - US v. Abel (US 1984) – co-conspirator testifies against ∆, ∆ witness testifies against co-conspirator, government wants to fire back that ∆ and ∆ witness are members of Aryan Brotherhood – Court finds this probative that bias because part of same organization, and one that encourages lying for the other guy (plus good that Court limited mentioning of name) – common law allows extrinsic evidence showing bias
· Bias Foundation – (1) where event occurred, (2) when event occurred, (3) who was present, (4) what occurred, (5) fact or event will tend to bias (unnecessary and tends to backfire)
· Common types of bias ( financial stake (including lawsuit), turned state’s evidence
· Prior Crimes
· FRE 609 – may admit prior crimes to attack credibility of non-criminal-∆ witness if a felony or a crime of dishonesty or false statement (10 year limit, pardon provisions etc.)
· In case when criminal ∆ wants to testify, prosecution has burden of showing that the probative value of the question of crime outweighs prejudice to the ∆ (very hard to show)
· So similar crimes especially unlikely

· But for other witnesses, likely admissible unless FRE 403

· Proved through extrinsic evidence of rap sheet (because so easy)

· Universal process is the pre-trial in limine motion, Sandoval is NY example (but only mandatory for criminal ∆s)
· Note, NY does not limit to felonies and falsehoods
· Cree v. Hatcher (3rd Cir. 1992) (expert witness impeached based on failure to file a tax return) ( crimes done categorically, since no element of deceitful intent, cannot admit this misdemeanor as a crime of dishonesty
· Crimes of criminal ∆, see 404(b)
· Character Evidence ( inadmissible to prove conduct, but exceptions
· FRE 404(a) – character evidence generally inadmissible, but accused can offer it and prosecution can rebut the same, and for alleged victim ∆ can offer evidene of pertinent character trait and prosecution can rebut and give evidence of peacefulness if homicide and who is first aggressor at issue
· FRE 404(b) – other crimes, wrongs or acts ( inadmissible to show action in conformity, but admissible for other purposes such proof of motive, opportunity, intent, preparation, plan knowledge, identity (but prosecution must give notice)
· People v. Sandoval (NY 1973) ( established pretrial hearing for whether will admit prior crimes, so that ∆ can decide whether to take the stand (balance probative value and danger of prejudice) ( goes to impeachment because shows ∆ willing to put own interests over those of society ( ∆s burden to prove prejudicial effect
· Bad Acts: usually looking for the past lie

· People v. Sorge (NY 1950) (still NY law, but not FRE) - questioning on prior abortions in order to impeach credibility allowed (note questioner allowed to badger the witness on this, because no extrinsic evidence allowed, admission at trial by witness is only way (why? b/c too collateral)
· FRE 608(b) – however provides that specific instances other than crimes may not be proved by extrinsic evidence (ok to cross-exam though, at trial court’s discretion)
· Bad Acts Foundation: (1) when witness committed act, (2) where witness committed act, (3) nature of act reflects adversely on witness’ credibility
· Prejudice? If the same act, as in Sorge a good lawyer will be able to argue too prejudicial [use FRE 403]

· Hence excluded in William Kennedy Smith, but the FRE 413 passed (sex crimes even for propensity)
· Just badgering, not bad act? Ask opponent to have some basis at sidebar

· Remind that under oath to prod witness

· Can rehabilitate the witness (including by extrinsic evidence, 608(b))
· Mark Furman video on making up evidence – was not allowed in since extrinsic evidence of a bad act, BUT ephitet was a prior inconsistent statement allowed in (since said didn’t use them)

· Character for Veracity – extrinsic evidence allowed through opinion testimony
· Rationale: traditional, presentation is short and simple

· State v. Ternan (WA 1949) – character evidence ok here, but open door by putting self by putting self on stand for evidence on general reputation for truth and veracity
· FRE 405: Methods of Proving Character – only by opinion or reputation, specific examples only on cross-exam or if essential element to the charge, claim, or defense
· Character Trait of Untruthfulness Foundation: (1) Witness #1 is member of same community, (2) Witness #2 resided substantial period of time, 3) Witness #1 had reputation for untruthfulness, 4) Witness #2 knows this reputation

· If own opinion is allowed, modify elements accordingly

· Prior Statements - Prior inconsistent statements can be proven by cross-exam or extrinsic evidence (assuming witness denies statement on cross-exam, and not really collateral)
· REMEMBER: prior statement not admissible for its truth but for credibility
· FRE 613 Prior Statements of Witnesses – extrinsic evidence is allowed, but only if witness has opportunity to explain or deny the inconsistency (don’t have to show the witness the statement, but do have to show opposing counsel)
· FRE 801(d)(1) Prior statement not hearsay if – (A) is inconsistent with declarant’s testimony that is subject to penalty of perjury, (B) consistent statements offered to rebut recent fabrication or improper influence, (C) identifications
· FRE 801(d)(2) – not hearsay if admission by party-opponent (including co-conspiracy, etc., see rule later)
· Denver City Tramway Co. v. Lomovt (CO 1912) (prior statement: motorman ought to be lynched) admissible since inconsistent statement that goes to credibility of witness
· Prior Statements Foundation - (1) Opponent should get witness committed to the testimony he gave on direct examination, (2) witness made an earlier statement at a certain place, (3) witness made a statement at a certain time, (4) certain persons were present, (5) statement was of certain tenor, (6) prior statement is more likely to be reliable than present testimony (dangerous, due this in closing instead), (7) if written, opponent hands writing to witness (first showing to other counsel, though unnecessary under FRE 613a)

Hearsay
Hearsay or not Hearsay  - Question 1: is statement being offered for its truth?
· Common nonhearsay uses:

· (1) circumstantial evidence of declarant’s state of mind
· (2) statement is an operative fact or verbal act (words that have legal consequences, such as offer in contract suit or slander in tort action)
· (3) shows effect of state of mind of hearer or minder
· (4) Implied assertions [Headley, more difficult]
· FRE 801(a) - statement is an oral or written assertion or nonverbal conduct as assertion
· FRE 801(b) – declarant is person who makes a statement
· FRE 801(c) - is a statement, other than one made by declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

· FRE 801(d)(1) – prior inconsistent statements are not hearsay, nor are consistent statements used to rebut an express or implied charge of recent fabrication or improper influence, or prior IDs
· FRE 801(d)(2) – also admissions by party-opponent are not hearsay, including (A) party’s own statement, (B) statement of which party has manifested belief in truth, (C) statement by person authorized to make statement for party on subject, (D) statement of party’s agent within scope of the agency, (E) statement of coconspirator during the course and in furtherance of the conspiracy
· Rationale: exclude because want statements in court, the unreliability of what heard from others ( because all of below cannot be tested on cross
· 
[image: image1]
· Leake v. Hagert (ND 1970) (unavailable son’s statement on the light on the tractor) ( hearsay, inadmissible [note not an admission or against interest]
· Central of Georgia Railway Co. v. Reeves (AL 1972) - trying to admit what doctor told П regarding injuries not for truth, but for mental anguish caused, court rejects but bad case
· State of Mind:  194th St. Hotel Corp. v. Hopf (Fla App. 1980) – slip-and-fall suit (collapsed lung) – here П is allowed to testify that doctor told her she should never undertake activities that strain her again trial court instructed that statement was only to be taken for state of mind, not for proof of the statement
· Kingdon v. Sybrant (ND 1968) – Court holds rumors regarding scandalous affair since the proof that Father was not insane (as daughter cut our of the will now contends) to think his wife had an affair and that not really his daughter, Admitted because goes to whether Father had evidential basis for the rationality his belief not trying to prove the affair had in fact taken place
· Sollars v. State, ∆ arguing insanity, wants to offer letters written by himself to the Pope, FBI, etc. ( clearly this goes to state of mind, not to prove that person’s unknown are attacking the ∆

· Betts v. Betts (Wash Ct. App. 1970) “He killed my brother and he’ll kill my mommie too” – doesn’t go to truth, relevant to best interests of child (whether child believed this, should we send this child to someone she fears, legally relevant) If words circumstantially affect a person’s state of mind, than not hearsay
· Hickey v. Settlemier (OR 1993) (libel suit, 20/20) – legally operable facts are not hearsay, but reporters statement about what said was hearsay (because of additional hearsay layer)

· Safeway Stores, Inc. v. Combs – lady don’t step in that ketchup, legally operable fact insofar as destroys negligence

· Legally operative facts not offered for truth, but only that they were said
· Implied Assertions - Headley v. Tilghman (2nd Cir. 1995) (implied assertion that ∆ was a drug dealer from statement over phone to cops who had busted in that the guy wanted drugs) ( Court admits as circumstantial evidence of a conspiracy
· House of Lords rejects on similar facts, Regina v. Kearley
· Formalistic reasoning that an implied assertion, not an assertion ( real reason is that so damn relevant want to let it in

· Question is how assertive, how much implied (cannot be consistent application of this rule) ( quit-claim deed too assertive that believed owned land when granted for this rule for instance
Hearsay or Not Hearsay: Prior Inconsistent (and Consistent) Statements
· See above FRE 801(d)(1) ( remember the prior inconsistent statement must be under oath/proceeding/deposition
· Rationale: for one, the declarant is on the stand, so can be cross-examined
· Prior Inconsistent Statements:
·  Rowe v. Farmers Insurance Company, Inc. (MO 1985) (burning car in middle of field, prior statement was in bar that going to destroy for insurance money) ( MO court allows not just use as nonhearsay, but use as substantive evidence [Chevigny thinks this rule makes sense, and CA goes this way]
· Dissent argues that should not admit as substantive evidence because (1) inaccurate repetition of oral statements made years prior, (2) misleading or incomplete statements subject to unintended interpretations, (3) inaccuracy by the witness of declarant’s statements as result of suggestion or coercion

· FRE as originally proposed would have allowed prior inconsistent statements for substantive evidence, but political compromise is only can use as substantive if prior statement made under oath in a proceeding
· See Rowe dissent for Congress’ rationale, under oath statements get rid of these problems
· States generally reject orthodox rule rejected by MO, but split on whether except Federal rule or more expansive
· Rare exception on prior inconsistent statement ( when is absolutely necessary to prove a defense and no other way to prove fact Chambers v. Mississippi (VERY rare, a 6th Amendment doctrine)
· Chambers was a case where a witness exonerated Chambers through self-incrimination, MS wouldn’t let it in

· Prior Inconsistent Statements and Own Witness: 

· Can be done in CA and in Federal Courts when prior inconsistent statement was from a preceeding under oath (grand jury testimony for instance)
· US v. Ince (4th Cir. 1994) (retrial MP says witness said Ince fired shots, now she says forgotten) ( MP’s testimony inadmissible hearsay cannot circumvent rule ( Constitution [Confrontation Clause?] limits Government’s power to impeach its own witness by presenting prior inconsistent statements, Apply FRE 403
· Surprise required [?]

· Subterfuge test still inherent (even if not surprise) for impeaching own witness in a criminal trial (FRE 607)

· NY Law on this: only can impeach own witness if there testimony disproves own case, only can be used for impeachment, and only using written statements or oral testimony made under oath
· CA Law – seems to allow
· Consistent Statements as Nonhearsay ( generally don’t want to be able to bolster memory, but allow to rebut, but a temporal element
· Tome v. United States (US 1995) (alleged fabrication, sex abuse and the end of the summer) consistent statements must be prior to the charge of fabrication or improper influence (stick with the common law, otherwise exception swallows the rule)
· Breyer (and conservatives) dissent:  should look to relevance, not timing of the statement (whether likely more reliable)
· Prior ID foundation - (1)  The witness had already made an in-court identification of the person, (2) The witness had a pretrial opportunity to observe the person, (3) The witness had an adequate opportunity to observe the person, (4) The pretrial encounter was conducted in a fair manner, (5)  At the pretrial encounter, the witness identified the same person.

· At common-law admitted only for credibility, but FRE allows prior in-court ID to be used as substantive evidence
· US v. Owens ( badly injured victim, could make ID shortly after crime, but not after his coma so could not ID anymore, Supreme Court holds up his first ID

Hearsay or Not hearsay – Admissions of a Party
· Difference between declarations against interest and admissions is that admissions are only against a party
· Admissions are admitted because of adversarial relationship (can go on stand and deny admission), declarations against interest because of perceived reliability
· FRE 801(d)(2) Nonhearsay - Admission by a party-opponent - Nonhearsay if “The statement is offered against a party and is (A) the party’s own statement in either an individual or representative capacity  or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.  The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).”
· Cal Evid Code differences (§1220-23) – same but, must be co-conspirator statements made before or during party’s participation in the conspiracy
· Bill v. Farm Bureau Life Insurance Co. (IA 1963) (farm boy suicide and the parental nod) – negative headshake was an admission against interest, error for court to exclude it
· Problems with decision? Ambiguity and no first-hand knowledge

· With agency/conspiracy be careful on which ∆ evidence can be admitted against

· Scherffius v. Orr (Mo. App. 1969) (motorist action against ∆ farmer for having a calf in the road) admission against interest is admissible even if doesn’t come from personal knowledge
· Admission by silence?  The nod was excluded in State v. Carson (Or. 1991) where not clear which way nodding head
· But silence can be seen as admission where this is normal business practice for no problem Megarry Brothers Inc. v. US (8th Cir. 1968)

· possession of written statement? US v. Paulino (1st Cir. 1994) – requires possession plus ( i.e. possession plus something tying the possessor to the document in a meaningful way will lead to inference that possessor adopted and embraced its contents (for instance possession of a receipt)

· Wagstaff v. Protective Apparel Corp. of America (10th Cir. 1985) ∆s reprinted of newspaper articles and gave to П-decedent, articles inflated financial situation of ∆s business, admissible as adopted statements of the ∆
· FRE 801(d)(2)(D) – expands statements admissible vastly by saying that employee statements are stuck on the employment (if janitor says that too much wax on floor, it is admissible even if doesn’t know anything or have any authority to make the admission (called a vicarious admission)

· Mahlandt v. Wild Canid Survival & Research Center, Inc. (8th Cir. 1978) (wolf case) finds no personal knowledge requirement in FRE 801(d)(2), these were adopted statements under FRE 801(d)(2)(D) and (C) ( though minutes cannot be admissible against personal liability of Poos because he was agent of Board, but not vice versa
· Even if motive to lie at time made statement, admission is still admissible (really an estoppel theory)
· Note first statement of son is inadmissible because the son is not an agent

· BUT conversely even in-house statements are admissible as admissions within scope of employment

· Co-Conspirator’s Statements – FRE 801(d)(2)(E)
· Bourjaily v. United States (US 1987) (must conspiracy needed to admit be decided by independent evidence)  before admitted must be evidence of conspiracy by preponderance of the evidence 
· Don’t require decision to not be based on statements in part (FRE 104 overrides bootstapping rule) but not deciding whether statements alone could result in finding of conspiracy for 801(d)(2)(E)
· Example of the old independent “indicia of reliability”, hearsay rules protect same as Confrontation Clause regime
· Stevens concurring, Blackmun Brennan Marshall dissenting all say FRE 104 didn’t permit such bootstrapping, and certainly not a “firmly rooted hearsay exception”
· FRE: Bourjaily codified, but also say that statement alone cannot prove conspiracy

· In California §1223: independent evidence required 
· “in furtherance” requirement – because Advisory Committee acknowledging that conspiracy is at best a fiction
· US v. Urbanik (4th Cir. 1986) ( reversible error to admit testimony that a drug dealer, statements made while just “hanging out” and “shooting the breeze” about weight-lifting

· US v. Roberts (10th Cir. 1993) – idle chat complaining about money problems is said to be “in furtherance” of conspiracy because conspirators discuss who is still paying on time

· “during the course” requirement
· US v. Taylor (9th Cir. 1986) says can still use statements of an ongoing unarrested conspirator against an arrested one

· Independent corroborating evidence – all Circuits have held some independent corroborating evidence is necessary (despite fact Supreme Court reserved this question in Bourjaily)

· NOTE: 801(d)(2) has since be modified to specify that contents of statement alone are not enough to establish C, D, and E
· Which extends Bourjaily to (C) and (D)

· Co-Conspirator Foundation: (1) There was a conspiracy, (2) conspiracy was in progress when declarant made statement, (3) declarant was a co-conspirator, (4) declarant made the statement in furtherance of the conspiracy (aka not in furtherance if declarant already arrested), (5) accused was a member of the conspiracy (adopt earlier statements)

· FRE 806 – if statement admitted under 801(d)(2) (C), (D), or (E) may attack credibility of declarant even though didn’t testify
Hearsay and the Confrontation Clause
· Exceptions to Hearsay: the Rationale

· reliability of statement – which is why against interest is accepted

· unavailability – another factor taken into account for some exceptions (though many do not turn on unavailability, though more traditional ones do)

· Because Confrontation Clause covers more than hearsay, 803 and 804 listed as exceptions, not always admissible
· Pointer v. Texas (US 1965) holds confrontation clause applicable to the states, though also suggests that hearsay rule and right of confrontation are essentially the same
· US v. Inadi (US 1986) – Confrontation Clause does not require government to show the unavailability of a co-conspirator-declarant in order to introduce his out-of-court statement

· Crawford v. Washington (US 2004) – H: testimonial statements made by a witness without the opportunity for ∆ to cross-examine cannot be admitted because of Confrontation Clause
· F: Sylvia and ∆ go to house, ∆ stabs, issue are Sylvia’s statements during police examination (now unavailable because of marital privilege)
· Overrules Ohio v. Roberts, that admissible if “firmly rooted hearsay exception” or “particularized guarantees of trustworthiness” “indicia of reliability” test
· R: Sir Walter Raleigh trial, ex parte examination were what was really feared, “indicia of reliability” is both over and underinclusive
· Testimonial statements allowed in only if (1) unavailable AND (2) ∆ had prior opportunity to cross-exam

· Not deciding today whether Confrontation Clause applies only to testimonial statements (though Scalia thinks it does) (12?)
· Rehnquist (O’Connor) concur, says Roberts should not have been overruled, disagree with historical analysis that broad category if unsworn testimonial statements is what Confrontation Clause is aimed at
· Remember Crawford will eliminate co-conspirator statements made while in custody, BUT not ∆s own admission against himself and not when co-conspirators statement is in furtherance of conspiracy in because considered own statement (formalistic, but the law)
[Ben’s realization:  Central feature of the laws of evidence: does jury have the opportunity to make this credibility call? can the opponent test to bring this out,? or there are other circumstances to want to override opponent’s interest because (1) information is useful to jury determination and (2) enough other inherent things to make it reliable]

Hearsay Exceptions for Unavailable Declarants
· Theory for all hearsay exceptions: reason for thinking more reliable

· FRE 804(a) – definition of unavailability
· FRE 804(b) Hearsay exceptions ( if unavailable, following is not excluded by hearsay rule:

· (1) former testimony – as a witness in another hearing of same or different proceeding if party against whom testimony is now offered (or in civil, predecessor in interest) had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

· (2) statement under belief of impending death – in prosecution for homicide or in a civil action, statement of dying person concerning cause or circumstances of what the declarant believed to be impending death.

· (3) statement against interest – statements which so far contrary to declarant’s pecuniary or proprietary interest at time of making, (exposing to civil or criminal liability)  that a reasonable person in declarant’s position would not have made unless believed to be true.

- statement to expose self to criminal liability in order to exculpate the accused is not admissible unless corroborating circumstances clearly indicate trustworthiness of statement

· (4) statement of personal or family history – (A) statement of declarant’s own birth, marriage, divorce, etc. even though declarant has no means of acquiring personal knowledge of the matter stated; or (B) statement concerning the foregoing matters and death also of another person if declarant was related by blood, marriage, etc. or so intimately associated with other’s family so as to be likely to have accurate information

· (5) transferred to 807

· 6) Forfeiture by wrongdoing – statement offered against a party that was engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.
· Statements Against Interest – R: why say something against own interest unless true?
· Cole v. Cole (Court of Appeals GA 1993) (wife of decedent testifies that decedent had declared her interest in house) ( admissible because statement was against declarant’s pecuniary interest at time declared

· People v. Brown, (NY 1970) (declarant refuses to testify that he took gun from victim because self-incriminating in different case) – declarant’s previous statement sufficiently against interest (here penal interest) to be admitted ( BUT watch out for Crawford
· Cal Evid Code §1230 – same, but also holds that statements that would make the declarant an object of hatred/ridicule/social disgrace “against interest”

· Former Testimony – did adverse party have substantially same interest to question in the previous proceeding
· Gaines v. Thomas (SC 1962) (lawsuits surrounding who over the line in fatal pedestrian accident) ( expands rule to not require identity of parties where the adverse party had a full-opportunity to cross-examine the witness
· Remember look for the same opportunity and MOTIVE

· US v. DiNapoli (2nd Cir. 1993) (racketeering to fix concrete prices, ∆ wants to use grand jury testimony gone wrong for prosecutor) reject bright-line test that prosecutor always or never had “similar motive” in grand jury (remember different nature of proceeding, including burden of proof)
· Not that at common law taking the 5th didn’t make one unavailable, but does under FRE (even applies if witness is in contempt)
· PLUS ( want to force witnesses into trial process
· child sex abuse cases – 30 states have enacted statutes authorizing admissibility of video taped child sex crime victims before trial, statutes differ, CA requires a finding that such emotional trauma as to make child medically unavailable if forced to testify
· Crawford analysis– use is certainly testimonial, violates criminal ∆s rights if there was no opportunity for the ∆ to cross-examine

· Dying Declarations – 804b2
· Foundation: (1) must be dying, (2) declarant must know it (certain, hopeless expectation), (3) declarant must be speaking about the cause of their death
· Allowed for civil cases as well
· NOTE: These all survive Crawford
· Wilson v. State (NV 1970) (murdered outside the club, dying declaration that is Stan) will not require a belief in God (original rationale for rule is that the dying won’t die with a lie on their lips) – T: in extremis and the declarant knows it
· While this is testimonial because said to the police, FN 6 of Crawford contains an explicit exception for dying declarations

· Why the exception here? Usually this is crucial evidence, because dead, and dead by person on trial!  Don’t want to allow perpetrator to destroy the only evidence
· Statement regarding family history – 804(b)(4) - Because how do you know any family member is related, essentially hearsay (you are told what family you are part of)
· Forfeiture by wrongdoing - if can prove, self-explanatory, reliability comes fact that ∆ though there was some reliability in the statement

· But what if sworn testimony to grand jury by declarant, and the ∆ threatens to make unavailable? What about Crawford?

· Finds an exception to testimonial rule here as well (because an equitable rule, not a reliability issue)
Other Exceptions to the Hearsay Rule: FRE 803
Res Gestae exceptions – statements made contemporaneously because excited or saying what thinks or feels
· res gestae exception to the hearsay exception include (1) declarations of present body condition, (2) declarations of present mental state and emotion, (3) excited utterances, (4) declarations of present sense impression (not concurrence though)

· FRE 803 (1) – Present sense impression: “A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.”

· FRE 803 (2) – excited utterance - “a statement relating to a startling event or condition made while declarant was under the stress of excitement caused by the event or condition”

· Commonwealth v. Coleman (PA 1974) (call to Mom as boyfriend about to kill) – held not an “excited utterance” because more a verbalization of perceptions of ∆s attitude than a declaration of emotion where no time for calculated misstatement, but this a “present sense impression” (even though before, though require other indicia of reliability)
· Dissent disagrees, says an excited utterance because elements: (1) sufficiently starling, and (2) spontaneous reaction, ∆ had already been punching victim-declarant
· Class: triangle analysis:  no memory problems, statement not likely to be ambiguous (though perhaps perception problems) and big point is NO TIME TO COOK UP A LIE
· Really not excited utterance because not spontaneous The difference between two?  Excited utterance may be a little bit farther from the event, question of whether the stress is still present
· People v. Brown (NY 1993) – (911 call reporting a burglary played for jury) FRE 803(1) has no corroboration requirement, but NY does, requires some indicia of reliability, which here there was, police minutes later observe what 911 caller said
· Class: Crawford analysis: who know, but Chevigny thinks it depends on the circumstances, of whether the call was prompted by police, whether made in order to prosecute
· US v. Medico (2d Cir. 1977) says relay of license plate by unidentified passer-by meets requirements of FRE 803(1), present sense impression

· Requirement of personal knowledge? Courts split, State v. Bean (La. 1976) says that if cannot draw reasonable inference that ∆ had personal knowledge of event, then inadmissible 
· Actually reliable? People v. Miklejohn (NY App Div. 1992) reverses conviction, says statement was an excited utterance and should not have been excluded, when statement made by victim who had been hit and shot (eventually fatal) in the head (victim-declarant had said didn’t know ∆ while “dazed and confused”, had actually known him for 15 years)
· Immediately thereafter – how soon is that – US v. Obayagbona (EDNY 1985) allows in statement made by undercover 15 minutes after drug transaction, 2 minutes after arrest because this was first time undercover could be spontaneous 

· State v. Henderson(La 1978) amount of time is fact-specific, depending on when recover from being emotionally upset and restore reflective thought process

· FRE 803(3) – Then existing mental, emotional, or physical condition - “A statement of the decarant’s then existing state of mind, emotion, sensation, or physical conduction (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.”

· Really just a variation of present state impression
· Allow evidence of intention, but not if remembering act

· House: limit: statements of intent only allowed as to proving intent by a declarant of own future conduct, not future conduct of another
· Chevigny: Courts have ignored, and taken statements of intention as circumstantial evidence regardless of timing
· US v. Dimaria (2nd Cir. 1984) (cigarette truck hijacking) – statement that just there to buy some cigarettes “real cheap” was improperly excluded ( went to ∆s intent at being at the cigarette truck in first place
· fact that statement could have been false does not make it inadmissible, that’s a credibility determination for the jury ( as a category these statements are admissible
· Class:  A formalistic rule on purpose: a declaration that declares state of mind is generally admissible, whether in interest or not
· This not an issue of circumstantial evidence of intent, this is an actual declaration of state of mind ( ADMISSIBLE

· Why? Because relevant in a way no other words can be (practically only way of showing intent)
· Mutual Life Insurance Co. v. Hillmon (US 1892) ( letter admissible because, letters show intention of Walters to travel with Hillmon to Crook Creek (where body found) ( state of mind exception
· “whenever the intention is of itself a distinct and material fact in a chain of circumstances, it may be proved by contemporaneous oral or written declarations”
· because no other way of proving what was on declarant’s mind
· Shepard v. US (US 1933) (nurse testifies that ∆s wife said “Dr. Shepard has poisoned me”) –reversed because this evidence was not offered or received for the narrow purpose of state of mind (instead taken substantively)
· Not a dying declaration because not enough evidence that a “settled, hopeless expectation”
· Statements would have been admissible solely to show that Mrs. Shepard’s state of mind as not suicidal

· A FRE 403 argument, relevant but ENORMOUSLY prejudicial
· Hillmon is high water-line on using statements as state of mind lending probability to the conclusion that the purpose was fulfilled, will go no further

· Sharply distinguish declarations of intention of future from declarations of memory
· Class: If extended hearsay to beliefs about reasons for present events, hearsay would evaporate!!!
· The line set in Shepard has stuck
· Commonwealth v. Trainor (Mass. 1978) survey on obsenity case is not hearsay [assumably because just recording mental feeling when shown stimulus] ( any challenges should have focused on techniques

· Class: unlike Shepard, this is not reaching into the past
· FRE 803(4) – Statements for Purposes of Medical Diagnosis or Treatment - “ Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.”

· applies to statements to doctor (or anyone else relevant, such as ambulance drivers, maybe even family) or injury, illness, and treatment ( but not to fault

· in NY: a statement of pain is admissible, but statements of medical history or causes are not (direct conflict with FRE)

· R for the FRE rule: even if based on memory, person likely to tell the truth for the sake of their own health
· US v. Tome (10th Cir. 1995) (sexually abused young girl, statements to pediatricians, social worker, baby sitter, mother) 
· R: underlying 803(4) statements to physician likely to be reliable because patient has interest in being truthful on order to have medical treatment

· Usually does not go fault because this is not necessary for medical treatment, but an exception made for sexual abuse by a family member, here special emotional and psychological treatment are required
· But reversed, because the statements admitted that were made to the social worker were not for diagnosis and treatement, were instead pertinent to protective order

· Ditto mom and babysitter ( they don’t fit under medical exception either
· The Supreme Court has rejected a Confrontation Clause challenge to this use of the  medical exception in White v. Illinois (US 1992)
· Another similar situation: identity of rapist for STD, but that’s honestly about it, typically the name of the ∆ is just not relevant to diagnosis
· Imwinkelried elements: (1) declarant made statement to proper addresses (note, other courts might admit social workers, but not guidance counselor), (2) declarant knew that person speaking with was proper addressee, (3) declarant made statement for a medical motive, either treatment or diagnosis, (4) particular statement was medically relevant, (5) child realized statement was medically relevant
· FRE 803(6): Records of Regularly Conducted Activity - a record of acts, events, conditions, opinions made “at or near the time” by or from information transmitted by a person with knowledge, if made and kept in the course of regularly conducted business activity ( unless indications of lack of trustworthiness

· Advisory Notes R: reliable because business relies on them, regularity and continuity which create “habits of precision” and fact that it is someone’s job to make accurate records

· need an informant with knowledge acting in the course of their regularly conducted activity
· thus with police taking report from a bystander ( officer acting in regular course of conduct, but bystander is not
· this of course the most used exception

· Rationale:  why this exception? because of division of labor, now know that businesses and other bureaucracies, people will not remember individual transactions, cannot bring in every person involved in a transaction even if they did
· Kennedy v. LAPD (9th Cir. 1989) (attorney’s time sheets) admissible because person with knowledge recorded, and the record kept in the course of regularly conducted business activity

· Class: But she need not testify that she, as keeper of the records, that the records are accurate ( she just needs to testify that elements are complied with (about what the process is)
· Very important, only need to know the business process
· Person of knowledge: husband, and both had a business duty to keep the records

· could always make an argument that something suspicious about these records (that say padding), but theory is that people will keep honest records in order to keep your clientele

· US v. Moore (1st Cir. 1991) (bank fraud loan scheme, hearsay statements are co-conspirators actual entries into the banking system) the computer print-out histories met test: (1) that record made at or near time by person transmitting with knowledge, (2) kept in regular course of business, and (3) made as part of regular business

· No proper objection here made to question trustworthiness of the system
· Book:  Modern cases say don’t need to prove the whole computer process for creating a data compilation, presumed trustworthy

· Chevigny: NOT TRUE! Big issues if whether computer records have been tampered with, a big authentication problem
· When are documents suspicious? (this is odd, reliability of statement is usually not an issue for categorical hearsay exceptions)
· Often when not in regular course of business, like accident reports

· Statements written with view into future litigation and not for day-to-day may be treated as suspicious

· Authentication is often the real problem here, many of these documents therefore get in by stipulation
· Matter of Leon RR (NY 1979) (social workers case file) ( caseworkers entries OK, but entries regarding statements made by others who had no business duty to report are inadmissible, because they are not routine

· Class: an example of the difficulty of applying to service industry ( where events extraordinary for client, but not for the business

· Imwinkelried Elements: 
· (1) report prepared by a person with a business relationship with the company (preferably worked for company)

· (2) informant had business duty to report the information

· (3) informant had personal knowledge of facts reported

· (4) written report was prepared contemporaneously with facts

· (5) routine practice of business to prepare such reports

· (6) report was in written form

· (7)  report was made in regular course of business (judges can exclude as untrustworthy reports they believe were specially prepared for litigation)

· (8)  entry is factual in nature (FRE 803(6) relaxes and allows opinions or diagnoses)
· Chevigny’s elements: Foundation elements: 

· (1) qualified witness (custodian)

· (2) made in regular course of business (this instance of recoding was routine
· (3) regular course of business to make these records (the routine of keeping records in first place)

· (4) the writing must be made from a person with knowledge (not necessarily by that person, can be transmitted to say a clerk, but someone has to have knowledge)

· cannot be an outsider, has to be someone who is paid to get this right (reporter has to be part of business, a duty to get this right)
· (5) contemporaneous recording
· (6) not suspicious 
· FRE 803(7): Absence of entry in records kept in accordance with provisions of paragraph - Evidence that  matter is not included in the records to prove the nonoccurrence or nonexistence of the matter if the matter would have been regularly recorded if it had happened

· FRE 803(8) Public Records and Reports - public records setting forth the (A) activities of the office, (B) matters observed pursuant to duty imposed by law to report (excluding criminal cases matters observed by police), OR (C) in civil actions and against the Government, factual findings from investigations, unless indications that untrustworthiness
· Advisory Note on C: before looked to (1) timeliness of report, (2) special skill or experience of the official, (3) whether hearing was held and the level at which conducted, (4) possible motivation problems

· BUT this is unreliable, so new system is that admissible, but with the “untrustworthiness” escape hatch
· Differences in Foundation: Official records provision allows factual findings pursuant to investigation authorized by law (no routine requirement, no contemporaneous requirement)

· Much more like an expert’s accident report (but you can’t cross-examine!)
· Though still must be free from suspicion

· Unclear on whether persons of knowledge must have been source of information

· NY does not have an official records exception, uses business records exception
· Yates v. Bair Transport (SDNY 1965) (Tenney)

· Hearsay statement in a policeman’s report is no more admissible then if the officer got on the stand and gave the hearsay statement

· State v. Lungsford (NJ Super 1979) ( prosecution for stolen vehicle, but only evidence that it was stolen was police officer’s report ( error to admit report, cannot be admissible solely because in a police officer’s report

· Police records are admissible, however, to prove that a report of the crime was made by member of public

· People v. Meyers (NY Crim Ct. 1973) allowed in police report on stolen car on theory that it was in regular course of business, as insurance company requires a police report to be filed

· Beech Aircraft Corp. v. Rainey (US 1988) (civil suit, using JAG report on the accident, issue is whether “opinions” section admissible)  Adopt broader interpretation, that factually based conclusions or opinions are not excluded from scope of FRE 803(8)(C)
· Note 803(6) already explicitly allows in “opinions”, so could admit medical documents

· R: facts and opinions too hard to distinguish ( real escape clause if needed is the untrustworthiness provision (or attack credibility once admitted)
· Class: real reason here is the JAG officer is disinterested

·  What if the investigatory report, though, relied upon hearsay statements to come to its conclusions? Courts differ:

· Miller v. Field (6th Cir. 1994)  refuses to admit police report that is just a compilation of hearsay statements by victim, alleged assailants, witnesses, local prosecutor (709)

· Clark v. Clabaugh (3d Cir, 1994) says report based on statements of parties to litigation, but said that bias of those interviewed did not make report inherently untrustworthy

· US v. Davis (DRI 1993) – finds that hearsay entangled with facts and conclusions, FRE 803(8)(C) allows multiple layers of hearsay
· FRE 803(16) Statements in Ancient Documents - Statements in a document in existence twenty years or more the authenticity of which is established.

· basically because anything in an ancient document must be an assertion, and allow if authenticated, must be a hearsay exception

· why reliable?  Authentication minimizes danger, and age affords assurance that writing antedates current controversy
· Bowers v. Fibreboard Corporation (WA Court of Appeals, 1992) (asbestos case, using the naval records exception) -  this can qualify as an ancient document, as opposed to a learned treatise (FRE 803(18), which requires a testifying expert to call attention to it)
· no dispute about authenticity ( self-authenticating under FRE 902 as a government document

· purpose/rationale of ancient documents: (1) reliable (because of authentication, and 20 years old (meaning document not made for litigation AND plenty of time for people to point out any errors)

· (2) Necessity – all the old people just aren’t around anymore
· this about ship movements, doesn’t require an expert to interpret
· Class: R: no incentive for the Navy to lie about where the ship is, plus only source of information
· Note, no “free from suspicion” exception for ancient documents
· FRE 803(20) Reputation concerning Boundaries or General History - Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or State or nation in which located.  

Confrontation Clause Problems

· Crawford v. Washington (US 2004) – H: testimonial statements made by a witness without the opportunity for ∆ to cross-examine cannot be admitted because of Confrontation Clause

· F: Sylvia and ∆ go to house, ∆ stabs, issue are Sylvia’s statements during police examination (now unavailable because of marital privilege)

· Overrules Ohio v. Roberts, that admissible if “firmly rooted hearsay exception” or “particularized guarantees of trustworthiness” “indicia of reliability” test

· R: Sir Walter Raleigh trial, ex parte examination were what was really feared, “indicia of reliability” is both over and underinclusive

· Testimonial statements allowed in only if (1) unavailable AND (2) ∆ had prior opportunity to cross-exam

· Not deciding today whether Confrontation Clause applies only to testimonial statements (though Scalia thinks it does) (12?)
· Rehnquist (O’Connor) concur, says Roberts should not have been overruled, disagree with historical analysis that broad category if unsworn testimonial statements is what Confrontation Clause is aimed at

· Remember Crawford will eliminate co-conspirator statements made while in custody, BUT not ∆s own admission against himself and not when co-conspirators statement is in furtherance of conspiracy in because considered own statement (formalistic, but the law)

· White v. Illinois (US 1992, an exemplar of the pre-Crawford theory) (child sexual assault) – unavailability not required for “spontaneous declaration” (child’s statements to social worker, babysitter, mom) and “medical examination” (child’s statements to pediatrician)
· General Rule: if the declaration fits into an accepted hearsay exception then generally admissible under Confrontation Clause because it is reliable

· reject lower court’s narrow reading of Confrontation Clause, have always been careful not to equate the Confrontation Clause prohibitions with the general rules on hearsay

· though chart middle course, because hearsay exceptions and Confrontation Clause generally designed to protect similar values
· Ohio v. Roberts ( rejected Confrontation Clause claim to use of a transcript of an examination by ∆’s counsel in probable cause hearing, but some language in there suggesting that witness must be produced unless unavailable

· But this unavailability reading was later rejected by Inadi, limit unavailability to when challenged out-of-court statements were made in course of prior judicial proceeding

· in this case not extended because co-conspirators statement give evidence in the conspiracy’s context that cannot be replicated even if declarant testifies in court

· found little benefit in unavailability rule, because compulsory process will force people to be available anyway, and if refuse would be admitted as “unavailable”

· same rationale applies here, spontaneous declarations and medical care statements are accepted because of the importance of their context ( T: substantial guarantees of their trustworthiness (which firmly rooted exceptions to hearsay rule have)
· Thomas concurrence: generally agrees, but says Conforntation Clause only applies to live witnesses, not meant to exclude hearsay
· Conceptualizes idea of Confrontation Clause only applying to “testimonial materials”, such as affidavits, depositions, prior testimony or confessions

· A way to allow new exceptions without Constitutionalizing hearsay law
· Post-Crawford analysis?:  statement to officer was probably testimonial (question of whether child understood that making an accusation) ( Scalia doesn’t reconcile, says this only about unavailability

· other statements though really are testimonial, so no Confrontation Clause problem

· Idaho v. Wright (US 1990) (another child sex assault, ID Supreme Court says trial court violated Confrontation Clause by using the FRE 803(24) [now FRE 807] catchall, hearsay didn’t fall into a traditional hearsay exception) – Affirmed - similar goals, but Confrontation Clause does bar some evidence that would be admissible under the hearsay rules
· Notes that Ohio v. Roberts required (1) necessity of unavailability, (2) adequate indicia of reliability, which can be inferred by a firmly rooted hearsay exception, (2a) otherwise excluded unless “particularized guarantees of trustworthiness”

· Crawford analysis?: depends on whether statement was taken for trial purposes (testimonial) or treatment (not testimonial)

· Chevigny: thinks this case does not logically survive Crawford, non-traditional hearsay could be allowed, as long as not testimonial (though doesn’t think position will last)
· However later cases eliminated the unavailability requirement, Inadi and Bourjaily (this girl unavailable regardless)

· Real question thus is whether these incriminating statements to Dr. Jambura bore sufficient indicia of reliability 

· (1) Residual hearsay exception is not a “firmly rooted hearsay exception” for Confrontation Clause purposes (too ad hoc)

· (2) Particularized guarantees of trustworthiness? (State Court said no, because of leading questions, no procedural safeguards)

· Agree that no particularized guarantees of trustworthiness, but reject requirement for procedural safeguards
· H:  T of particularized guarantees of trustworthiness: totality of circumstances surrounding the making of statement
· Relevant circumstances are only those surrounding making of statement

· Which is why allow in excited utterances, statements to medical personnel, etc.

· No mechanical test here, look at relevant factors when statement was made

· Corroboration cannot be an indicia of reliability, hearsay statement must stand alone (fear of bootstrapping, have previously rejected the interlocking theory, though may show that the error was harmless)
· Here ID Supreme Court properly rejected because evidence of leading questions

· Kennedy dissent: 

· Court erring that corroboration of statement is impermissible part of trustworthiness inquiry (in fact this is a great indicator of reliability)
· Bruton v. US (US 1968) – use of Evans confession against Evans in joint trial with Bruton, trial instruction given but Supreme Court reverses as a Confrontation Clause problem
· Accomplice testimony highly unreliable, requires cross-examination, limiting instruction not enough protection

· Richardson v. Marsh (US 1987) holds that a nontestifying codefendant’s statement may be introduced at a joint trial if statement does not incriminate defendant on its face because all references to ∆ have been redacted
· but if nontestifying codefendant’s statement implicates ∆ on face, Bruton mandates that inadmissible at joint trial
· BUT REMEMBER Bourjaily ( co-conspirator exception is  firmly rooted in the hearsay rule
· So can’t use ∆s implicating statements against another ∆ UNLESS there is a conspiracy
Circumstantial evidence

· it’s still just evidence, so all the regular evidence rules apply (think particularly about FRE 401-403)

· fingerprints and DNA are circumstantial evidence

· but there are cases where the inference may be prejudicial, hence Article IV

· particularly concerns with proof of character/propensity to commit crime
· FRE 404 – character evidence not admissible to prove action (except as rebuttal), but evidence of other crimes are admissible for other non-character purposes (such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, but must give reasonable notice in advance of trial

· FRE 405 – when evidence of character of character trait is admissible, proof may be as to reputation in form of opinion, when an essential element of charge specific instances may also be used

· FRE 406 – Habit; Routine Practice – is relevant to prove conduct of person or organization that particular practice was in conformity with habit or routine practice

· FRE 407 – Subsequent Remedial Measures – can’t admit measures to take safety precautions after an accident as evidence of negligence (though can for other reasons, such as proving ownership, impeachment)

· FRE 408 – Compromise and offers to compromise – fact that willing to settle inadmissible, nor is evidence from negotiations thereof

· FRE 409 – payment of medical and similar expenses – payment or offer not admissible to prove liability for injury

· FRE 410 – Imadmissibility of pleas, offers of pleas, plea discussions and related statements – not admissible in civil or criminal against ∆ (plea of guilty not covered, but plea of nolo contendere is inadmissible)

· FRE 411 – Liability insurance – evidence of is insadmissible for issue of negligence (does not limit for other reasons)

· FRE 412 – Sex Offense Cases – Relevance Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predisposition – generally inadmissible, except to prove that injury or semen came from someone else, or with accused to prove consent or lack of consent, or when would violate Constitutional rights of ∆

· FRE 413 – evidence of similar crimes in sexual assault cases is admissible

· FRE 414 –  evidence of similar crimes in child molestation cases also admissible

· FRE 415 – evidence of similar acts in civil cases concerning sexual assault or child molestation, again admissible

· Smith v. Rapid Transit, Inc.(Mass 1945) (blur of a blue bus, negligence claim based solely on fact that company has blue buses and only one licensed for that route) directed verdict to ∆, Not good enough that the probability that is ∆s bus is somewhat in favor of proposition
· Preponderance of evidence that actual belief in truth, not just that likely

· Smith is not saying need more than preponderance of evidence, instead should be understood that needs to be presentation of some nonstatistical and individualized proof of identity before compelling a party to pay damages (or even before requiring ∆ to come forward with defensive evidence)
· Statistical evidence of course still admissible, particularly used in mass torts
· BUT naked statistical evidence has won cases in toxic torts, on what caused a disease

· In re “Agent Orange” Prod. Liability Litig. (EDNY 1984) for instance allowed pure statistical proof, because small chance that particularistic evidence

· Also used in disparate impact discrimination cases
· BUT in other types of litigation, nonstatistical evidence required

· State v. Rolls (Maine 1978) (rape, nearby and blood on the trousers matching (old school blood-typing) that of victim) ( conviction upheld, fact that 5-10% of population has blood type was not sole evidence, also ∆s uncorroborated alibi, distance to  house, and fact that blood stain still damp
· People v.  Collins (Cal. 1968) – reverses conviction where made up statistical evidence of chance of interracial couple with yellow car and a pony table

· (1) Evidence should not be admitted, all probabilities had no evidentiary foundation

· (2) but also must be personal not just particularly statistical
· Rowan v. Owens (7th Cir. 1984) (Posner) uses to show that a reasonable jury could find guilty fact that while all four pieces of evidence placing ∆ at scene could be wrong, probability that all wrong is very low (using product rule)

Circumstantial Evidence or Bad Acts – Rule 404
· General principle in FRE 404(b) that evidence of other crimes and wrongs is not admissible to prove character of person as to propensity to commit this crime

· Prior crimes can be used for impeachment, including a ∆ (subject to FRE 609 restrictions)

· Can also cross-examine about bad acts that reflect on credibility, but no extrinsic evidence on this issue because considered to be collateral

· BUT even if get this information for impeachment reasons, cannot use the evidence to prove propensity to commit the crime

· Character for truthfulness? – again to impeach only

· Except can do all of this in sex crimes, FRE 413-415, admissible for all 
· People v. Zackowitz (NY 1930) classic case (∆ picks out a gun from many after wife insulted) evidentiary problem: admission of other crimes/bad acts (trying to prove “murderous propensity” because had a bunch of guns back at the apartment

· improper to admit firearms unused in crime, because even as DA admits, was used to show “person criminally inclined”
· other guns had no relevance to the crime at issue except to show general disposition
· character is never an issue at a criminal prosecution unless the ∆ chooses to make it one, as a policy matter

· Pound dissent: says this part of history of the case, not irrelevant (acknowledges that doesn’t fall within what are now FRE 404 exceptions)
· Huddleston v. US (US 1988) FRE 404(b): “Other crimes wrongs, or acts – Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity or absence of mistake or accident.”

· H: Government does not need to prove this “other act” at a preliminary hearing by a preponderance of the evidence
· Government here allowed to present evidence of sales of other stolen goods under FRE 404(b) exception insofar as goes to whether ∆ had knowledge that the tapes he was selling were stolen
· Rehnquist:  evidence of a “similar” act and other Rule 404(b) evidence should be admitted “if there is sufficient evidence to support a finding by the jury that the defendant committed the similar act”
· Because only then can the acts be relevant
· Judge only deciding whether a reasonable jury could find the conditional fact by a preponderance of the evidence

· Can do this subject to later proof (FRE 104)
· Admissible based on totality of circumstances (including incident itself, a bit of bootstrapping here)
· threshold question (1) is the evidence probative of a material issue other than character (here yes, because evidence of repeated sales of stolen merchandise goes to his knowledge that merchandise was stolen)

· Rule 404-412 do not limit evidence, just the purposes for which it can be admitted

· Nothing in the rules supporting need for a preliminary hearing, liberal rules on relevance
· There are safeguards: FRE 403 balancing (none was requested at trial), relevance rule of 402, and purpose for which uses FRE 404(b), and jury instructions under FRE 105
· Note this rule of preponderance of the evidence is also rule for sex crimes, FRE 413 

· Imwinkelried Other Crimes or Uncharged Misconduct Evidence

· note prosecution cannot even use for rebuttal of ∆ good character evidence, but can use for reasons listed in Rule 404(b)
· Federal Courts allow in this evidence on any theory of logical relevance other than the one explicitly forbidden by Rule 404(b)
· So if defense is that didn’t know that cocaine was in the back of the trunk, could introduce evidence of police finding cocaine in ∆s truck on previous occasions, because it goes to their knowledge
· Other Crimes Foundation: (1) Where act occurred, (2) When act occurred, (3) nature of act, (4) ∆ committed the other act (Huddleston, foundational evidence taken at face value, judge asks only if reasonable jury could make inference that ∆ involved), (5) surrounding circumstances make the uncharged act relevant to the charged crime

· And still a right to a limiting instruction, that not to be used as general character evidence

Character Evidence
· see past notes for FRE 404, 405, 412, 608

· character evidence can be an issue at a criminal trial, when the ∆ introduces the issue into the case
· different the proving character for truthfulness (because can be about character trait for anything), but same mode of proof
· Michelson v. US (US 1948) (∆ convicted of bribery, his defense had been that entrapment because had been threatened, prosecution brings out that ∆ had been convicted of a misdemeanor 20 years previous and ∆ admits lied when had said never arrested on application to sell jewelry)
· ∆ brings 5 witnesses to prove good reputation, 4 asked if new of past conviction and of past arrest (prosecution had paper record proving had happened), judge warns jury 3 times that no proof of an arrest was given to them as jury, just part of cross-examination on reputation
· ∆ challenges the cross-examination of character witnesses, Circuit upholds but calls on Supreme Court to change rule

· Jackson for Court: common law had prevented character evidence on probability of guilt because too prejudicial
· But since relevant, ∆ can choose to make it an issue ( but weirdly the only testimony allowed is hearsay (just general reputation), not specific acts or even own estimation, just general reputation in community
· BUT in so doing opens the door to prosecution to show that damaging rumors (grounded or not) were in fact about

· And prosecution can cross-examine on specific instances

· Trial courts given wide discretion, which means lots of responsibility, but trial judge here was very scrupulous, made sure that the accusation had grounds

· Need to ask “have you heard”, not “do you know” ( reputation is what is at issue
· What about fact that 27 years ago? Court may exclude as being moot, dropped out of rumors in community, but not abuse here as 2 witnesses claimed to know ∆ for 30 years and ∆ voluntarily brought up a crime 20 years ago

· Class: Character witness can be cross-examined on anything that would effect reputation, so if want to make issue for your client, his reputation better be damn near spotless
· under FRE 405 ( can also ask personal opinion and community reputation

· 405(b) is rarely used because character is rarely an element in a crime/tort (defamation case is an example where it is, good character has to be proved)
Character of the victim

· only way can prove character is by reputation and opinion, not specific acts
· because the testimony is simple to give, can give jury an idea of what kindof person ∆ and victim is, but not getting into mini-trial by some other set of bad acts by ∆ or victim on another occasion
· Burgeon v. State (NV 1986) making character of the victim an issue (2nd degree murder, issue is whether decedent had pointed gun at ∆ (there had been some past history between two), ∆ wants to introduce evidence of decedent’s past violent behavior he was likely agressor)
· rule is that can only admit specific acts of violence to show violent mind of victim when the ∆ knew of these violent acts at the time of incident (because goes to ∆s mens rea only)
· ∆ can however submit general reputation evidence that victim was likely aggressor, but not by specific acts, only by general reputation
· Character Evidence on victim or ∆ is not just for self-defense cases, ∆ can make use of it in any relevant way (except sex crimes)

· FRE 412: cannot use character evidence of past sexual behavior of victim for sex crime (rape shield)

· Imwinkelried on Character Evidence:

· now talking about character evidence on the historical merits of the case
· but as with trustworthiness, using as circumstantial evidence of conduct

· ∆ may introduce evidence that they are law-abiding, or if violent crime, that victim was an aggressive person

· BUT restricted to reputation and opinion evidence

· BUT prosecution can offer evidence of similar specific acts in sexual assault or child molestation cases

· AND character evidence generally not allowed in civil cases, allowed only regarding the accused and alleged victim (not witnesses) in criminal cases 
· AND instead of credibility (where looking only for truthfulness), here look for moral, law-abiding character

· Not enough that ∆ took stand, ∆ must introduce character evidence to open the door

· Reputation Character Evidence Foundation: (1) witness is member of same community as accused and there for substantial time, (2) accused has reputation for general, moral, law-abiding character or a specific, relevant character trait, (3) witness knows reputation, (4) witness state reputation

· Good character gets a “limiting” instruction saying that good character can create reasonable doubt

· Opinion Character Evidence Foundation: (1) witness is personally acquainted with accused, (2) witness knows accused well enough to have formed a reliable opinion of accused’s character, (3) witness had a opinion, (4) witness states opinion

· Significant minority of states and FRE 405(a) authorize this testimony [author seems to be qualify FRE though, basically that doesn’t say you can’t]
Habit or Custom (FRE 406)
· Note this is same reason we have business records exception

· Far more used in civil cases than above
· State v. Radziwil (NJ Super) (can fact that got drunk at bar every weekend be admissible as evidence of habit that was intoxicated at time of collision in vehicular manslaughter months earlier) 
· difference between a character trait (inadmissible by prosecutor here) and a habit (admissible)?

· Admissible as Habit = regular response to a repeated situation

· this is one of relatively uncommon case where intoxication occurred with sufficient regularity to a specific situation to justify admission as evidence of habit
· jury instruction properly tells jury that to use this evidence, the jury must find the habit

· Class: look for whether “isolated” and “not fully volitional” ( something automatic/uncontrollable
· And even then, this is not great evidence, jury may disbelieve it

· FRE 406 – says habit or routine practice is relevant, whether or not corroborated or there are eyewitnesses to proved conformity to the habit
· Frase v. Henry (10th Cir. 1971) – difference between habit and character trait? Here testimony that deceased was a good driver

· But that always obeyed the speed limit, obeyed rules of road was more specific of regular practice ( a habit

· Simplex, Inc. v. diversified Energy Systems, Inc. (7th Cir. 1988) but in contract dispute, cannot admit evidence that “habit” to breach other contracts, to close to character evidence

· Can also use habit evidence for inference of its nonobservance (that when woman killed, can say that habit was to come back for baby at certain time, State v. Clemons (Ohio Ct. App.)

· Levins v. US (DC Cir, 1964) ( religious observance of Sabbath not “habitual” because of the “very volitional basis of the activity”
· Convenience and compactness of evidence matters (more likely to take 1 witness who can report 50 instances of identical behavior than 50 witnesses who saw behavior only once)

· Congress specifically says this is going to be case-by-case

· Habit/custom evidence just as admissible for businesses

· Like whether required payment up front if no luggage, as evidence that had luggage when checked in
· US v. Angelilli (2d Cir. 1981) – RICO prosecution of 4 Civil Court marshals for fraudulent auction of judgment debtors’ assets

· Evidence allowed in that regular custom to demand a kickback, goes to evidence of broad conspiracy, but cannot be used against individuals ( error here because used against individuals

· US v. Rangel-Arreola (10th Cir. 1993) ( MJ found in secret compartment by fuel tank of truck, not error to exclude ∆ testimony that not common practice of truck drivers to not check fuel tank or know purpose of journey

· Because not proved truckdrivers are a cohesive organization

Repairs – FRE 407
· reason is not have a disincentive to increase safety

· but Polansky v. Ryobi America Corp (D.Md. 1991) holds this inapplicable when ∆ continues to market product that injured along with a new safer model
· rule applies to strict liability in FRE, but majority of state courts disagree (like CA)
· Werner v. Upjohn Co., Inc. (4th Cir. 1980) ( should be no difference between negligence and strict liability, the policy regardless is to not disincentivize making the product safer

· Ault v. International Havester (Cal. 1974) disagrees, with mass production of products, no industry is going to choose not to repair due to fear of one suit, because no repair would subject to thousands of suits

· Rule 407 does allow use of this evidence, however, for impeachment, ski area who says obviously trail was difficult (but puts up ropes day after accident) can be impeached (the witness and the assertions) with this evidence, Pitasi v. Stratton Corp. (2d Cir. 1992)

· Also does not prevent using repairs as evidence when person says “that wasn’t my tractor”, but then later makes repairs on the tractor

· Chevigny thinks that really what is going on here (and with guilty pleas rule and other comparables) are that they are specialized versions of 403: irrelevant and prejudicial

Procedural Allocations: Burden of Proof

· Burden of proof has two parts:

· Burden of production – producing enough evidence that the jury could conclude that the elements of the crime/tort/etc. could be made out.

· Burden of persuasion – actually convincing the jury by applicable standard

· burden of proof allocated (and degree set) based on (1) policy, (2) likelihood, (3) control of facts

· Cal Evid. Code §550 - burden of producing evidence on a particular fact is on party against whom a finding on that fact would be required in absence of further evidence (person with burden of proof has burden of production)
· burden of pleading is distributed among the parties depending on good policy, but clearly making assumptions to do so
· П has initial burden of making prima facie case to withstand a motion of dismissal, but even if beats this, still of course has ultimate burden of persuading the jury (only jury knows when this burden has been met and ∆ now has burden of dissuasion)
· Due process of course requires opportunity for ∆ to present evidence before possibility of directed verdict for П
· But assuming that П hasn’t met burden of getting a directed verdict, ∆ need not introduce any evidence (guessing that П has not met burden of persuasion with the jury)

· By introducing evidence, ∆s (particularly Criminal ∆s) lose appellate review of adequacy of Пs case standing alone, because ∆s own evidence may be used against him to uphold a guilty verdict

· Note difference between burden of production and the burden of persuasion
· Texas Department of Community Affairs v. Burdine (US 1981) (Powell) (employment discrimination, clarifying McDonnell Douglas which exists to bring litigants expeditiously to ultimate question)
· for prima facie case, П must show that (1) belonged to group, (2) qualified, (3) despite qualifications rejected, (4) that position remained open after rejection

· this eliminates the most common nondiscriminatory reasons for Пs rejection

· if ∆ silent after prima facie case made, court must enter judgment for П

· ∆ in response though only has burden of production, need not persuade court that actually motivated by proffered reason, П has burden of persuasion
· BUT ∆ reason must be “legally sufficient” to justify a judgment for ∆
· And reason must be “clear and reasonably specific” so that П has “full and fair opportunity” to demonstrate pretext

· But really ∆ has big incentive to be as persuasive as possible with their proffered reason
· Class: policy rationale: expectation of lawful conduct (and that person changing status quo bears burden), but discrimination very damaging ( want burden of productions shifted to get real issue on the table (and because shifting some risk because want to change status quo)
· McDonnell Douglas shifted balance towards Пs, Burbine moves it back towards ∆s (only have to offer a believable neutral reason, don’t have to actually convince the jury)
· Creating rebuttable presumptions (though burden of proof is always on П), ∆ only has a burden of production
· higher degrees of proof often required in civil cases of moral turpitude, like clear and convincing evidence in fraud

· but not a higher burden in US because allegations in civil case constitute a criminal element

· Matthews v. Eldridge test, consider risk or erroneous deprivation
Allocation in Criminal Cases
· In re Winship (US 1970) - for all criminal cases, proof beyond a reasonable doubt is required of every fact necessary to constitute the crime which has been charged(requirement of Due Process)
· Harlan concurrence: “far worse to convict an innocent man than to let a guilty man go free”
· NY v. Patterson – NY Penal Code puts defense of mitigation of murder (extreme emotional disturbance) – burden of proof by the preponderance put on ∆
· Supreme Court holds this to be permissible
· Martin v. Ohio (US 1987) (White) legislature can choose to put burden of affirmative defense of self defense on ∆ even if facts directly conflict with an element prosecution must prove (here premeditation)
· following Patterson, that will defer to State to define crimes, as well as choose who bears burden
· burden was not shifted to the ∆, government had to prove its elements, and jury could use the evidence ∆ presented on self-defense to find a reasonable doubt as well (evidence could have been far short of preponderance on self-defense, but enough to create a reasonable doubt)

· Supreme Court says that if choose to raise self-defense defense, will poach on one of the elements, but there is no duty to raise this defense
· Powell dissent: NO! Patterson allowed shifting burden of affirmative defense to ∆ ONLY when defense didn’t negate any elements of the crime

· This burden shifting making things very complicated for the jury

· In NY, justifications carry no burden of persuasion on ∆ (but not in OH on self defense) ( very common to impose burden of persuasion on mitigation to manslaughter on ∆

Presumptions:

· best definition in CA Code ( presumption is assumption of fact that is required by law when predicate fact has been found
· as opposed to an inference which is optional
· Presumptions are little burdens of proof, aspect of proof is handled in way that shortens agony of proving the proposition (and thus done for same reasons of (1) policy, (2) likelihood, (3) control of facts, (4) convenience  (last one stupid, already in the three))
· FRE 301: Presumptions in General in Civil Actions and Proceedings - Presumption imposes on party imposed upon burden of showing evidence to rebut or meet presumption, but does not shift the overall burden of proof

· FRE 302: Applicability of State Law in Civil Actions and Proceedings - is a State law civil claim, use state law presumptions as to elements of the claim (not minor tactical presumptions, though, says Advisory Committee)

· Examples of Cal. Presumptions ( see §§ 600-669

· O’Dea v. Amodeo (CT 1934) (issue is as to presumption of whether is a family car, CT law presumes that car driven by son (as here) is a family car, ∆ bears burden of rebutting the presumption) ( but a burden of production or persuasion?
· these are situations where one party has knowledge and power to bring forth issue to court

· Here production of some evidence is not enough, must produce evidence which if believed by trier, affords basis for finding the circumstances relevant to the issue of the ∆s liability
· Legislature meant a burden of persuasion
· This case shows how confused courts were: even through presumption is gone, jury can still certainly make the inference

· Of course interpretative matter, because unlike CA, legislature usually doesn’t lay out what the burden is to answer the presumption
· Thus in Burbine, meeting prima facie case creates a presumption or discrimination, but one that can be rebutted by the production by ∆ of a neutral reason
· Policy reason (see previous case), but also a reason under Federal Rules of Civil Procedure ( all Federal presumptions are “bursting bubble presumptions”, ∆ only has burden of production/going forward
· CA splits out burdens of productions vs. persuasion

Presumption in Criminal Cases
· Francis v. Franklin (US 1985) (taking dental assistant hostage, shooting of neighbor, convicted of depraved heart killing but ∆ says a mistaken, issue is intent) jury instructions that acts are presumed to be product of person’s will and presumed to intend natural and probable consequences of acts (both assuming sane and both explicitly rebuttable) violate 14th Amendment requirement that all elements be proven beyond a reasonable doubt
· Mandatory presumptions violate Due Process if relieve State of burden of persuasion as to an element of an offense
· Command language used in this jury instruction would not let a reasonable juror to think this is just a permissive inference (“may be rebutted” is not enough to correct) = certainly unconstitutional if standing alone
· Looking at jury instructions as whole, conflicting instructions make this an unconstitutional (Winship-violative) shift of burden
· Powell dissent: Sandstrom found unconstitutional the irrebutible presumption “law presumes person intedns the ordinary consequences of voluntary acts”

· Agree that standing alone instruction is unconstitutional burden-shifting, but finds as a whole instructions were clear where the burden lay
· Rehnquist dissent: Constitution does not require overturning conviction because two sentences out of several pages of instructions

· Disagree with Court’s test of finding constitutional error where a reasonable juror could have understood the charge in a particular manner
· Test should be that likely that a juror understood the charge before constitutional error can be found
· !!!!!Class: Basically all presumptions against criminal ∆ have to be reconceived as inferences!!!!!!!
· Uganda cattle case: Allow presumption that man in possession of stolen property soon after theft is either thief or has received stolen goods knowingly
· But circumstances must exclude reasonable doubt
· And no such moral certainty here
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