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I.
THEORY
A. Overview 
i.
Things to consider in setting any environmental regulation:
▪  Risk Assessment

• Is it a global, local or regional pollutant?


• Is it a threshold pollutant?


• What is the persistence of the chemical?


• What is the shape of the harm curve?

a. linear: decreasing pollution one place while it is high someplace else does not maximize social welfare

b. concave: best to disperse pollution

c. convex: best to concentrate pollution

▪  Risk Management

• What is the cost function?


• How should you choose a limit?


a. cost-benefit analysis



b. best available technology

▪  Choice of Regulatory Tools

• ambient standards


• aggregate limit on emissions

• technology standards


• marketable permits


• effluent fees
▪  Distributional Problems


• siting


• distribution of benefits 

▪  Federalism

• local government: takes local preferences into account, may be more flexible

• federal government: may resolve externalities, race to the bottom, create economies of scale

B.  Economic Perspective on Environmental Degradation 
i. Three major aspects of economic perspective:

▪ normative: goal is to maximize social welfare; there is socially optimal amount of pollution

▪ positive/descriptive: explains pollution as an externalities problem
▪ attitudinal: does not view pollution as worthy of moral opprobrium

ii. Hardin and the Tragedy of the Commons
▪ Each herder has an incentive not to limit their use of the pasture, but by not limiting the aggregate effect is to destroy the pasture for all


• What prevents them from reaching agreement/solving the problem?

a. prisoner’s dilemma: both have an incentive not to limit and unless they communicate with each other they will both end up with nothing

i. L is greatest number of animals that can graze on a meadow without destroying it


ii. cooperative strategy is for two herders to each place L/2


iii. if each limits(both get ten


iv. if neither limits(both get 0


v. if one limits and other doesn’t: one gets -1, the other gets 11

vi. they will both not limit unless repeat players and can build trust; tit for tat strategy, infinite game important or incentive unravels
b. collective action problems: the problems of free-riders, holdouts, and large transaction costs will keep them from agreeing

c. criticisms of Hardin: small homogeneous communities (where enforcement may be easier) with pre-existing relationships and continued contact can overcome collective action problems and solve prisoner’s dilemma

• Resources with significant Tragedy of the Commons problems:

a. public goods (not excludable, non-rival): existence of positive externalities will lead to underproduction of public goods

b. fisheries: resources that are used by many people and difficult to physically control


• Solutions to the Tragedy of the Commons:


a. taxation: set tax at level of costs of harm
b. private property: difficult entry issues, resource may be less valuable divided up, may be significant costs to the initial privatization/division

c. agricultural cooperative (unitization): may create free rider problems with work
d. setting maximum limit: can create bad incentive effects

ii. Coase’s Theorem

▪  Four Concepts:


• reciprocity: problem created by incompatible land uses

• invariance claim: regardless of who has the initial entitlement, will bargain to socially optimal level (you will end up at three units of pollution)
a. caveats:

▪ allocation of entitlement does affect available settlement range which affects maximum amount of transaction costs you can have
▪ maybe we want polluter to pay

▪ affects distribution

▪ willingness to pay v. willingness to accept: people are willing to pay less to acquire something than they will accept to sell it
▪ who has entitlement will affect transaction costs
• efficiency claim: the level of pollution you end up with is the socially optimal level
• transaction costs: if transaction costs are zero you will always get optimal level
a. where there are transaction costs, they can prevent bargain if they are greater than settlement range

i. if laundry has entitlement, settlement range is 12 to 21, total transaction costs must be less than 9
ii. if factory has entitlement, settlement range is 4 to 8, so total transaction costs must be less than 4
▪ Role of government in Coase:


• clearly set the entitlement


• help reduce transaction costs


• enforcement

▪ Problems of Pigouvian Tax under Coase
• there could still be bargaining on top of Pigouvian tax, which leads to an inefficient result:
	Units of emissions
	Factory’s cost of control
	Laundry’s cost from pollution
	Factory’s costs with Pigouvian tax

	0
	25
	0
	25

	1
	16
	4
	20

	2
	9
	8
	17

	3
	4
	12
	16

	4
	1
	16
	17

	5
	0
	20
	20


• Even if you set Pigouvian tax correctly at 4 (costs to the laundry), you do not end up with the efficient level of 3 units of pollution, but 1 because factory’s costs have increased
C.  Non-Economic Perspectives on Environmental Degradation 
i. Human-Centered Perspectives: nature is protected because of value to human beings
▪ Sagoff, Economy of the Earth
Environmental regulation is social regulation that comes about through a deliberative process whereby individuals act as citizens and their narrow self-interest is transformed into public-spiritedness through a deliberative political process


• citizen/consumer
a. citizens are concerned with public interest

b. consumers concerned only with self-interest

• pluralist/deliberative political process


a. pluralist: political process aggregates preferences


b. deliberative: political process itself shapes preferences
• economic/social regulation
a. economic: sets regulations for one industry that maximize social welfare

b. social: pursues broad ethical and social objectives over a range of industries

• critique of Sagoff:
a. no evidence that deliberative process will really lead to more environmentally protective regulation

b. no rational way to distinguish social regulation from economic regulation

c. his “citizens” could just be recharacterized as having preferences that include existence values as well as use values (i.e., it is not really distinct from economic perspective)
ii. Nature-Centered: human species has independent obligations to other forms of life

▪ Taylor, Respect for Nature
• Core Beliefs: humans are also members of community of life, humans and nature are interdependent, all organisms are unique individuals pursuing their own good, humans not inherently superior

• Principles:


a. self-defense: permissible to destroy dangerous or harmful organisms


b. proportionality: greater deference to basic than to non-basic needs
c. minimum wrong: even though non-basic interests of humans involved, can still act if there is respect for nature and people who respect nature would support the idea

d. distributive justice: when basic interests on both sides, parties should get equal share

e. restitutive justice: some form of compensation provided to non-humans


• criticism: the principles are inconsistent; concept of “minimum wrong” is circular

D.  Risk Assessment (The Scientific Predicate for Environmental Regulation) 
i.  Steps of Risk Assessment (Rosenthal, Legislating Acceptable Cancer Risk…):
▪  Hazard Identification

• epidemiology: disadvantages—long latency periods, no control group, too many other potential factors, if wait too long for human data, could expose people for an excessive amount of time

• animal bioassays: disadvantages—differences between animals and humans; shorter lifespan means massive exposure generally
▪  Dose-Response Relationship

• fill in bottom of response curve

a. if it is a carcinogen (non-threshold toxin), we assume that zero dose means zero response

b. if threshold toxin, divide the NOAEL by a safety factor
• decide whether linear or exponential function (linear will be most protective)
a. convex: small exposure ( significant harm (almost nothing looks like this, this would suggest should concentrate pollution)

b. concave: large exposure(significant harm (should disperse pollution)

c. linear: exposure(harm (greater harm at low exposure than concave)
• statisticians calculate the curve
• determine level of certainty (many agencies choose 95% upper confidence limit)
▪  Exposure Assessment: what concentration are people actually being exposed to?
• must choose between population risk and maximum individual risk (sometimes the maximally exposed individual’s risk, but not always)
▪  Risk Characterization: providing a numerical estimate of the health risk (like 1 in 1 million risk of getting cancer at X exposure level)
ii. Separating Risk Assessment and Risk Management (Ruckelshaus, Risk, Science, and Democracy)
▪ there are many possibilities for political manipulation in risk assessment process
▪ most agencies have cancer policy, but each is different
▪ should we set generic policies that people have to give reasons to depart from?


• risks losing subtlety/accuracy

iii. Expert v. Layperson Assessment of Risk (Breyer)

▪ Because of tendency 1) to use heuristics, 2) to react strongly to prominent events, 3) to feel more obligated to people close to us than people far away, 4) to mistrust experts, 5) to not change our minds, and 6) to misunderstand mathematics we do not assess risk properly.

• factors that affect our sense of risk (Slovic):

a. voluntary v. involuntary

b. known or unknown (known perceived as less serious)

c. level of control (uncontrolled risks more frightening)

d. chronic v. catastrophic

e. common v. dread risks: people have not learned to deal with dread risks like cancer
• there may be nothing irrational in our tendency to perceive risk this way

iv. Benzene Case
▪ OSHA regulation of Benzene exposure: set standard of 1 ppm because it is no-threshold toxin and 1 was as close as they could get to 0 without bankrupting industry
▪ Statute:


• §6(b)(5): standard assures “to the extent feasible” no health impairment (often interpreted as BAT)

• §3(8): Court focused on “reasonably necessary or appropriate to control significant risk”

▪ Held that OSHA, while not required to do cost-benefit, must make threshold determination of “significant risk” at the current level of 10 ppm; OSHA assumed risk at every level because carcinogen
▪ Rehnquist concurrence on delegation; eventually rejected in American Trucking
E.  Risk Management (The Objectives of Environmental Regulation) 
i. Risk Management Frameworks (Lave)
▪  Market Regulation

• under certain stringent assumptions about perfect consumer information, companies will make safer products up to the point that it becomes unprofitable
• doesn’t work for risks that are external to the transaction, or where there are no available alternatives
▪  No-Risk

• public cannot be exposed to any additional risk (Delaney Clause of Food, Drug and Cosmetic Act)

• these often devolve into negligible risk standards

▪  Technology-Based Standards

• based on best available technology that does not bankrupt industry

a.  if industry not profitable, may be less strict than cost-benefit; if highly profitable, might spend a lot to reduce very small risks

• level of risk borne will depend on number of actors in the market

• usually performance standards (see Benzene), not design standards
• not likely to spur innovation in technology 

a. regulated companies have little incentive unless they think they can do it cheaper than competitors

b. third-party companies may have incentive, but depends on how quick govt. is to change standards

• they can be used as part of a larger risk management framework: CAA is in theory a no-risk framework (NAAQS) achieved through use of technology-based standards

▪  Risk-Risk (Direct)

• risk to consumer from regulated substance balanced against risk to consumer from regulation

• John Graham wrote a great deal about ancillary risks, but must note that there are also ancillary benefits

• not a true risk-management framework, just suggests factors that should be taken into account in risk assessment process
▪  Risk-Risk (Indirect)


• risk to those other than consumer, for example workers, taken into account

• possibly conceptually different because one party may be getting compensated for the risk and we may care more where risk is involuntary

• not true risk management framework, just factors to take into account in risk assessment
▪  Risk-Benefit
• all benefits and burdens take into account, but without quantification
• but can still impute how human lives were valued by looking at the final amount
▪  Cost-Effectiveness

• pick a goal and then achieve it with the least cost (also not risk management framework because it does not tell you how to pick a goal)
▪  Regulatory Budget


• choose goal based on total amount of costs (doesn’t tell you how to set the budget)
• not an uncontroversial porposition: 

a. do we care about age and health status?

b. do we care about “lumpiness”: effective to save first lives, but not later ones?

c. do we care about maximally affected individual?

▪  Benefit-Cost

• quantify costs and benefits and then choose level that maximizes social welfare


• how do you value lives for cost-benefit analysis?

a. earning value: used through 70s

b. revealed preference techniques
▪ look at wage premiums for people in risky jobs


• criticisms:

a. need a well-functioning market where these jobs are dispersed and no discrimination

b. may get people who value risk least

c. may get poor people who value lives least

d. people are bad at evaluating risks (Breyer)

c. stated preference techniques: contingent valuation methodology (what is definition of this exactly)




▪ criticisms:





• with no consequences attached, get very high numbers





• people value more highly whatever they are asked about first




• EPA came up with $6 million this way

• other values:



a. health (quality of life), use values, option values, existence values

▪ Application to Statutes
• SDWA: the framework is the less stringent of the no-risk framework and technology-based framework

• CAA and hazardous air pollutants: technology-based approach is followed later by a health “negligible risk” approach

ii. Concept of Acceptable Risk (Fischoff, Lichtenstein, et al.)

▪ should consider choices that involve slightly greater risk if they are far less costly (tends to suggest that no-risk and risk threshold approaches are simplistic)
▪ but should avoid fixed value trade-off between cost and risk because may be willing to pay more to reduce a unit of risk where risk is high

iii. Ethical Critique of Cost-Benefit Analysis (Kelman)

▪  doesn’t take offer-ask disparity into account

▪  citizen/consumer distinction once again

▪  pricing certain commodities immediately devalues them
iv. Corrosion Proof Fittings v. EPA (5th Cir.)
▪ Court evaluated whether EPA had a reasonable basis to conclude that asbestos posed an unreasonable risk and whether chose least burdensome regulations to protect adequately against such risk when it banned it (Toxic Substances Control Act)

▪ Criticized calculations of EPA:


• EPA did not consider risk-risk evaluation (i.e., benefits of asbestos)

• regulation not least burdensome: EPA did not consider whether the last marginal decision was cost effective

• EPA should have discounted benefits


a. very controversial: not clear how you would establish amount

• EPA should have quantified benefits

F.  Distributional Consequences of Environmental Policy 
Big Issues: can we distinguish between genuine environmental justice claims and claims that are really about underlying distribution of resources and benefits?; wouldn’t same considerations apply to non-environmental sitings?; should government get involved where there is intervening private company?; should we be just as concerned about depriving communities of desired land uses?

i. Been, Disproportionate Siting or Market Dynamics? and Achieving Fairness in Siting
▪ It is possible that market dynamics are the major cause of disproportionate LULUs in poor neighborhoods; even fair siting decisions will eventually lead to unfair distribution; means need to focus on distribution of wealth and housing discrimination; a solution might also be allowing communities to bargain
▪ Potential Solutions:


• Fairness in Pattern of Distribution:



a. spread LULUs on per capita or proportional basis over society

1. ex ante or ex post equality, or compensated equality (how do you structure compensation? 



b. progressive siting




1. require advantaged neighborhoods to bear more of a burden



c. equal initial split and competitive bidding: reverse auctions
1. difficult in society where many things are already sited and we can’t predict what we will need in future


• Fairness as Cost-Internalization

• Fairness as Process

ii. Peskin, Distribution of Benefits and Costs 
▪ if you take public-commodity view, rich benefit the most from environmental clean-up
▪ if you take the “purchasable” view, poor benefit the most

▪ people of color seem to benefit most from CAA if figure out costs and benefits because own less cars, consume less, and pay less taxes

iii. Proposed Bills and Clinton Executive Order—come back to this
▪ Executive Order No. 12,298

• identify program and policies to be revised to create more environmental justice

• in the end little happened because there was no watchdog like OMB
G.  Choice of Regulatory Tools (use regulatory tools to achieve the goals set by risk management)
i. command and control

▪ regulator tells polluter what to achieve (an example is BAT, NAAQS)

• criticisms:

a. not cost-effective (doesn’t take into account that pollution control costs of companies are variable because govt. never has perfect information)


b. does not create incentives for further reduction

c. creates perverse incentives to produce more because standards set proportionally to output

d. new entrants will increase amount of pollution

ii. marketable permits (Ackerman and Stewart)

▪ set maximum amount of permitted pollution, then distribute permits through auction or grandfathering and allow polluters to trade


• advantages


a. cost-effectiveness: will in theory reach pollution control goal with least cost 

1. assuming low transaction costs, marginal cost for all will end up being market price of the permit 



b. predictability: set amount of permits beforehand



c. creates incentives to reduce pollution further


d. new entrants can come in without increasing total pollution


• disadvantages


a. hot spots (permits guarantee aggregate amount but not distribution):

1. matters especially where you have local (not global) pollutant and where harm function is concave (rather than linear or convex)

2. solutions:


i. create zones where people can trade


ii. maximum limit on permits per individual

iii. liability rule

iv. alter price of permits based on how many in region

v. impact permits in units of environmental degradation (have to buy permits in each region you have an impact)


vi. ambient standard

vii. any solution will kill some advantages of the market

c. grandfathering: for political reasons, permits often grandfathered (creates barriers to entry, transaction costs because of need to trade after initial allocation)
d. enforcement (some might argue it is more difficult, but technology-based standards are often performance standards themselves and would require same kind of enforcement procedures)
e. transaction costs may matter if high and the initial allocation was way off the final result
iii. effluent fees (Baumol and Oates)

▪ set a fee per unit of pollution to achieve pollution-reduction goal

• in theory, will lead to situation once again where marginal cost will be equal to all others and equal to cost of fee, and will be most cost-effective

• disadvantages:


a. very difficult to predict the appropriate amount of fee

b. hostility to taxes: might be able to grandfather by setting current rate at zero, or overcome concerns by providing rebate to those who pollute less

• one solution might be to set the tax for the current level of pollution at zero


• could have a rebate system and then return fees to those who reduce emissions (inefficient)
iv. deposit-refund system (Bohm)
▪ useful with problems that are difficult to track and created primarily by manner of disposal; need deposit sufficient to internalize the harm
▪ if set too high a level, distributional problems, people may spend too much energy getting the deposit back; people may eventually just not purchase things with deposits
v. liability rules (Shavell)

▪ transmit incentives because companies will reduce the risk created so long as cost of reduction by one unit is less than the expected liability

▪ advantages: 


• may provide more effective regulation where private parties know more about the risk

▪ disadvantages:


• lack of full enforcement may not fully transmit incentives

a. possible solution: punitive damages, force to pay more than harm, create more incentives to bring suit (attorney’s fees, class actions)

• difficulties of proving causation


a. could allow probabilistic causation

• solvency (no incentives transmitted to nearly insolvent companies)
a. companies have incentive to reduce solvency: put risky activities into subsidiaries, contract with lower-solvency firm, declare higher dividends
b. possible solutions: financial responsibility requirements to undertake certain risky activities


• statute of limitations (can be solved by tolling at time of discovery)

vi. informational approaches (Magat and Viscusi): used to facilitate market regulation

▪ what types of risks/products appropriate for?
• several available options

• differential risk preferences

• products that cannot be made safe

• producer cannot reduce risk completely (risk is function of way consumer uses it)
• range of risk in products

▪ disadvantages: some of the risks may have externalities

H.  Federalism and Environmental Regulation
i. Standard Arguments for Federal Regulation
▪ Interstate Externalities
• states will adopt suboptimally lax environmental regulation because there are positive externalities 

• criticism:

a. both federal ambient standards and emissions standards still allow the externalization of costs to downwind states (see CAA)
b. not all federal regulations are aimed at areas where there are externalities 

c. other possible solutions:

▪ market-based schemes: taxes or marketable permits in units of degradation

▪ federal liability scheme
▪ Coasean bargaining (problem is entitlement not defined, large number of actors involved)
▪ Pigouvian tax on polluter to force internalization
▪ “Race to the Bottom”: if states compete with each other for the benefits of industry, they will set suboptimally lax standards: it is a prisoner’s dilemma resulting from lack of cooperation

• if the federal government sets the regulation at the optimal level it can prevent this race to the bottom

• criticism: 

a. no theoretical basis for assuming that competition between states will not lead to the socially optimal result 

b. federal regulation may not be the best way to solve this problem because it may have negative effects on other state programs; the only way to eliminate all competition would be to get rid of state autonomy entirely 

c. possible that there is no prisoner’s dilemma: it is just functioning of market

d. not clear that arguments are distinct from public choice arguments

▪ Public Choice Problems

• environmental organizations will find it easier to have an impact at the federal level because they can aggregate, and even though firms can do this as well, it may still be an advantage to environmentalists because they pass the threshold necessary to be effective only at the federal level
• criticism:


a. firms may find it easier to aggregate because they are already national


b. even if they pass threshold, relative amount of resources will always matter

▪ Economies of Scale

• technically complex issues can be resolved more cheaply once on the national level than repeatedly on the state and local level

• criticism:


a. there may be an optimal size beyond which there are diseconomies of scale


b. perhaps want to leave room for state experimentation (Brandeis)


c. may be more appropriate to risk assessment than risk management


d. more appropriate where you have a national market for a product (cars)

▪ Rights-Based Arguments

• we all have a right to a certain minimum level of environmental quality


• criticism:



a. no constitutional support (lack of positive rights)

b. if say won’t allow people to lose more than a certain number of life years, will have difficulty figuring out cumulative risks; our statutes regulate individual risks, not aggregate 
c. also, do you apply this as well to poverty, etc.
ii. Arguments in Favor of State Regulation: different costs and benefits across different states, preferences differ widely
iii. EU Harmonization: uniform standards may be good for products but not as good for regulating pollution

▪ countries have struck their own balance of preferences; if everyone has same standards, countries with less productive work force or fewer natural resources will lose their comparative advantage

I.   Environmental Law and Public Choice 
i. Elliott, Ackerman, Millian: Toward a Theory of Statutory Evolution
▪ Thesis: The stringent legislation of the 60s and early 70s came about as a result of companies’ fears of more stringent state regulation and a “politicians’ dilemma”


• Motor Vehicle Air Pollution Control Act of 1965


a. states were adopting increasingly stringent regulation

i. had incentive to do this because can externalize costs onto workers and producers in other states

b. industry preferred pre-emption by federal government to stricter regulations from states


• Air Quality Act of 1967



a. the difference here is coal companies did not get pre-emption



i. perhaps thought it might influence the states




ii. uniform standards might not matter as much to coal industry


• Clean Air Amendments of 1970



a. brought about by Politicians’ Dilemma between Nixon and Muskie

b. criticism: turns public choice on its head—in absence of environmental groups did not know when they had done enough so did too much

ii. Ackerman, Hassler, Clean Coal/Dirty Air
▪ Pre-1970 Regime 


• East produces high-sulfur coal (8 pound), and West low (1.2)

• in absence of regulation the dividing line for where each is used will depend on cost of transport

▪ 1971 EPA Regs


• required 1.2 pound emissions
• greatly reduced plants using high-sulfur coal because introduced new cost of scrubbing (except for grandfathered plants)

▪ 1977 Amendments: must have both an emission limitation and percentage reduction (win by high-sulfur coal)
▪ 1978 proposed Regs
• required 1.2 as an emission limitation, plus 85% reduction; would have reduced market-share of Western coal producers

▪ 1979 Final Regs


• bifurcated reduction requirement: 1.2 emission limitation, 70% scrubbing

▪ Conclusion


• in 1990, Congress got rid of percentage reduction, went back to 1971

• result in 1979: encourages more use of high-sulfur coal than optimal; encourages continued use of old plants
iii. Pashigian, Whose Self-Interests are Protected
▪ voting on PSD in 1977 showed that was supported by states with dirtier that wished to impose costs on other states and not by those who supported higher environmental quality

iv. Maloney & McCormick
▪ There will be situations in which firms will support environmental regulation: 


• competitive advantage: a firm can meet requirement more cheaply than its competitors

• barriers to entry: grandfathering may discourage others from entering the market
II.
CASE STUDIES
A. The Clean Air Act
	
	Ambient Standards
	Emissions Standards

	NAAQS

1970
	primary: public health (including adequate margin of safety) 

secondary: public welfare

(no requirement of adequate margin) (Federal, §109)
	SIPs (State, §110)

NSPS (Fed. §111, generally technology-based standards)

Cars (Fed., §202, generally technology-based standards)

	PSD

1977
	Baseline: existing level of emissions (Fed. §169(4))

Increment (Fed., State §162, §164)
	BACT (best available control technology): applies to major emitting facilities (MEF)

(Fed., State §169(1)(4))

	Nonattainment

1977, 1990
	Reasonable further progress (Fed., State §171(1))
	LAER (lowest achievable emission rate: new sources) (Fed, State §171(3))

RACT (reasonably available control technology: existing sources) (Fed., State)

	Interstate

1977, 1990
	§110(a)(2)(D) (SIP)
§126 (Fed. cause of action against other state)
Sulfur Dioxide trading system (acid rain, 1990)
	§110(a)(2)(D) (SIP)

§126 (Fed. cause of action against other state)

Sulfur Dioxide trading system (acid rain, 1990)


i. National Ambient Air Quality Standards (§109)

▪ Identifying Pollutants and Setting the NAAQS (§108(a), 109(a))

• EPA must identify pollutants which endanger public health or welfare and come from numerous or diverse sources (§108(a)(1)) and issue criteria relating exposure to effects on human health, and then promulgate NAAQS (§109(a))
a. criteria pollutants: carbon monoxide, sulfur dioxide, oxides of nitrogen, ozone, particulates, lead

b. (Note: hazardous pollutants regulated under different system and listed under §112(b)(2))


• Setting the NAAQS for Lead

a. NRDC v. Train required EPA to set NAAQS for lead 
i. argued the discretion in §101(a)(1)(C) inconsistent with the “shall”


b. Proposed NAAQS: 
i. Step 1: Critical Population—children ages 1-5



 
ii. Step 2: Pivotal Adverse Health Effect



 
▪ EP elevation: occurs at 15 micrograms (CDC says 30)





▪ Note: even if aim for 15, .5% of population will be above 30





▪ have to assume that there is a threshold




iii. Step 3: Ratio of Lead in Air to Lead in Blood




▪ they pick 1:2, from a range of. 1.2-2.3




iv. Step 4: Exposure from Non-Air Sources




▪ picked 12 out of range from 10.2-14.4




v. Step 5: Determine Allowable Limit




▪ divide the 3 remaining by 2=1.5

c. Challenge to the NAAQS: Lead Industries Association (D.C. 1980)
i. DC Circuit found that EPA not required to show pollution “clearly harmful”

ii. no requirement of cost-benefit (American Trucking)


• Whitman v. American Trucking (U.S. 2001)


a. §109(b)(1) does not allow cost-benefit analysis



b. other portions of the statute specified when allowed to take costs into account


c. Breyer Concurrence: 



i. safe does not mean risk-free

ii. also, argues that if you spend more than $15,000,000 to reduce a risk you harm health

iii. putting to rest non-delegation

▪ response: you would have to look at distribution to check this, who actually bears the cost; if this is true it is argument for massive redistribution

▪ though the argument means that cost-benefit analysis should be valuing it at $15,000,000
d. Result: Administrators must be making some kind of cost-benefit tradeoff, but now it is completely untransparent
▪ State Implementation Plans (§110)
• Bifurcated approach to meeting the standards (cooperative federalism): federal government sets the standards, states establish enforceable individual emissions limits


a. allows the states to use the plan as an instrument of industrial policy

• Major provisions:

a. §110(a)(1): submit SIP within three years, must include enforceable limitations and control measures §110(a)(2)(A)

b. §110(k): (3)—must approve if meet all requirements; if later decide inadequate can do SIP call (§110(k)(5)); they used it for interstate pollution--NOX
c. §110(c): if fail to submit, or disapproved, sanctions or FIP

• Union Electric Company v. EPA
a. Missouri utility argues that EPA should not approve a SIP that contains provisions that are not “necessary” and/or that are “technologically and economically infeasible”

b. States are allowed to have more stringent regulations (§116) and court finds can include them in SIP; important because there is State and Federal jurisdiction to enforce SIPs

• Virginia v. EPA
a. State could not condition approval of SIP on the adoption of the CA standards; states have the authority to choose their own pollution control methods as long as they meet the NAAQSs
▪ New Source Performance Standards (§111)
(Note: has its own definitional section in 111(a))

• §111(a)(1): degree of emission limitation achievable through the application of the best system of emission reduction adequately demonstrated (taking costs into account)
• Portland Cement Ass’n v. Ruckelshaus (D.C. 1974): challenge to NSPS
a. challenged costs: administrator decided that 12.5% of costs for facility would not cause facility not to be able to compete (and presumably that there would continue to be enough new sources in future to provide cement in long run); also NSPS does not require cost-benefit

i. there weren’t really substitutes
b. challenged “adequately demonstrated”: court remanded to lower court for EPA to show that technology adequately demonstrated because the reasons EPA gives here don’t match what they have done
i. standards based on tests at one dry-process plant; they could simply require dry process but they would have to justify that
ii. court does seem to say that could simply rely on literature if sufficiently specific

ii. Nonattainment Provisions (§171-3)
▪ Deadlines:


• §172(a)(2): 5 years from date listed as non-attainment—passed for most areas in 1977


• later gave extensions for another ten years

• 1990: tightened requirements but extended the deadline—now each subpart has its own attainment dates; latest date is 2010

▪ To site in a non-attainment area:

• LAER: new sources must conform to LAER (§171(3))
a. most stringent required by any SIP for that category (unless can demonstrate not achievable), or 
b. lowest rate actually achieved in practice, whichever is stricter.
i. cannot be less than NSPS (§171(3)(B)), but could be less than BACT (BACT looks at individual facilities)


• Offsets (§173(a)(1)(A)): sufficient offsets to constitute “reasonable further progress”
a. reasonable further progress (§171(1)) defined as “such annual incremental reductions in emissions as are required…for the purpose of ensuring attainment” of applicable standard by applicable date

b. must be from same source, from source in area, or from source that is not in the area but contributes to the nonattainment and is located in area with equal or higher nonattainment classification (§173(c))
• Permit: new or modified major stationary sources must get permits (§172(c)(5)) 
a. contrast to PSD: PSD definition of major facility is 100 tons per year for listed sources and 250 for others; here it is 100 for all (§302(j))
▪ Existing Plants: 

• Must meet RACT §172(c)(1): only situation where fed. govt. involved in regulating existing sources; not defined in the statute
• only counts as new or modification if increase emissions (§111(4)); by using bubble can avoid LAER, reasonable further progress requirement, and permit requirement (Court deferred to this interpretation in Chevron)
Note: bubbles can also be used to get out of new source requirements in attainment and PSD areas

▪ Virginia v. Browner
• 4th Circuit upheld EPA sanctions for deficient SIP including denial of highway funds, offset requirements, and FIP, and held that it did not exceed Congress’ authority under spending power
iii. Prevention of Significant Deterioration (§160-164, 169(definitions))
▪ Sierra Club v. Ruckelshaus
• D.C. District Court found that the statute contained a no-deterioration requirement based on the language of the preamble (“to protect and enhance”) and the legislative history, as well as contradictory EPA interpretations

• EPA was forced to come up with regulations, ultimately replaced by Congress in 1977

▪ 1977 PSD Amendments

• Baseline: determined when major emitting facility applies for permit (§169(4))
a. major emitting facility certain types of factories if they emit 100 tons per year, and any other source that emits 250 tons per year (note difference from definition for rest of statute)

• Classes and Increment (§162 and 163):



a. Class I is national parks and wilderness areas; Increment = 2



b. Class II is initially everything else; Increment = 20



c. Class III initially empty, but can redesignate (§164); Increment = 40




i. have to allow affected local units a veto to redesignate




ii. no area has been redesignated



d. ambient standard for PSD = baseline + increment
• BACT (§169(3)): maximum degree of reduction which permitting authority determines is achievable by the facility on a case-by-case basis, taking into account energy, environmental, and economic impact and other costs

a. contrast with NSPS: BACT is case-by-case basis, NSPS categories; NSPS set by fed. govt, BACT set by states
b. BACT cannot be less stringent than NSPS 

c. NSPS requirements still apply to non-major emitting facilities and provide the floor
▪ Notes: most of PSD is about particulates and sulfur dioxide; it does not make much sense if you have a threshold pollutant  
▪ Why PSD? (see Oren article)

• realization that NAAQSs not fully adequate



a. but if that is the case, why not raise standards everywhere?

• may be cheaper to avoid dislocation in the already very dirty areas



b. but the benefits in the dirty areas would also be much greater


• concerns about visibility in pristine areas


• perhaps endowment effect/hysteresis

• overall: does very little outside Class I Areas; has not actually leveled playing field with non-attainment areas


a. in non-attainment areas, you have to acquire offsets

iv. Interstate Pollution Provisions (§110(a)(2)(D))
▪ SIPs must prohibit facilities that:


• “contribute significantly to nonattainment” of NAAQSs in any other state (§110(a)(2)(D)(i)(I), or interfere with PSD measures of other states ((i)(II))

• how would the PSD argument work: if baseline not set, upwind state could argue it is not interfering, and even once baseline set can argue that it is not interfering unless it consumes entire increment

▪ Cause of action for violation of interstate provisions (§126(b))


• purely procedural provision
• creates cause of action for state or sovereign to have administrator review whether a facility violates §110(a)(2)(D)
• Judicial Review generally (§307(b)): jurisdiction assigned to DC Cir. for review of national standard

a. the default is APA: review of SIP approval can take place all over the country

b. must challenge provisions within 60 days or cannot raise as defense in enforcement action (seems unfair to small companies, companies not in existence at time promulgated)

c. if they have nationwide impact, then it is in DC Cir. 

• Air Pollution Control District v. Environmental Protection Agency
a. Kentucky brought a §126 action for interstate pollution abatement because of the actions of Indiana, now challenges denial of the petition

b. power plant in Indiana emitting 6 MBTU while Kentucky’s plants emit 1.2

c. pollution from Indiana constitutes 47% of secondary NAAQS and 34.6% of 24-hr primary NAAQS in attainment areas, but only 3% in the nonattainment areas (there were some pockets of attainment within the nonattainment area)
d. court found that IN did not “significantly” contribute to non-attainment
e. court seems to accept a first-in-time approach: only real solution for KY would have been to “gobble up” the growth before IN did

i. encourages inefficient use of resources and imposes transaction costs if you want to move to a more efficient use

f. KY could not have invoked its own more stringent standards because §110 only applies to national standards (1990 amendments closed this avenue)


i. probably no nuisance (pre-empted)


ii. could engage in bargaining

g. suggested solution: could rewrite statute to put burden on whoever is doing least—have party that can reduce burden most cheaply take the action

▪ Sulfur Dioxide Market

• 1990 amendments added Title IV: nationwide market for sulfur dioxide permits
a. nationwide cap: reduce sulfur dioxide by 10 million tons per year by 2000, reduce nitrogen oxide by 2 million tons per year 

b. initial allocations--§404(e)

c. two phases, 1995 and 2000

d. bonus allowances to meet other objectives

e. plants can opt in 

f. 2.8% withheld for auction each year

g. works well here because emissions reductions are of relatively constant value over time and space
• problem is that changing locations of emissions is not neutral: emissions in Midwest cause acid rain in NE

• NY attempted to control for this with a law controlling permit sales, but struck down under dormant commerce clause
• New York v. EPA: NY insisted that EPA must look at aggregate effect of entire SIP and not just one source on sulfur dioxide emissions in NE, but court found that §126 action is the appropriate forum for that
▪ Incentives for externalization under CAA

• in early SIPs many states encouraged sources to make higher stacks (made emissions requirements function of stack height)

• Cong. amended statute to limit benefits you could get from stack height (they do modeling based on maximum prescribed height not actual height)
• Alliance for Clean Coal v. Bayh: IN regulation requiring utilities to use local high-sulfur coal overturned as violation of commerce clause
B. The Clean Water Act

i. Overview 
▪ Structure of CWA

• §101: Goals—objective is to restore and maintain chemical, physical, and biological integrity of Nation’s waters; fishable/swimmable waters by 1983 and no discharge of pollutants into navigable waters by 1985

a. courts have essentially allowed agency to treat the preamble as non-binding
• §301: Effluent limitations—prohibits discharge of any pollution except in compliance with act, creates BPT and BAT standards for existing sources

• §302: Water Quality Related Effluent Limitations—authorizes stricter standards to meet desired water quality

• §303: Water Quality Standards and TMDLs—identify waters where effluent limitations insufficient and establish TMDLs

• §304: Federal Water Quality Criteria and Guidelines—guidelines for setting effluent limitations and criteria (for water quality standards)
• §306: New Source Performance Standards
• §402: NPDES Permit Program

	
	
	
	Variances

	Standard
	Federal
	Categories
	§301(c)
	§301(g)
	FDF

	BPT
	Yes (DuPont)

§301(b)(1)(A)
	Yes (DuPont)

not in language of §301(b)(1)(A)
	No (Crushed Stone)
	No (Crushed Stone)
	required by DuPont

	BAT
	Yes (DuPont)

§301(b)(2)(A)
	Yes (§301(b)(2)(A))

explicit in statute
	Yes (explicit in statute)
	Yes (explicit in statute)
	permissible

§301(n)

	New Source
	Yes (explicit in statute) 

§306
	Yes (explicit in statute)

§306
	No (statute, DuPont)
	No
	No


ii. Effluent Limitations
▪ cannot discharge any pollutant except in compliance with the Act §301(a); §301(e) effluent limitations will be applied to all point sources pursuant to this section
▪ Existing Sources:
• By 1977, BPT (§301(b)(1)(A)): best practicable control technology currently available 
a.  §304(b)(1)(B): take into account “cost of application technology in relation to effluent reduction benefits” and other factors (cost is comparison factor—requires cost-benefit)

• By 1983, BAT (§301(b)(2)(A)): for certain pollutants, best available technology economically achievable for category or class must be applied by 1983
a. §304(b)(2)(B): take into account “cost of achieving such effluent reduction”; cost is only consideration factor
i. language more similar to NSPS standards under CAA where court held cost-benefit not required (in Portland Cement)
▪ New Sources: 
• standard for control of discharge of pollutants which reflects the greatest degree of effluent reduction achievable through use of best available demonstrated control technology (no reference to costs) -- (§306(a)(1), (b)(1)(B))

a. but in (b)(1)(B) there is reference to costs??

b. §306(b) EPA must create list of categories for new sources and specify standards of performance for them

▪ E.I. DuPont de Nemours & Co. v. Train (U.S. 1977)
• administrator adopted §301 and 306 effluent limitations before adopting guidelines under §304 
• industry argued that effluent limitations could only be imposed through the individual permits on case-by-case basis based on the guidelines in §304

• Court: 

a. §301(b)(2)(A) specifically allows BAT limitations to be set by category and concludes that BPT regulations (§301(b)(1)(A)) may also be set by categories, because otherwise BAT would be reviewable by Court of Appeals and BPT in Dist. Ct.

b. §301 effluent limitations are to be set by administrator (despite the fact that permits may be issued by Administrator or states under §402) because §101(d) says to resolve ambiguities in favor of Administrator

i. in both of these cases, Court could instead have gone with the American Trucking argument and said that the absence of language where elsewhere it was specific cuts the other way



c. no variances for new sources



d. FDF variances required for BPT, despite absence of language in statute
▪ Point Sources: 
NRDC v. Costle—


• EPA cannot exempt large classes from the category of point source

• if necessary because of technological and administrative difficulty can issue general permits before there is a uniform effluent limitation, but cannot permanently exempt

• in response to this, Congress exempted return flows from irrigated agriculture

United States v. Plaza Health Laboratories—

• point source as applied to a human being is at best ambiguous and rule of lenity requires that it not be applied

• dissent argues this will create perverse incentives

iii. Variances

▪ BPT: no statutory variances (Crushed Stone), but FDF Variances Required after DuPont
▪ BAT: §301(c) and (g) variances; EPA ultimately decided to have FDF variances for BAT
• §301(c) variance: can get variance if can show maximum use of technology within your economic capabilities and reasonable further progress

• §301(g) variance: must at a minimum comply with BPT and any other water quality standards, not impose new restrictions on other sources, and not pose risk to wildlife and human health
a. can get a variance from BAT standards if can show will still meet water quality standards (this is opposite of CAA), creates a first-in-time incentive

▪ New Sources: no variances (statute and DuPont)
▪ FDF Variances §301(n): required for BPT under DuPont, permissible for BAT; have to have submitted the information on the factor during notice and comment, cannot consider cost, alternative requirement is no less stringent than justified, and will not result in non-water quality negative environmental impacts

▪ EPA v. National Crushed Stone (U.S. 1980)
• SC found that EPA not required to consider cost to facility in FDF variances for BPT sources as it would be under §301(c) for BAT sources

▪ Chemical Manufacturers’ Association v. NRDC  (U.S. 1985) (§301(l) has changed since this case; §301(n) has been added)

• Association claims that while (l) prohibits statutory variances for toxic pollutants like §301(c) and (g) it does not prohibit FDF variances; SC agrees

• treats it as a case of Chevron deference

• agency claims that FDF variances are not modifications but simply create subcategories

• Dissent: they are not procedurally subcategories; EPA can make subcategories but should do it through notice and comment where there is greater transparency

•categories will always push to top in terms of pollution control, variances do not require looking at other plants, there is no mechanism for pushing to the top 

iv. Control of Nonpoint Sources (§208)(pp. 694-99)
▪ Basic Approach

• no effluent limitations

• §208: states must identify any areas with substantial water quality control problems and submit area wide waste management plans to EPA; decisions concerning NPDES permits are supposed to be consistent with these plans
• §319 (added in 1987): identify waters harmed by nonpoint pollution and create management programs; must be submitted to and approved by EPA
• little effect: unlike with SIPs it is not clear what the federal role is enforcing these plans

▪ Alternative Approach: Technology Standards, Marketable Permits


• Best Management Practices:
a. could requires best management practices and monitor through purchases of pesticides and fertilizers

b. difficulties: self-reporting problems (but works for IRS), land use controls very unpopular, difficult to measure output from nonpoint sources
• Marketable Permit Scheme: possibly a good area for a marketable permit scheme: point sources are tightly regulated and it is expensive for them to reduce pollution any further, while non-point sources could reduce cheaply

a. need a system whereby point sources would be willing to pay farmers to reduce their output

b. market will be small because it will have to be based on watershed to be effective; it will be more like offsets in CAA
c. units could be for particular pollutants or in units of environmental degradation

d. difficult to measure what reductions are likely to come from a change in management practices—might use modeling or require the reductions before the trade occurs
e. how important is it to make it definite; could have guidelines ahead of time or clearance process
v. Water Quality Standards (§301(b)(1)(C)) 
▪ §301(b)(1)(C): any more stringent effluent limitations required to meet water quality standards shall be applied at same time as BPT (this is how standards get translated into effluent limitations)
▪ §302(a): effluent limitations must be established to meet water quality standards 

▪ §303(a-d): states submit water quality standards to the administrator and establish TMDLs for water bodies where the BPT and BAT effluent limitations are not enough to meet the standards
▪ EPA Regulations on Water Quality Standards:

• standards are made up of uses (fishable/swimmable, navigable, agricultural, industrial) and criteria for individual pollutants in order to meet those uses (waste disposal not allowed as a use) (§131.3)

• unlike NAAQS, this is a zoning approach: states allowed to designate an area lower—we only control for race to the bottom through individual effluent limitations, unlike CAA where we control through ambient standards


• must maintain existing uses (§131.10(h)(1), §131.12(a)(1)) (stronger version of PSD)

• must perform attainability analysis if don’t designate fishable/swimmable, but allows them to consider economic factors (§131.3)
a. could have required much stronger showing given goals of act §101(a)(1)-(2)

• non-degradation §131.12: 


a. most places: maintain use

b. fishable/swimmable: only use has to be maintained if can show various factors

c. National Parks: maintain use and water quality

• states set criteria in accordance with EPA guidelines
▪ Pronsolino v. Nastri
• EPA could require state to set TMDLs for water body under §303(d) – applies to water bodies polluted by nonpoint as well as point sources
vi. Interstate Pollution
▪ States may set more stringent standards than the EPA effluent standards under §301(b)(1)(C)
▪ Arkansas v. Oklahoma
• EPA could require upstream state (Arkansas) to meet standards of downstream state (Oklahoma), though the effect must be “detectable”


• CAA would have allowed up to significant impact in non-attainment areas
vii. CWA v. CAA
▪ grandfathering: success of CWA suggests we didn’t need to grandfather so much in CAA
▪ CWA could set federal criteria for meeting water quality standards as CAA does with NAAQSs

▪ could set aggressive goals and then use different tool like trading to reduce cost of compliance

▪ clarification/simplification: CAA could be streamlined to use more consistent terms (why BACT and LAER)

▪ citizen suits more viable under CWA because of DMRs, might want to do something similar with CAA

▪ differences between water and air: threshold pollutants in water are a bigger problem (suggests you want quality standards); less dispersion in water, it is easier to track pollution; harm is different—can’t escape harm in air
C. Resource Conservation and Recovery Act (RCRA)
i. Overview
▪ Ex ante regulation of generators, transporters, TSD in contrast to CERCLA which is ex post
▪ Statutory Structure 
• system for identifying and listing hazardous wastes

• cradle-to-grave tracking system (manifest system)
• standards for generators, transporters, and TSDs


a. can regulate them “as necessary to protect human health or the environment”


b. identification, tracking, permitting and standards

• permit system to enforce those standards

• procedure for delegating to states the administration of the permitting program

▪ Hazardous v. Solid Waste

• Subtitle C is hazardous waste regulation


• Subtitle D establishes guidelines for state solid waste management plans

▪ Goals

• making land disposal safer, technology-forcing (especially with 1984 amendments), waste reduction, minimize the direct regulation of American production processes, encouraging recycling, maintain substantial state responsibility for solid waste 
▪ History
• passed in 1976, then substantially amended in 1984 with the Hazardous and Solid Waste Amendments
• goals of amendments were to phase out land disposal and force the production of new technologies; also required “corrective action”

• land ban has been implemented through the use of best demonstrated available treatment technology (BDAT)

• also created minimum regulatory standards to be used in landfills

ii. Defining Solid Wastes

▪ defined in §1004(27): solid waste can include liquids, and “other discarded materials”; domestic sewage has been exempted by statute and EPA has exempted household waste

▪ American Mining Congress v. EPA

• industry argued that materials which would eventually be reused are not “waste”

• EPA allowed only a “closed-loop” exception for recycled products and industry wanted broader exception

• Court finds that items intended for reuse have not become part of the “waste disposal problem” that RCRA was intended to regulate and do not fall within the statute

• EPA had chosen this regulation because otherwise you give an incentive to create more hazardous materials as output and then find any way to reuse them.
▪ EPA’s Response to American Mining
• EPA laid out five factors to determine when activity is “characterized by discarding”: a) typically discarded (similar to negative price assessment), b) replaces a raw material, c) relation of the recovery practice to the primary function of the facility, d) whether handled safely, e) length of time

• demonstrates that it is very difficult to draw this line because we want to encourage recycling but don’t want to give incentives to create more hazardous waste

iii. Identifying Hazardous Waste

▪ Definition (§1004(5)): causes mortality or illness or hazardous to human health or the environment

• two types: characteristic wastes (ignitable, corrosive, reactive, or toxic) and listed wastes

a. mixture rule and derived from rule
▪ City of Chicago v. Environmental Defense Fund
• City of Chicago claimed that incinerator ash should be exempt (despite its toxicity) because it falls under the exception in §3001(i): incinerators that burn only household waste and nonhazardous waste from industrial sources are not TSDs

• EPA had two interpretations: originally ash not exempt, then changed mind after litigation began

• Court says that Congress has spoken directly to the issue: the exclusion is only for the facility, not the ash, and thus the ash is a hazardous waste

• this also creates a serious tradeoff issue: we want to encourage incineration, but we don’t want ash to be disposed of improperly

iv. Avoiding TSD Status
▪ not every facility treating hazardous waste is a TSD facility; TSD regulations are very cumbersome and people will try to avoid them if possible
D. Comprehensive Environmental Response, Compensation and Liability Act (CERCLA)
put something in on SARA, SBLRBRA
i. Introduction
▪ CERCLA is an ex post liability regime; instead of directing EPA to specify through regulations how company must act, specifies instead the potential consequences from releases and relied on this liability to deter dangerous behavior
▪ CERCLA created a liability regime (see below), taxing regime, and authorized EPA to spend money on removal and remediation (§104)

▪ United States v. Olin Corp.: commerce clause challenge to CERCLA

• statute remains valid because it regulates a class of activities that substantially affect interstate commerce

▪ Superfund Amendments and Reauthorization Act (1986): created statutory right of contribution and innocent purchaser defense

ii. Liability Regime (§107)

▪ Liable Parties:


• potentially responsible parties are:


a. owners or operators (§107(a)(1))




i.  New York v. Shore Realty Corp.
▪ all current owners fall within this regardless of whether they played any role in the disposal; also the acts or omissions of a third party (see defenses) must occur during the ownership of the person asserting the defense
ii. United States v. Bestfoods

▪ can a parent corporation be held liable for actions of a subsidiary as an “operator”?


• only where corporate veil can normally be pierced, or
• when can show direct liability of corporation as an operator because it directed pollution control activity at the facility

iii. §101(20)(D): exempts municipalities who take possession because owner did not pay taxes



b. owners at time of disposal of any hazardous substance (§107(a)(2))



c. any person who arranged for disposal (Generators) (§107(a)(3))




i. United States v. Aceto Agricultural Chemicals Corp.
▪ pesticide manufacturers who sent hazardous substances to company to process them for the benefit of the manufacturer and at the manufacturer’s direction were liable as PRPs for the company’s disposal of waste on the property in the carrying out of the process

▪ focus on no transfer of ownership and on control




ii. Edward Hines Lumber v. Vulcan Materials 
▪ company not liable as an operator even where it had full access to facility and provided toxic chemicals because it was not disposing of the substance

▪ much narrower interpretation

d. transporters who participated in choosing the site (§107(a)(4))
e. Municipal Solid Waste Exemption (§107(p))

• of a facility “from which there is a release or threatened release of hazardous substance which causes incurrence of response costs”


a. response (§101(25)): removal or remediation action and related enforcement activities

b. removal (§101(23)): non-permanent


c. remedial action (§101(24)): permanent

▪ Scope of Liability (§107(4)(A)(B)(C)(D)):

• (A) liable to government for response costs “not inconsistent with national contingency plan”

• (B) liable to private parties for response costs “consistent with national contingency plan”

• (C) natural resource damages (defined at §101(16)): destruction of natural resources controlled by the government
• (D) costs of health assessment

• liability for injury to individuals not included in statute; must seek damages in state tort actions 

▪ Standard of Causation: 

• strict liability rather than negligence: we know this because §101(32) keys it to §1321 CWA which had been interpreted as strict liability
• only exceptions to causation are in §107(b): act of God, act of war

▪ Defenses: 


• §107(b)(3): act or omission of third party, but must show:



a. caused solely by



b. not an employee or agent or in a contractual relationship



c. due care



d. precautions against foreseeable acts or omissions

▪ Indemnification (§107(e))

• existence of an indemnification agreement is not a defense to an action by EPA, but can then bring a contract action against the indemnifier

▪ Incentives/Disincentives


• what incentives/disincentives for private parties to do clean-up?

a. incentives: can do it cheaper, may be easier to find other parties for contribution purposes if do it sooner, problem may get worse over time

b. disincentives: might incur other liability, govt. might not find you, might be accused of having not done it consistent with plan

iii. Land Transactions

▪ Innocent Purchasers (§101(35)) (added in 1986 SARA amendments)
• prior to §101(35), it was difficult to assert §107(b)(3) defense because of “contractual relationship”—it was unclear whether applied to land contracts

• after §101(35), it is a contract unless 
a) can show did not know and had no reason to know about release or threatened release, or 
b) government entity who got it involuntarily, or 
c) got it by inheritance or bequest
• it is element of larger §107(b)(3) defense which will also have to show

• “reason to know” means all appropriate inquiries as defined by “generally accepted good commercial and customary standards and practices”

▪ United States v. Pacific Hide & Fur Depot, Inc.
• Court found that where children had obtained an interest in real property through transfer of stock, no inquiry at all was sufficient for “all appropriate inquiry”

▪ Westwood Pharmaceuticals, Inc. v. National Fuel Gas Distribution Corp.
• case arose out of the fact that the §101(35) exception does not apply for sellers, rather than buyers

• to prevent an unfair result, the court held that the “in connection with” language of §107(b)(3) meant that this land K did not count as a contract for purposes of the defense

• while this leads to a fair result in this case, it could create major problems in the context where the buyer wishes to assert the defense; this could allow all buyers to get out of liability by saying that the contract was not “in connection with” disposal
▪ Definition of Disposal §101(29)--§1004 Solid Waste Disposal Act: discharge, deposit, injection, dumping, spilling, leaking or placing
• definition includes “leaking,” which would seem to eliminate the innocent purchaser defense because you would be liable if continued to leak after you bought it even if you did not know it was there; suggests we should interpret it narrowly

• also when is disposal a threatened release for purposes of §101(35)? must depend on nature of the land and manner of the disposal or everyone with hazardous waste is a PRP 

▪ Lenders (§101(20)(E-F))
• original exclusion was just §101(20)(A): were definitely liable after foreclosure, but left ambiguity about “management”

• new exclusion:


a. management (F) means actual control over environmental compliance decisions
b. foreclosure (E)(ii)does not make them liable as long as they sell the property at the soonest commercially practicable time (this seems to be a giveaway to banks who could just wait and see if EPA cleans it up eventually)


• takes away incentives for banks to do as much testing and develop as much expertise

▪ New Jersey’s Environmental Clean-Up Responsibility Act (ECRA)

iv. Use of Joint and Several Liability

▪ De Minimis Settlements (§122(g))/De micromis exception (§107(o))

• there was originally no provision for this, added in the SARA amendments

▪ O’Neil v. Picillo
• burden is on defendant to show that the harm is divisible to avoid joint and several liability
▪ §113(f)(2): person who has settled with government is no longer liable in contribution action and hs amount is deducted from potential liability of others


• this is pro tanto approach; if 2 parties equally liable for $100 and one settles for $10:



a. pro tanto: remaining party is liable for $90

b. apportioned share: remaining party liable only for their portion--$50; this would leave unrecoverable costs for the government 
▪ Contribution Actions

• Gore equitable factors to be used in determining contribution division: 1) ability to distinguish portion of the waste, 2) amount of waste, 3) toxicity, 4) involvement, 5) degree of care exercised, 6) degree of cooperation with authorities (used in Vertac)

• Cooper Industries v. Aviall Services
a. Court finds that PRP cannot bring a contribution action under §113(f)(1) in the absence of a §106 or §107 action 

b. Court refuses to decide whether or not you can bring a contribution or a cost-recovery action under §107

c. prior to §113(f)(1)—many courts had found an implied right of contribution in §107, or at the least a cost-recovery action
d. after §113(f)(1)—some courts concluded that not only could you no longer do contribution under §107, but could not do cost recovery under §107

i. concern that one PRP could make all others jointly and severally liable but avoid it himself (how does §113 change this, wasn’t this always a problem???); but this could be taken care of in contribution portion
e. dissent says they should have decided the §107 issue under Keytronic: you can bring cost recovery under §107, and possible implied contribution as well
• United States v. Vertac Chemical Corp.
a. Court bases its contribution division primarily on volume, but also provides for upward departure given company’s level of involvement

• Akzo Nobel Coatings v. Aigner Corp.


a. pro tanto approach to contribution actions should be applied—draws on §113(f)(2)
i. pro tanto means that the actual amount paid in any settlement is deducted from the total clean-up costs, whereas apportioned share would mean that the party’s percentage share would be deducted

v. Cleanup 

▪ National Priorities List: contains the 1200 most contaminated sites

• can only use remedial funds at these sites, can use emergency removal funds at other sites

▪ Clean-Up Scheme


• CERCLIS: all reported sites included in CERCLIS


• Preliminary Assessment


• Site Inspection


• Hazard Ranking System



a. if it goes to NPL:




i. RI/FS: remedial investigation/feasibility study




ii. ROD: record of decision—what must be done to site




iii. RD/RA: remedial design and remedial action

▪ Cleanup Standards

• Hamilton and Viscusi: a large portion of the risk we are eliminating and a large portion of the costs is to future residential populations on the site


a. suggest doing a lesser cleanup and putting restrictions in the deed

b. cons: covenants tend not to last forever, we’re giving windfall to polluters of some sites, may just be shifting costs to future
c. pros: potentially encourage brownfield development

▪ Statutory Cleanup Standards (§121)

• at a minimum clean-up should protect human health and the environment and just moving waste from one site to another is disfavored

• has to comply with federal statutes like the SDWA where applicable (§121(d)(2)(A)(i)) and any other standards that are relevant and appropriate (ii) (seem to even have to meet the SDWA Goals and not just the levels)

• cost-effectiveness should be considered (§121(a))
• says can consider less permanent cleanups, but should give preference to permanent

▪ Brownfields

• prior to bona fide purchaser exemption, EPA issued comfort letters


• bona fide purchaser exemption (§107(r)), defined at §101(40): 

a. slightly more onerous requirement than §101(35) because have to not just exercise due care but “prevent any threatened future release”

b. even better deal than (35): here you are not PRP at all
vi. The Fund

▪ Purposes of the Fund:

• up-front money for clean-up before suing companies for reimbursement


• orphan sites (unlocatable or insolvent PRPs)

• where there are solvent parties but no joint and several liability (PRPs show divisibility) and each settles for less than the full amount
▪ Source of Funds:


• initially funded by tax on hazardous chemicals, expired mid-90s

vii. Assessment of Superfund

▪ Transaction Costs: some argue that transaction costs to impose strict, joint and several liability are too high

• Revesz disagrees: studies show transaction costs are 20-25% of the program and are going to go down

▪ Differential Clean-up Levels: community pressure leads to more significant clean-ups in some areas than others; Hamilton and Viscusi argue that instituting benefit-cost measurement would lead to greater distributional fairness

▪ Cost of Clean-Ups: most complaints are really about equity between classes of PRPs—study shows that difference between this and non-strict, joint and several liability is only about 4% in terms of costs
▪ Alternatives: what other ways might there be to transmit incentives?


• under common law would find it very difficult to reach the parties (causation)



a. you would also probably lose the generators and they are the deep pockets


• if fund with taxes from general revenue, you don’t transmit incentives at all

• if you just have taxes on oil and hazardous waste, everyone will have the incentive to pollute a little more (if taxes raised, raised for everyone): tragedy of the commons ???

• retroactivity: could exempt old sites—
a. but retroactivity creates a number of good incentives: get them to start the cleanup as soon as possible rather than letting it sit

E. National Environmental Policy Act (NEPA) (Enacted 1970)
i. Introduction
▪ Purposes (§2, §101): encourage harmony between man and environment; prevent damage to environment and protect health and welfare; enrich understanding of ecosystems

• Note: Could you sue to enforce the purposes sections of NEPA?


a. APA on an abuse of discretion standard—never been tried

• in practice, it is statute under which you litigate the quality of environmental impact statements
▪ EIS Requirement §102(C): lists what EIS must include—detailed statement of environmental impacts, alternatives to the proposed action, any irretrievable commitments of resources

• §102(2)(E): must study alternatives, even absent an EIS
▪ CEQ: §202 and §203 on Committee on Environmental Quality and its duties

▪ Calvert Cliffs Coordinating Committee v. United States Atomic Energy Commission
• Atomic Energy Commission rules did not require that anyone read EIS unless one of parties to permitting proceeding raised it as an issue

• court held that NEPA mandates a careful and informed decisionmaking process: environmental issues must be considered at every important stage of the decision process
• Note: does this make a difference in practice? – can potentially challenge the manner in which they consider it 
▪ Strycker’s Bay Neighborhood Council, Inc. v. Karlen (SC): does NEPA impose substantive standards?
• Court held that there is no substantive standard in NEPA under which you can overturn an agency decision

• HUD decided to build low-income housing with no EIS; 2nd Cir. ordered consideration of alternatives; considered alternatives and rejected them because they would all require delay; 2nd Cir. held that delay was not a significant reason under NEPA
• Marshall’s dissent: wants to make clear that people still have access to APA arbitrary and capricious review
ii. Under What Circumstances Must EIS be Prepared?
▪ “Proposals for Legislation”
• NAFTA case (Public Citizen v. USTR): APA judicial review provisions require final agency action and the president is the only one who takes a final action and he is not subject to NEPA (final action means enforceable and affecting people’s rights and obligations in the world)
a. an example of where the executive can violate the law and there is simply no way to enforce it—a proposal for legislation is essentially never final and therefore never challengeable (also standing problem)
▪ “Major Federal Actions”

• can be used for state and other non-governmental actions where federal funding or permits

• CEQ regs (pp. 795-96): adoption of official policy, formal plans, programs, specific projects

a. segmentation generally not allowed (Lange v. Brinegar, Ross v. Federal Highway)

▪ “Significantly Affecting the Quality of the Human Environment”
• Hanly v. Kleindienst
a. agency building jail in lower Manhattan had decided that there was no significant impact; court held that in deciding significance of impact must consider: extent of effects beyond those normally occurring and the absolute level of effects

b. procedural requirements apply not just to actions with significant impact but to all actions: before determination of significance made, must give notice and allow submission of facts; §102(2)(E) requires alternatives to be considered regardless of whether it is significant action

c. essentially requires a mini-EIS 

d. Friendly dissent: should either have to do full impact statement or nothing

e. Note: result is likely that they do EIS when they are more concerned about delay from litigation than about cost of EIS


• CEQ Regulations p. 827: evaluate both context and intensity
iii. Timing and Scope

▪ Kleppe v. Sierra Club
• SC holds that agency is not required to prepare a regional EIS on Northern Great Plains before allowing further development of coal reserves where it had prepared national and local EIS; creates several problems:
a. segmentation danger

b. institutional pressure: once local program approved, pressure great to approve others

• Difficulties of forcing a regional EIS: is decision not to prepare regional EIS final action? (could argue that it will affect people through future approval of local actions); and standing

• SC set out “cumulative and synergistic” standard for when to consider actions in one EIS

• CEQ changed regulations after this to define proposal as point at which action is being considered to reach a goal and the effects can be evaluated (§1508.23)
▪ CEQ Regs. §1508.25: must consider connected, cumulative, and similar actions; three types of alternatives; three types of impacts (direct, indirect, and cumulative)
• connected actions defined as: i) automatically trigger other actions which may require environmental impact statements; ii) cannot or will not proceed unless other actions are taken, and iii) are interdependent parts that depend on larger action for justification
▪ Thomas v. Peterson
• 9th Cir. rules that Forest Service must do EIS assessing the road and timber sales together and not just the road because it is useless without the timber sales

• (different decision would create institutional pressure to approve all related actions)

▪ Sierra Club v. Peterson
• held that Forest Service must conduct an EIS of its leasing program because once the leases without an NSO stipulation the FS cannot preclude surface-disturbing activity once the lease is signed


• must evaluate the activity at a point when can still do something about it

▪ Metcalf v. Daley
• must conduct EA and make FONSI before the “point of commitment” (here had already signed a K saying would allow whaling before issues FONSI)
iv. Adequacy of the EIS

▪ Vermont Yankee Nuclear Power Corp. v. NRDC: assessment of alternatives
• SC held that Atomic Energy Commission does not have to consider the alternative of energy conservation; defers to agency’s “threshold test” (must more than raise the alternative-have to explain significance)
• Rehnquist says alternatives are an evolving concept and question is how much was known about it at the time

• Note: issues is agency doesn’t have the power to implement all these alternatives, what can we do to make the idea of evaluating alternatives more effective?
▪ Sierra Club v. United States Army Corps of Engineers: new information
• West Side Highway case: when must agency do a supplemental EIS when new information comes to light?

• after draft EIS issued, agency received information that striped bass was located in the area but final EIS still stated that it was an environmental wasteland
• Court found that while there has to be some limit, information that comes to light before the final EIS has to be included

▪ Marsh v. Oregon Natural Resources Council: new information
• Army Corps of Engineers had begun building dams on the Rogue River when new memos came to light indicating greater impact than previously thought

• SC held that agencies are required to prepare a supplemental EIS when major federal action remains that will have a significant environmental impact, but the agency decision is entitle to a deferential A&C review (reverses 9th Cir.)
Note: in sum, probably sliding scale—the later in the process, the more serious the information has to be to get considered

Note: should distributional/environmental justice issues have to be included in the EIS?
▪ Worst-Case Scenario Analysis
• Save Our Ecosystems: NEPA challenge to BLM and FS decision on pesticides; 9th Cir. held that must evaluate the “worst-case” situation with pesticides
• CEQ (p. 849) moved to curtail this with reg. “§1502.22 Incomplete or Unavailable Information”

a. when information not available, must acquire it if costs not exorbitant; if costs exorbitant, must use best information available

v. NEPA and Judicial Review
• best predictor of outcome of cases was who appointed 2 of 3 people on the panel; this may be argument for more deferential judicial review—defer to democratic branches
• NEPA does not have its own judicial enforcement provisions, left to APA 5 U.S.C. §702, that is why we are in District Court 
• suggests deferential standard because Congress can adjust deference level 
vi. Assessment of NEPA
▪ Does it make any difference?
• having to spend a lot on EIS may force internalization where the particular action is not that important but raises significant environmental issues

• environmental groups can use EIS as a political tool (and this way the information costs are on govt.)


a. can remedy somewhat market failure caused by inadequate information

• may pick more environmentally protective approach to avoid controversy and the delay from litigation (West Side Highway case)

• forced hiring of people with different viewpoints at very conservative agencies

• all of these things have an affect despite the lack of substantive judicial review

▪ why let agency making the decision do the EIS?


• EPA might not have the information about what alternatives are, etc.

▪ remaining empirical questions: 1) have mostly “bad” projects been stopped through litigation?; 2) have agencies made better decisions? (could compare states with and without a NEPA or those with substantive as opposed to procedural requirements)
F. Endangered Species Act
i. Intro
▪ What is theory of ESA?
• §2(3) suggests a humancentric theory

• nature-centered argument: could argue it is a right to exist, but this is problematic because is it in the individual animal or the species; could say it applies to nature or biodiversity itself; this suggests we might care about ecosystems and not individual species
▪ TVA v. Hill: dam originally challenged to get EIS under NEPA

• after EIS, ESA had already appeared, dam almost finished

• the dam was actually a pork-barrel project

• does the statute apply retroactively to projects that were already started before it was passed, and can Congress have authorized by continuing appropriations?

a. Court says it applies retroactively and Congress must explicitly override statute in rider (“Congress intended endangered species to be afforded the highest of priorities”)

b. led to God Squad

ii. Definitions: 
• §3(6) endangered species (in danger of extinction throughout all or significant portion of range)

• §3(20) threatened species (species which is likely to become endangered within foreseeable future)
• §3(5) critical habitat (area occupied by species that is essential to conservation as well as any surrounding area that is essential)
• §3(13) person (includes state and federal government)

• §3(15) Secretary (Interior for land or freshwater species, Commerce for marine species, Ag for some plants)

• 3(19) take (harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect)
iii. Listing (§4): 
• §4(a) must identify species and critical habitat; 
• §4(b) must use best scientific data available (critical habitat based on scientific data including economic impact)
a. critical habitat: §3(5) area occupied by species that is essential to conservation 

i. must consider human terrain (§4(b)(2)) 

ii. it is additional ground for protection under §7(a)(2), but not under §9 unless it “harms”
iv. Federal Action (§7)

▪ Obligations:

• §7(a)(1) affirmative obligation

• §7(a)(2) no jeopardy; no destruction of critical habitat, best scientific data available 
▪ Determining jeopardy p. 893


• consult with F&WS to find out if present


• if yes, Bureau does biological assessment to determine if affected


• if yes, F&WS does biological opinion


• if finding of jeopardy, project is stopped (unlike NEPA)
▪ “Best Scientific Data Available”

• Roosevelt Campobello
a. proposal to construct oil refinery: did they employ best scientific data available? (§7(a)(2))

b. EPA agreed that real-time simulation is necessary but Coast Guard refused to do for lack of funds; ALJ said risk was minute

c. court defers to EPA, not ALJ (deference issue is complicated here because no political body oversees the ALJ within the EPA)

Note on agency deference: typical new deal agencies (SEC) do rulemaking, adjudication and enforcement; agencies like OSHA do rulemaking and enforcement, not adjudication; SC decided that OSHA gets the deference
▪ Affirmative Acts (§7(a)(1) and §2(b))


• Carson Truckee Water Conservancy District
a. Does administrator have the authority under §7(a)(1) and §2(b) to refuse to sell water to promote conservation of fish? Court holds yes.


• how do you review §7(a)(1)?



a. agency inaction: Hector v. Chaney (essentially will not review)

b. but, if agency makes finding under §7(a)(1), then can be challenged as action under A & C standard
v. Prohibition on Takes (Federal and Private Action) §9 : 
▪ §9(a)(1) no import, export, take (§9(a)(1)(B), etc. – applies only to endangered fish and wildlife
▪ §9(a)(2)(B) no removal or damage of plants on federal lands—less strict
▪ §9(g) cannot violate any regs related to endangered species (this may get you critical habitat protection here as well)
• private actors are likely to argue that government should take the land and compensate them, while government will usually say whole value not taken (these suits hard to win)
• statute unclear on whether applies to threatened species, but regs include them
▪ Babbitt v. Sweet Home (1995)

• challenged regulation including habitat modification and degradation that actually kills or injures wildlife in the definition of “harm”—question is whether it can include indirect actions

• Stevens’ majority: argues that statute could include indirect meaning and that the §10(a)(1)(B) exception for incidental takings would make no sense

• Scalia’s response: he is confusing incidental and indirect—could have meaning in other contexts (a person fishing)

• O’Connor: she reads the regulation to require proximate cause; this seems to be some new canon that trumps Chevron deference

a. she seems to be responding to Palilla (allowing animals to eat tree that sheltered endangered bird violated the Act)
vi. Exceptions §10 and §7(h) 
▪ federal §7(h) God Squad: must show there are no alternatives and public interest clearly outweighs benefits of compliance
• requires that you assign value to the species -- (§7(h)(1)(a))
• need 5 of 7 votes §7(e)(3): Ag, Army, EPA, Interior, NOAA, Council Econ Advisors, State rep

• report under §7(g)(5) must show no reasonable or prudent alternatives
• not often invoked

▪ private §10(a)(1)(A) science and §10(a)(1)(B) incidental take permit, for §10(a)(1)(B) permit must have habitat conservation plan
vii. Citizen Suit: §11(g)—authorizes against individuals for non-compliance and against Secretary for failure to perform non-discretionary duty 

G. Environmental Enforcement

i. Monitoring and Detecting Violations: Incentives for Audits (p. 932)
▪ privilege and immunity: some states provide that self-audits are privileged and sometimes even provide immunity; EPA is opposed to this
▪ how do you give incentives to conduct audits without disincentivizing compliance?

• they already have some incentive because doing audits may reduce their fines

• need to conduct inspections often enough that they have an incentive (if enforcement highly unlikely, will not do audits because it will actually increase chance of prosecution)

• have to structure how often they do audits and require them from the moment they begin to operate (otherwise, create incentive for initial noncompliance)

▪ what incentives does EPA offer (Final Policy Statement on Incentives for Self-Policing of Violations)?


• no gravity-based penalties (if meet all conditions)


• reduction of gravity-based penalties (if meet all conditions except systematic discovery)


• no recommendation for criminal prosecution (if meet all conditions except systematic discovery)


• weak form of privilege: will not request audits unless has independent basis


• conditions: 

a. systematic discovery, voluntary discovery, prompt disclosure, independent discovery and disclosure, correction and remediation, prevent recurrence, no repeat violations, other violations excluded, cooperation

• if you can’t or don’t fix it, it is actually worse for you to do audit than not (D5 and D6), though there seems to be some provision for technological infeasibility (D5)
▪ how do you best deploy enforcement resources?

• should probably focus on companies that do not do audits, but still have to sometimes enforce against auditing companies; ideal situation would be to figure out the marginal deterrence you are getting from each kind of enforcement
ii. Enforcement Authorities and Policies

▪ Clean Water Act Example p. 943
• criminal violations, civil suits that can result in injunctive relief and monetary penalties, administrative penalties
▪ Sierra Club v. Cedar Point Oil Co.: Penalty Policies

• formula: $25,000 per day gives maximum penalty of $20,225, 000; then must consider 1) seriousness, 2) economic benefit, 3) history of violations, 4) good-faith efforts, 5) economic impact on violator

• Dist. Ct. assessed fine of $186,070, C of A upheld

• very difficult to overturn as a matter of law: even if Dist. Ct. said that can only assess economic benefit alone when certain factors are present, Dist. Ct. can simply say it has considered those factors

▪ Harmon Industries v. Browner: Federal-State Enforcement Relationship
• EPA delegated enforcement to state; after EPA gave notice of intent to bring enforcement action, state initiated action and released Harmon from all civil penalties
• Court finds that “same force and effect” language of §6926(d) about state actions means that there cannot be overfiling

• if EPA wants to bring its own suit, it must either revoke the delegation, or give notice to the state (thus allowing it to preempt the EPA action)

a. could have read the notice requirement only to require notice, especially since the citizen suit provision requires notice and then has a separate provision saying EPA can preempt

• don’t have this problem with criminal enforcement: state and federal prosecutions don’t violate double jeopardy
iii. Criminal Enforcement
▪ why have criminal penalties? need to align incentives for decisionmakers:

• creates incentives for individual managers—otherwise can pass it on to shareholders


• helps get employees to act against interest of employer

• probably especially want them for falsifying disclosure statements

• maybe reserve for most egregious violations where want to show great moral opprobrium

• need criminal prosecutions to transmit incentives to companies close to insolvency (in fact, if particularly target companies close to insolvency for criminal prosecution, may even transmit incentive to remain solvent)

• creates reputational issues for company

▪ United States v. Weitzenhoff: “knowingly” case


• wastewater treatment employees bypassed monitoring to dump sludge into ocean near beach

• does knowingly require that they know they were violating the permit or just that they know they were dumping?


a. only requires knowledge of dumping because it is a public welfare statute


b. is there any way to limit this?



i. maybe issue is they have a permit, or perhaps could focus on affirmative act


c. key is not to incentivize ignorance of the law
H. Citizen Suits 
Citizen Suit Provisions in the Federal Environmental Laws: 1) enforcement actions, 2) against officials for not performing mandatory duties, and 3) judicial review to supplement APA
usual elements of standing include injury in fact, causal link, redressability, and some prudential element (citizen suit provisions get rid of prudential element but other constitutional elements of standing remain)

ripeness problem: may find yourself in situation that cannot bring case earlier because not ripe, but cannot bring it later because must challenge regulations within 60 days

i. Citizen Suit Provisions of Clean Water Act (§505)

▪ must give notice (§505(b)) so EPA or state can preclude (§505(b)(1)(B))

▪ money goes to US treasury, but citizens get attorney’s fees (§505(d))
ii. Gwaltney of Smithfield Ltd. v. Chesapeake Bay Foundation: can you bring suit for wholly past violations?
▪ Language of §505(a) means citizen suits must allege a state of either continuous or intermittent violation; there must be reasonable likelihood that past polluter will continue to pollute

▪ Scalia’s concurrence: need not just allege this to maintain suit, but have to prove the jurisdictional facts for subject-matter jurisdiction if they are challenged 

• but notes that a company remains in violation as long as “it has not put in place remedial measures that clearly eliminate the cause of the violation”
▪ Incentives for bringing citizen suits:


• if make it easy to oust citizen suit, people will no longer bring them

• but perhaps if allow citizen suits for wholly past violations, create costs for govt. who has to file to oust it(but this is true with current violations too

• perhaps Cong thought purpose of citizen suits was just to protect people from current violations(but suits create deterrence to prevent future violations

• incentives to settle: can get consent decree that directs money to charities, and company gets tax deduction and good PR (§505(c)(3) exercises some control over this)

• Note: DMRs (Discharge Monitoring Reports) have made it easy for groups to bring suit under CWA
iii. Standing: Friends of the Earth v. Laidlaw—overturned C of A decision requiring that P satisfy all elements of standing throughout the suit: can allow injunction or penalties to compel future compliance with the Act 
iv. Government Preclusion: Atlantic States Legal Foundation, Inc. v. Eastman Kodak: NPDES permit acts as shield barring suit for pollutants not listed in the permit
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