Federalism, Property, Race, National Security, and Judicial Review

Introduction

A.
Constitutional Tidbits

1.
gender neutral language

2.
slavery clauses are elliptical

3.
first mention of equality is in Reconstruction amendments

--> how to read these rhetorical strategies? 

B.
Federalism is linked to issues of

1.
Property

2.
Slavery

3.
Liberty

C. Tiedman: 

1.
dual sovereignty is untenable, b/c soverignty = supremacy

2.
3 axes of tension of pre-Reconstruction Constitution

a.
union/compact

b.
enablement/constraint           
-->these two are necessarily connected

c.
individuals/majorities


-->a contingent/historical connection

D. Is the middle ground impossible?

The Bank of the United States: A case study

I.
Background: Why care about the Bank?

A.
slippery slope: if you let Congress do this, what's next?

B.
federal government's mistrust of the state handling federal money

C.
Bank = powerful instrument of policy, once created

1.
big bank

2.
can issue lots of low interest loans

3.
can loan $ to other banks

a.
so US banks had power to control how much other banks had to hold in reserve

b.
so US bank could regulate other banks

4.
agrarian vs. urban interests

--b/c farmers need loans, they resisted the growth of the US bank

II.
The First Bank of the United States
A.
Who Interprets the Constitution

1.
Legislators: Madison's view

a.
Madison as a legislator took seriously his duty to uphold the C

i.
note that current Congressmen do not argue the C, but rather policy


ii.
Madisn't personal/political investment in the Constitution

iii.
need legislators worry about exceeding C grant of power?

iv.
if we believe legislators should be concerned about individual liberties, why not federalism?

b.
Madison's Rules of Construction 

i.
an interpretation that destroys the very characteristic of the governments can not be just

--here, the "very characteristic" means constraint

ii.
if clear, then follow the C, if ambiguous then . . ."fairly triable by its consequences" (means?)

a)
political consequences, or

b)
interpretive consequences

iii.
"meaning of the parties to the instruments"

a)
meaning _ intent

1)
things that fulifill the original meanings change

2)
intents don't

b)
but even if we consider that meanings change, definitional changes shouldn't be considered

--"healthy" anecdote

2.
Supreme Court: Marshall's view

3.
President: Jackson's veto

4.
Question: If everyone has the responsibility to interpret the C, if they disagree, who ought to defer to whom?

B.
Original meaning: does it mean stated concepts or concrete expectations?

1.
meaning _ intent _ understanding

2.
what is the most faithful way to uphold the Constitution?

II.
McCulloch v. Maryland (1819): Q1, "Has Congress the power to incorporate a bank?"-->yes, Congress is allowed means to allowed ends

A.
The "laboring oar": The C is a product of the American people [¶7-11]

1.
goes like this:

a.
absent textual prohibition

--the necessary and proper clause is not a prohibition

b.
C must be interpreted expansively

c.
because the C was made to create a powerful government

d.
to protect the interests of the American people who created it

2.
Determining "who made the C" is necessary to answer:

a.
who gets the last word:

--b/c if states made the constitution, then they can nullify whatever nat'l gov't does

b.
what are the C's purposes

i.
b/c,  if like a K, then the C should be interpreted in the interests of the K-ing parties

ii.
if the states are the K-ing parties, it doesn't make sense to interpret against their interest

iii.
but if the people are the K-ing parties, then the national government that the C creates needs to protect the interests of the people

3.
Who made the C?

a.
Amphictyon: States

i.
C was binding only on the states that ratified it

ii.
therefore, it was the states that delegated the powers

iii.
Marshall's conclusion must be wrong because the premise (that the majority of the people could bind a minority, even if that minority was an entire state) is aburd

b.
The people in the states

i.
moving from a confederacy to a Union

ii.
people had to w/draw power from states and give to Union

iii.
explains why the majority of each state had to sign off

--transfer some sovereignty from state to Union

c.
Marshall: the people

i.
a single united people

a)
the people are common, because they would not cede their own state's sovereignty to a federal government which might be captive to conflicting interests--> saw themselves as havinc common interest that they want a strong federal government to protect

b)
groundwork for Lincoln's claim, "A hpouse divided against itself cannot stand"

c)
means that the security of the US people depends on the strength and goodness of the US governement

ii.
the states did not have to cede sovereignty

iii.
the state's peoples did not have to transfer sovereignty

iv.
the  conventions were in states, merely for convenience

 
the states: since C was only binding on the state's that ratified it, it must have been the states that delegated the powers

B.
Other elements of part I of McCulloch v. Maryland

1.
the US' s power to incorporate a bank is not really an open Q. [¶¶ 3-4]

a.
just plain weak argument (think about de jure segregation not being an open Q)

b.
separation of powers issue

--if the legislature's informed decision trumped C, then what checks?

c.
federalism

--even if the SC is a check on Congress, do states have any independent check? (nullification)

d.
if legislature's decision is not dispositive, are judicial precedents dispoositive?

i.
Art III § 2

ii.
Lincoln: SC's rulings are narrow

a)
SC has authority to decide partifular cases before them

b)
SC does not have authority to interpret law/C

2.
Ours is a government of enumerated powers [¶ 12]

a.
Empirical or legal claim?

b.
Preserves federalism / state sovereignty

c.
Bill of Rights, rather than enumerated powers, protects individual libertoes

d.
Doesn't the whole force of this argument depend on [the Court's interpretation of] what those enumerated powers are?

3.
Supremacy of federal government, w/in its limited sphere [¶¶ 13-15]

a.
Supremacy Clause: Article VI ¶2

b.
begs the question of what's supreme?  what is it and how poweful is it?

c.
but idea of supremacy is assoicated with idea of expansiveness

--incidental/implied powers

4.
10th Am. omits word "expressly" [¶¶ 16-17]

a.
originalism allows for intent w/o literalism

b.
reference to embarassment of using "expressly" in the Articles of Confederation

--this is a pure political theory argument: Marshall reasons from consequences back to intentions

5.
"it is a consitution we are expounding" [¶ 16]

a.
only means anything if attached to a conception of what a C is

b.
might mean: this document can't spell out everything

6.
Reasons that the fedreal government has the powrs that it needs 

--Marshall's answer to Madisons' discussion of the "character" of the C

7.
On Corporations [¶¶ 18-22]

8.
Necessary and Proper Clause [¶¶ 22-37]

a.
Art I, §8, ¶ 18

b.
Is clause restrictive or expansive on its face?

i.
Art I, § 10 uses "absolutley necessaty" [¶ 27]

ii.
waxes philosophic about the nature of human language [¶ 27]

iii.
if the clause limits to the absolute essentials, it's pointless [¶ 34]

iv.
listed with powers, not limitations [¶35]

v.
if MD's interpretation is true, leads to absurd results

c.
Marshall merely rebuts MD's argument

i.
the text doesn't prohibit Marshall from reaching his conclusion

ii.
but it isn't an effirmative argument for an expansive interpretation

9.
corporations [¶¶ 38-45]

C.
Policy

1.
How does Constitutional Interpretation differ from Public Policy?

a.
when not ambiguous, the text trumps

b.
considerations about institutional role loom large

i.
which institutions have responsibility and/or authority?

ii.
which instituions decides?

iii.
which institutions decide who decides?

c.
controversial claim: there is a role for historical interpretation

--originalism, pariticularism, etc.

2.
Marshall prefers policy arguments to historicism 

a.
argues that the N and P clause is ambiguous

b.
focuses on purposes of C

--political theory and political judgement

c.
his one "historicist" argument (embarrassment for including "expressly" is not historical at all, but rather political

3.
Marshall's political judgements

a.
vs. Madison:

i.
the biggest threat to the C project is that the whole project might fail if people lost faith tah the compromises made to form C would be honored-->

ii.
fear of secession

b.
Marshall:

i.
the biggest threat to the C project us that the whole project might fail if the national government is not strong enough, because people's security and prosperity depends on this-->

ii.
fear of states' sacrificing the prosperity of the whole for their own interests

c.
Madison and Marshall agreed on the importance of national gov't's power, but had different views of the risks

III. McCulloch v. Maryland:: Q2, " Does MD have the power to tax the bank?"--> Marshall finds an inherent C immunity from taxation

A.
Premises [¶ 50]

1.
the power to create implies the power to preserve

2.
the power to destroy (by a 3rd hand) is hostile to (1)

3.
where (2) is hostile to (1), supreme authority must control

--> easily conceded, but-->

B.
Who says that a tax will destroy a bank?

1.
right to tax own constituents _ right to tax federal government [¶ 56]

a.
constituents by definition have role in constraining taxes

b.
no constraint on taxing federal governement

2.
state governemnts can't tax (be sovereign over) that which all people grant Congress the power to do [¶¶ 59-60]

3.
MD can't tax, because it won't restrain itself [¶71]

--> OK, but even if we concede that a tax could potentially destroy-->

C.
How should the national government have the power to preserve?

1.
case-by-case basis 


a.
Holmes: "The power to tax is not the power to destroy as long as this court sits"-->

b.
SC can review taxation under reasonableness standard

c.
problem: hard to administer

2.
statute 


a.
let Congress legislate that the States can't tax the federal bank--> 

b.
if Congress creates, Congress should be able to preserve

c.
problem: if we rely on legislative action to restrain the states, that might be all they do + a time lag while states harras the bank

3.
Marshall draws a bright line: inherent immunity


--b/c some taxes might be ruinous, all are impermissible

a.
efficient

b.
institutional competency

D. Messy contingent judgment


1.
Not as logical as point B.

2.
Point C. is a contentious judgment

3.
If the question is so contingent, then may be it shouldn't be a C argument

4.
overtime, the SC becomes less resolute about announcing inherent C immunities

IV.  Presidential Intepretation

A.
Andrew Jackson vetos the Bamk bill on C grounds

1.
SC, Pres, and Congress all have to interpret anduphold the C

a.
president has to take oath to uphold the C

b.
why should only the SC interpret the C?

2.
Why did Jackson make the C argument?

a.
making a point

b.
want to assert the President's C role

c.
Jackson is a state's rightist--> policy objection

B.
OK to veto as unconstitutional, but

C.
is it OK to sign something that the SC says is unC?

--Linocln refused to accept the Dred Scott decision

D.
note: Madison vetoed a bill on "internal improvements"

1.
Madison didn't have a policy objection

2.
he vetoed purely on C grounds

a.
integrity in protecting the C compromise =>

b.
protecting the C and the federal government

V.
Freedom of Expression and State's Rights in the Late 18th C: The Sedition Act of 1798

A.
Congressional legislation

B.
KY and VA assert their authority to nullify federal legislation

C.
should 3/4 of states be required or can a single state nullify?

The Marshall Court

I.
Judicial Review
A.
Disaggregate the Question of Judicial review:

1.
Whose decision (judiciary) is being reviewed?
2.
Whose law (legislative) is being reviewed?

3.
By topic (is the judiciary competent?)

B.
Judicial Review of Statedecisions

1.
Martin v. Hunter's Lessee (1816)--civil

a.
posture: appeal from Virginis SC to USSC

b.
issue: does USSC have the authority to review state court judgment

c.
holding: yes

2.
Cohens v. Virginia (1821)--criminal

a.
presents same question as Martin
b.
Marshall writes along opinion reasserting that USSC has authority, b/c state courts were still contesting that authority, then cites Martin
c.
note: Marshall didn't write Martin, because of conflict of interest

3.
Importance

a.
state courts do have a sdignificant role to play in determining constitutionality

b.
this issue is not presented in Marbury

c.
question of Judicial Review is not All or nothing

C. Judicial Review of Congressional Legislation: Marbury v. Madison(1803)

1.
Marbury's Argument:

a.
Congress had the power to authorize jurisdiction

b.
Congress did authorize jurisidiction

c.
I was effectively appointed

d.
I should win

2.
Marshall reasons backwards to reach the question of whether the SC can interpret

a.
makes a decision on the merits first (Marbury should win)

b.
and finds that Congress did authroize jurisdiction

c.
but says that Congress didn't have the power to authorize jurisdiction

i.
Art III, §2, ¶2: differentiates between cases in which USSC has original and appellate jurisdiction.

ii.
Marshall says that means only original in original and only appellate in appeallate

iii.
need this mean what Marshall says it does?

a)
no: C doesn;t say that USSC is limited to original jurisdiction in those cases, only that they must have jurisdiction in those cases

b)
yes: enumerated powers of jurisdiction

1)
slippery slope of not taking Art III at its word

2)
slippery slope of flooding the USSC with all cases

c)
why are these cases enumerated?

1)
foreign policy

2)
state bias

3)
read it w/ Art. III, §1: since there might not be lower federal courts, USSC has original jurisdiction on issues of foreign policy, etc. b/c some federal court must be open on these issues

*d.
the Court has the power to decide--under the C--whether Congress had the power to authorize jurisdiction (need not defer to others when interpreting the C)
i.
The Little Old Judges Argument (65 NYU 893, 898)

a)
goes like this:

1)
Constitution is law, not exhortation

2)
Trumps other law

3)
Judges must abide by the law

b)
doesn't answer question,  "Who you gonna call?"

1)
we have precedent as wellas a hierarchical court system,

2) 
if lower courts need to defer to higher courts, why shouldn't the USSC have to defer to Congress or President?

ii.
Other possibilities

a)
Arising Under Clause

1)
establishes: there must be some cases that require the SC to interpret the C

2)
but: there may be only relatively few such cases, and they may not included laws Congress made under its own interpretation of the C

b)
specific clauses call on judges

1)
establishes: treason clause, etc. is addressed to judges

2)
but: the fact that some clauses are addressed to judges doesn't mean they all are

c)
functional argument: we can't trust the legislature

1)
establsishes: there may be crazy legislatures

2)
but: why trust unelected judges?

*
more on this below

d)
Oaths

1)
establishes: judges take oaths to uphold the C

2)
but: everyone takes oaths, and the oath might just establishe that under the C you are required to defer to and uphold others' interpretations

e)
combination--> synergy?

iii.
Most Likely Arguments

a)
Checks and Balances

--
Danger of putting both powers of legislation and interpretation in Congress is more dangerous than giving SC power of interpretation 

note: SC can be dangerous (Scott, Lochner, Hammer)

b)
Institutional Competence + Judge's Insularity

1)
Life Tenure

a.
establishes: insulation from the political process

b.
but: unresponsive and unaccountable

2)
Experience and Training

a.
establishes: close to legal training (reading cases, statutes, etc.)

b.
but: legal training can distort (especially in persuit of fundamental values

3)
Selection

a.
establishes: criteria differs from politicianse (analysis vs. substantive policy views)

b.
but: elitism

4)
Institutional Incentives

a.
establishes: C interpretation impotant for protecting indiviudal rights and courts may be more sensitive to these concerns than legislatures (focus is on particular injuries/claims/plaintiffs)

--also a possible natural law argument

b.
but: is it good that interests of individual (well-represented) plaintiffs are favored over those of the "American people" represented in the legislature?

5)
Checks and Balances

a.
establishes: checked by other brances

b.
but: how good are those checks?

c)
Since we know Marshall borrowed from Hamilton's Federalist #78, which states, "the independence of judges is requisite to guard the C and the rights of individuals," why did Marshall leave the arguments out?

1)
SC was not politically isolated at the time, nor was Marshall

2)
speaking on behalf of judges, Marshall can't argue that judges are better

d)
each of these areuments is both

1)
pragmatic/contingent as opposed to logical/C

2)
and contestable

D. The Countermajoritatrian Difficulty

1.
definition: if you believe that the US is/should be based on majoritarian principles, then decisionmaking authority vested in judges who are not reposnive to majoritarian will may be problematic

2.
Problems with the idea

a.
majority rule can be tyranny:

--why should government by the people be government by majorities (should 51% win all of the time?)

b.
even if democracy is all about majorities, justice is not all about democracy

--Madisonian democracy: protect indicidual rights within a democracy

c.
unclear if the C is a majoritarian instrument

i.
2 senators / state

ii.
bicameralism

--> is the C anti-majoritarian, or does it just fine-tune democracy by requireing rational deliberation

II.
National Government: Protect Individual Rights within/from the States
(_ league of nations)

A.
Protection of Property Rights: Fletcher v. Peck (1810)

1.
doctrine: no state shall  . . . pass any law impairing the obligation of K [Art. I §10 ¶1]

--K clause restricts powers of state governments

2.
facts:

a.
Gerogia act sells cheap to private companies, who sell to BFPs

b.
Peck = BFP, who sells to Fletcher, warranting title

c.
Georgia rescinds act, muddying title

d.
Fletcher sues Peck over muddied title

e.
Peck defends that the later legislation was unC

3.
questions:

a.
was the original land grant a K? yes

b.
is Art. I, § 10 broad enough to void the later legislation? yes

4.
grounds:

a.
Art I, § 10, or

b.
natural law: "general principles of justice" (J. Johnson, p. 101)

5.
Marshall explicitly states that the K clause shows that one of the purposes of the C is to control state action in violation of indiviudal liberty/ propery rights [p. 100]: 


"Whatever respsct might have been felt for state sovereignties, it is not to be disguised, that the framers of the constitution viewed, with some apprehension, the violent acts which might grow out of the feelings of the moment; and that the people of the United States, in adopting that instrument, have manifested a determination to shielf themselves and their property from the effects of those suddenns and strong passions to which mena re exposes.  The restrictions on the legislative power of the states are obviously founded in this sentiment; and the constitution of the United States contains what may be deemed a bill of rights for the people of each state"

B.
Regulation of the Interstate Economy: Gibbons v. Ogden

1.
doctrine: The Congress shall have the Power  . . . To regulate Commerce with foreign Nations, and among several States, and with the Indian Tribes" [Art I, §8, ¶3]

--enumeration of Congress's powers limits States' powers

2.
questions:

a.
does Congress have the authority to regulate licensing of shipping between NY and NJ? yes

b.
Do states have concurrent authority? no

3.
rationale:

a.
Congress's authroity

i.
easy case:

a)
because evne if US is merely to be the arbiter of interstate conflict, this is clearly within the national authority (a lot of $ in shipping)

b)
this power is clearly within the enumerated powers of the C

ii.
but Marshall goes much farther [dicta]

a)
"Commerce" means more than traffice, it's intercourse

b)
"among the states" means intermingled with the states

b.
NY's authority 

i.
there was inconsistent Congressional legislation, so it's clear that Congress's trumps

ii.
but Marshall invents the dormant commerce clause--inherent C restrictions on NY's authority regulate, even w/o inconsistent congressional legislation [dicta]

a)
language cutting against: states can levy duties for inspection laws [Art I, §10, ¶2]

b)
DCC avoids lag time (sue as soon as states act, rather than waiting for Congress to occupy the sphere)

c)
but how can a state know what is precluded and what isn't?

i.
state has inspection authority

ii.
Marshall calls inspection laws an influence on interstate commerce, allowable throguh tax powers and police powers (health and safety)

iii.
is the difference between influence and regulation real or semantic

C.
Marshall's Distrust of the States

1.
C about protecting people and the Union (national security, individual liberty, etc.)

2.
C not about protecting state sovereignty

3.
requires national government that is uniform across the states, as well as to prevent local state corruption

III. The Constitution and Racial Issues

A.
Slavery: 
1.
The Antelope (1825)

a.
natural law

i.
slavery is inconsistent with natural law

ii.
decides the case on property law grounds

iii.
can you apply US natural law in the international arena?

a)
if the US has decided that people are not property, why does Marshall apply property law?

b)
If C opens a window outward to natural law, doesn't US positive law require Marshall to apply the natural laws of justice>

c)
if international law is really a loose set of law to allow nations to work together, is international law in the realm of realpolitik, and thus not subject to natural law/ morality?

d)
but is there really an international common law

[iv. Is the application of natural law in C jurisdprudence (Fletcher) based on natural law or the positive law of the Declaration, etc.?

v.
Are Marhall's feeling about the proper ends of national power also "natural law, or is it C"]

b.
is it OK for Marshall to consider potential war with Portugal in deciding?

i.
is it ever OK to consider possible reactions?

ii.
is it OK to consider this when we're talking about slavery?

iii.
is it OK to create jurisprudential doctrine while considering this?

2.
Slavery frustrated the Institutional Design of the C

a.
the C's accomodation of slavery frustrated the national government's ability to protect individual liberties

b.
Marshall reads the commerce clause in Gibbons to give the national government more powers to protect propery/liberty interests

c.
but Marshall couldn't beef up the C in the direction of abolishing slavery 

d.
the accomodation of slavery in the C led to civil war and a new, reconstructed C

e.
note: Madison thought that only if Congress had veto power of the states (means), could it actually protect individual liberties (ends), and eventually abolish slavery, but all he got was the K clause and the Commerce clause

B.
Should Courts trim their conclusions in order to avoid resistance

a.
Did Marshall do this in The Antelope and in Cherokee Nation

b.
What is the role of politics in Court decisions?

i.
insist upon law, regardless of consequences

ii.
inevitable and only part of the political proces

c.
cf. Nain v. Nain, when Frankfurther refused jurisdication on anti-miscegenation case, while the court was trying to secure adherence to desegregation cases

d.
It is a more extreme claum to say take politics into account, than it is to say that Court needs to incorporate values/institutional considerations into the process of interpretation

The Taney Court, 1835-1865

I.
The Protection of Property Rights: Charles River Bridge v. Warren Bridge (1937)

A.
interpreting the K itself limits the reach of the K clause
B.
an aggressive reading of the K clause in this case would have upheld hte MA legislature's grant of a monopoly to a private party

C.
shows that an aggressive reading of the K clause is just as likely to entrench corrupt partisan grants of power as it is to serve the public interest

D.
--> K clause too blunt an instrument to allow the national government to police the reasonableness of state actions

II.
Commerce Clause

A.
Dual Federalism: Mayor of the City of New York v. Miln (1837)--J. Barber

1.
state's immigration regulations upheld

2.
rationale: police powers are local powers under state authority

a.
considers interstate commerce powers to be national

b.
but notes that Gibbons says that states' actions may affect/influence commerce, so long as they do not regulate commerce

c.
since this is a polic power

d.
don't need to reach the question of the DCC

e.
in fact, the other way around: the C implies restrictions on the Federal government

3.
vs. Marshall's jurisprudence

a.
sovereignty

i.
Marshall: American people are one people with one government that needs to be strong enough to guarantee the happiness of them all

ii.
Barber: states are sovereign powers, and the principal protectors of the people

b.
scope of state powers

i.
Marshall: some subjects are inherently national.  (doesn't say some subjects are inherently local)

ii.
Barber: states have complete, unqualified, and exclusive power over local issues, over which the federal government is C prohinited from exercising authority.--> 10th Amendment and dual federalism
B.
Local vs. National Commerce Powers : Cooley v. Board of Wardens (1851)

1.
state's tugboat navigation requirements upheld

2.
it is commerce and it is interstate

a.
admits that states have commerce powers that may affect interstate commerce, so long as they do not impermissibly regulate it 

b.
dispels fiction that there is some intra-state commerce that somehow doesn't affect other states

c.
but creates a new fiction-->

3.
but this is a local subject 

--> another hard test: is the subject in its nature national, and thus requiring exclusive legislation by Congress?

C.
Analysis: Court avoiding the Real statkes

1.
Each of these commerce clause tests is inherently manipulable, because they aren't representing the real stakes of comemrce clause juridprudence

2.
Real Stakes:

a.
What is the nature of the American people?

i.
a confederation (of states), or 

ii.
a peopl with a common good (that may override state interests)
b.
How comprehensive is the national responsibility for the well-being of the people?

c.
Which institution of government has the responsibility for protecting the American people (including their economic well-being and their civil liberties)?

3.
Impossible to come up with a commerce clause test establishing relation between national and state power, if you fixate on the nature of "commerce"

4.
To come up with a good test, you need to engage in a more value-laden enquiry into the real stakes

D.
Note: Status of the Dormant Commerce Clause

1.
Gibbons: straight preemption (DCC is dicta)

2.
Miln: based on police powers (endorses DCC in dicta, but doesn't reach the question, since this isn't even regulation of commerce)

3.
Cooley: distinguishes national from local subjects (so skirts DCC issue)

4.
It's not until reconstrucion that the DCC is used to strike state legislation (case of the State Freight Tax--1873)

--federalism is explicitly reconfigured by Reconstruction amendments to allow federal government to more effectively regulate the states

III. Crandall v. Nevada  (1868)--J. Miller: fountainhead for a larger jurisprudence about the national government?

A.
tax on people leaving the state overturned.

B.
Court explicitly rejects textual basis

1.
Structuralist argument: reasoning is based on the need for people to get to their national government


2.
cites McCulloch: the power to tax is the power to destroy

C.
possible textual bases

1.
P and I clause [Art IV, §2]: but that's about non-discrimination among states.  everyone here is being treated the same

2.
14th Am P and I clause (protecting US cits from state abrdigemnt of P and I): not yet ratified

3.
commerce clause: not commerce (concurrence uses the commerce clause)

4.
1st Am freedom of assembly: but only applies to Congress at this time

5.
9th Am.: "The enumeration in the C, of certain rights, shall not be construed to deny or disparage others retained by the people."

a.
some theorists say that this means the oppiosite of what it says (?)

b.
but this case is not controversial: no one really questions the right to travel, the way theu question the right to privacy

IV. Slavery

A.
The Interstate Slave Trade: Groves v. Slaughter (1841)

1.
slavery poses a C problem: incoherence of a system founded on equality (rights of persons) that accommodates slavery (persons as property)

2.
slavery poses a federalism problem: interaction between free and slave states

3.
slavery and federalism: a dilemma for Anti-Slave judges

a.
supremacy of national power disempowers northern states' freedom laws

b.
accomodating local power insulates the laws of slave states from national supervision

c.
option: recuse self by setting the slave free w/out announcing a rule of law (no judge did this)

B.
Fugitive Slaves: Prigg v. Pennsylvania(1842)

1.
Facts:

a.
Pennsylvania passes an anti-self help measure to slow down recovery of fugitive slave

b.
 Prigg arrested for taking slave back

2.
Story: upholds the rights of slave-owners to get slaves back

a.
FSC was essential to ratification of the C

b.
slave states wouldn't have signed C if the FSC could be weakened by free states setting up complicated legal processes

c.
so invokes the broad notion of federal power implicit in FSC

3.
Story as an abolitionist judge

a.
his son's justification

i.
hard to find a federal magistrate, so hard to get slave back

ii.
unlikely, b/c Story must have known that a much harsher FSA would be passed (passed in 1850)

b.
nationalist (Lincoln-like) justification

i.
the only way to root out slavery is to ensure that the national government is powerful enough to end slavery by force

ii.
this means: deny the rights of those before him, in order to support the long-term gamble that the US would eventually fight to free the slaves

C.
Dred Scott v. Sandford (1857)

1.
facts

a.
MO-slave state; IL-free state; NWT: free

b.
Scott was voluntarilt brought into IL, then into NW, then back to MO

c.
Scott sues Sandford for battery in federal court (diversity of citizenship)

d.
Sandford defends that Acott is his slave, so no battery

2.
Taney: a slave is not a citizen, so no diversity jurisdiction

a.
originalism: C implicitly precludes Blacks from citizenship

i.
even if the C doesn't say that Blacks aren't citizens, the actions of the founders indicate that they didn't see Blacks as citizens (actions over ideals)

ii.
only way to change the C is to amend it

iii.
Taney was a complete racist: white supremacy is inherent in the C and bedrock of the nation

b.
NW ordinance unC: power to govern territories does not include the power to require that they be free

c.
5th Amendment preempts the NW ordinance

3.
Curtis

D.
Frederick Douglass

1.
only the words  of the C are ratified 

a.
not the intentions

b.
not the compromises

2.
in the name of justice, you needn't be constrained by dominant reading of those words

3.
in fact, the text seems carefully written to AVOID the conclusion that blacks are not citizens

--no mention of slavesm in C

E.
recap: 3 views on slavery and the C

1.
Story in Prigg: C accommodates slavery with the goal of eventual abolition

a.
slavery is only grounded in municipal law

b.
b/c it is inconsistent with natural law

c.
 and C sees slacery as inconsistent with natural law

2.
Frederick Douglass: C does not accomodate slavery

a.
i.e., there is not FSC in the C (only indentured servants)

b.
only the words of the C were ratified

c.
you can't interpret the C unjustly, unless explicitly required to

3.
Taney in Scott: C treates slaves no differently form other property

a.
C founded on a community of whites only

b.
Blacks can't possibly be citizens b/c they are mere property 

F.
recap: 3 views of the role of history in C interpretation

1.
Story: History is useful to fill in the ambiguities

a.
using history to understand practical constraints (compromise) helps to explain ambiguities

b.
like Lincoln

2.
Douglass: there is no role for history

--only words ratified; common practices irrelevant

3.
Taney: practices of framers trump words--their practice, not their ideals,should be used to frame their intentions, which we should respect

a.
Dec of Independence's "All men are created equal" does not mean what it says, because the practices of the time show that.

b.
likewise, even thought the C didn't use the word "slavery" they meant that b/c if we respect the founders we shouldn't assume they meant something they didn't actually practice 

G.
one more time: Taney was a terrible Justice

1.
subtantive analysis: C had made peace with slavery and that the founders intended to exclude blacks from citizenship in perpetuity

2.
methodology: allows practice to trumpt words: Bill Nelson calls Scott the 1st originalist opinion

H.
The Antebellum C: slavery compromise leads to incoherence

1.
national sovereignty/federal responsibility to common good + state sovereignty

2.
explicit commitment to liberty + implicit accomodation w/ slavery

V.
Honest Abe: the ruthless politician

A.
censorship of criticism of norther policies + martial law to enforce

B.
Separation of Powers:The Prize Cases (1863)

1.
facts:

a.
Lincoln orders blackade w/o declaration of war or authority of Congress

b.
Congress authorized after the fact

2.
Court (5-4 decision): Lincoln had the authority

--rationale: distnguish between authority to declare war and president's role as commander in chief

3.
Q: should the Court interfere with legislative/executive conflicts in military policy?

a.
no: Congress can protect itself from Presidential power grab

i.
power of the purse

ii.
pass a law prohibiting actions

iii.
impeachment

b.
no: given Congress's of self-defnese, the Court's incompetence should restrain it

i.
is this a question of military policy or C authority?

ii.
even if there is a C policy question arising from application of C to circumstances of civil war, the issues actually circle bacl top questions of military policy.

c.
yes: to protect individuals

--if Congress and President are colluding, then Court needs to protect individual-->

C.
Lioncoln defies the Court, suspending Habeas Corpus: Ex parte Merryman(1861)

1.
docrine: "The privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it" [Art I, §9: limitations on Congress]-

2.
Lincoln's argument

a.
HC clause doesn't say who has the power to suspend HC in these circumstances

b.
president's power to execute laws: in extraordinary conditions, president can disregard the provisions of hte C, in order to execute other laws

D.
The Emancipation Proclamation: Curtis says it's unC

E.
Recap on Separation of Powers Issues

1.
Other Branches have means and incentive to protect their C powers

a.
Congress can protect against Presidential encroachment

i.
impeachment

ii.
budget

iii.
pass inconsistent law

b.
President can protect against Congressional encroachment

i.
veto

ii.
slow execution

2.
Judicial Responsibility

a.
judicial competence: are judges competent to decide who should make policy (meta-policy question)

b.
rights of individuals: remembder that is not merely each branch's power that is at stake in separation of powers issues

3.
Institutional Considerations (in interstices and overlap of C division og powers)

a.
Executive: immediacy and decisiveness

b.
Legislatve: deliberation and public accountability

4.
Note: C doesn't not allow for emergency powers

--provision is that President can convene Congress when necessary

1864 to 1934

I.
The Reconstruction Amendments

A.
The Adoption of the 14th Amendment

1.
Bill of Rights only limits Congress (Barron v. Baltimore, 1833)

a.
1st Am.: "Congress shall make no laws . . ."

b.
2-9 Ams: no explicit reference either to Congress or to the states, but it would be weird if they were meant to apply to states, when 1st Am. didn't

c. that's why Marshall had to use Commerce and K clause to restrict states

2.
Text of 14th amendment imposes broad restrictions on states

a.
section 1.

i.
All persons born or naturalized in the US, and subject to the jurisdiction thereof, are citizens of the US and of the State wherein they reside.

ii.
No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; 

iii.
nor shall any State deprive any person of life, liberty, or property, withoout due process of law; 

iv.
nor deny to any person within its jurisdiction the equal protection of the laws

ii.
section 5: The Congress shall have the power to enforce, by appropriate legislation, the provisions of this article

--expands Congress's authority to protect new rights against state intrusion

3.
Reverse incorporation: 1st and 5th amendment incorporate 14th amendment to provide equality before national law as well

4.
textbook's problems

a.
overstates importance of difference between social, political, civil rights -- 14th Amendment used abstract language

--ratification debates of historical significance

i.
everybody understood that the words in the 14th Amendment are broader, more abstract, than social/political/civil rights

ii.
p. 241: opponent of black suffrage worried about 14th amendment, b/c the language is so broad

iii. p. 233: opponent shows that the language of the 14th amendment does not explicitly restrict rights

--> ratifiers knew they were using abstract language, and used it anyway

b.
understates importance issues of federalism

i.
postpones "Slaughterhouse Cases" (p. 263) which is necessary to know before the other cases.

--5-4 decision: was 14th amendment just about race discrimination?


ii.
book implicitly suggests that the 14th Am was ultimately and only about race discriminations

B.
The 14th Amendment's Transformation of the Constitution: federalism redefined

1.
New and Broad restrictions upon state legislation

a.
antebellum C had few restrictions on states (K and dcc)

b.
Section 5 gives Congress the power to enforce restrictions on state

2.
Newly minted status of US citizen

a.
C didn't define US cit

b.
P and I only referred to cits of states

c.
14th Am. settles 2 Qs

i.
who decides who is a citizen?

a)
assumption before was that states decide (see Curtis's Dred Scott dissent)

b)
14th Amendment says that C decides

ii.
how does one decide?

a)
the rule of birth

b)
+ you can move to a state and be a citizen of that state (state citizenship is totally subordinate)

d.
framers realized the implications of the Amendment: 

--debates show incredible racism

i.
racism against Chinese: native-born Chinese can't be citizens!!--but they used the broader language vindicating their rights, anyway

ii.
now enforceable to guarantee citizenship to undocumented

3.
Amendment imposed in a newly nationalist manner

a.
coercion: states would be ruled by US, but have no Congressional seats until ratification

b.
necessary, b/c not all of the Northern states had yet ratified it

c.
Violation of Art. V?  Reconstruction Republicans used the guarantee of republican form of government as an excuse

4. From State Sovereignty to Individual Liberty and National Wll-being

a.
Original C emphasized state sovereignty

i.
omission from C of:

a)
restrictions on states

b)
provisions for equality

c)
provision for US citizenship

ii.
accomodation of slavery

b.
New C concerned with liberty and well-being

i.
still concerned with federalism

ii.
but division of power more functionalist

a)
what level better equipped?  if states, then give states the power

b)
but state sovereignty is not the rationale for state power

c.
Modern C theory pays too little attention to 1rth Amendment in the discussion of a) individual liberty and b) federalism

i.
theory discusses Madison's concepts of liberty and federalism--but the C was changed entirely by the 14th Am.

ii.
the Bill of Rights is weird and deeply flawed

d.
but note: new nationalism consolidated discrimination against the Chinese

i.
Explicit view of the 14th amendment that the national government is best at protecting individual liberty laws, but

ii.
In the example of Chinese, prohibition of Chinese immigration/nationalization upheld by Supreme Court precisely on the grounds that national government has authority over these issues

C.
Early Doctrine

1.
Strauder v. West Virginia (1880)--blacks can't be prevented from being on a jury

a.
Court's seeming intention to actively enforce anti-discrimination

i.
early temporary high water mark

ii.
gets less and less active, culminating in Plessy
b.
Woodward on p. 245: Northern whites make their peace with Southern whites, at the expense of Blacks

2.
Minor v. Happersett --women's vote

a.
claim: 14th amendment 

b.
originalist arguments:  no right

c.
textualist: 

i.
15th Am. is about the vote

a)
if 15th Am is necessary, then the 14th Am isn't about vote

b)
15th Am doesn't prohibit gender discrimination

c)
BUT couldn't it be argued that the 15th Am. was simply passed to reinforce/clarify the 14th Am?

ii.
p &i  of 14th amendment = p&i of Art. IV, §2 

a)
then to say that p&i means voting, then we have to say that everyone can vote in all the states (reductio ad absurdum)

b)
BUT you could argue that voting is inherently based in state citizenship

c)
BUT you could argue that voting is a privilege that attaches to US citizenship, so p&i of Art IV, §2 irrelevant

iii. 14th amendment introduces gender into Constitution: since § 2 states are punished for denying men the vote, §1 couldn't grant women the right to vote

a)
BUT sec. 2 only provides a specific remedy for a specific violation

b) 
BUT this argument may contradict the 1st argument that 14th Am, doesn't deal with the vote

d.
Eisgruber thinks that the 14th Amendment can/does guarantee women the vote (similar to Frederick Douglass's argument)

D.
Consolidating Racial Discrimination; undoing the 14th Am.

1.
Differeing views of the Purposes of Equal Protection

--the different views in Plessy (1896)rooted in different views of the 14th Am

a.
Majority: Separate but Equal

i.
EP only prohibits formal denials of opportunity

ii.
complete exclusion (Strauder) is not OK

iii.
but separate but equal is OK

b.
Harlan dissent: Prohibit racial discrimination that intentionally desadvantages some racial groups

i.
historical context: slavery

ii.
social context: antipathy and fear between races

iii.
legal context: law in tandem with other laws

c.
Affirmative action: state needs to act to elimate subordination based on race 

[Harlan: "Our Constitution is color-blind, and neither knows nor tolerates classes among citizens"]

d.
Compel recognition of unified people 

[Harlan: "The destinies of the two races, in this country, are indissolubly linked together, and the interests of both require that the common government of all shll not permit the seeds of race hate to be planted under the sanction of law"]

2.
The Civil Rights Cases (1883)-- The "State Action" Doctrine

a.
13th Am. narrowed

i.
does prohibit individuals' actions

ii.
but limited to ending slavery

iii.
BUT

a)
Harlan: in order to effectuate the more narrow right decribed in the 13th Am, need to end discrimination

b)
another possible argument: dicrimination = involuntary servitude

iv.
--> this distinction has eroded, and the 13th Am. has been used to authorize Congressional power to restrict badges of servitude, etc.

b.
14th Am. limited

i.
the only arena that Congress can regulate is state action

ii.
BUT Harlan argues:

a)
States have deprived individuals of rights by not protecting them

1)
inaction = action

2)
state laws allow people to profit from discrimination 

b)
§5 authorizes enforcement of all of §1

1)
citizenship clause is an affirmative guarantee

2)
Congress should be allowed to affirmatively legislate to guarantee rights of citizens

iii.
--> state action survives to this day

a)
commerce clause is the doctrinal basis for 1960s civil rights legislartion

b)
courts, etc, continue to belive that the 14th Am. did not really change the C

II.
The Protection of Economic Rights

A.
The 14th Amendment limited: The Slaughterhouse Cases(1873)

1.
suit is brought under the P&I clause of 14th Am.

a.
one of the privileges of citizenship is being a butcher in New Orleans

b.
the monopoly that the State granted restricts that privilege

2.
5-4 decision trivializes P&I clause

a.
Corfield v. Coryell(1823) quoted by each opinion:

i.
fundamental rights of citizenship are "protection by the government, with the right to acquire and possess property pf every kind, and to pursue and obtain happiness and safety, subject, nevertheless, to such restrainst as the government may prescribe for the general good of the whole"

ii.
but majority says those are the rights of STATE citizensip, since it was construing Art IV, §2, which forbids discriminating against the cits. of another state

b.
Maritime bill of rights

i.
traveling

ii.
navigating, access to ports

iii.
life, liberty, property on the high seas

c.
see note on bufurcated citizenhsip (p. 276): P & I clause prptects National P&Is which are the maritime bill of rights

3.
Field's dissent (p. 270): US citizenship, now recognized for the first time, is more fundamental than state citizenship

a.
lesson of civil war: federal government needs to be souped up, b/c state governments will not protect individual liberties

b.
the purpose of the new amendments: a new birth of US citizensip (new Magna Charta)

c.
recognized that the amendments lead to federal supremacy

i.
hope that states would do better b/c of federal oversight

ii.
but that oversight exists

4.
Court fears massive control of federal government implicit in _'s argument

a.
argument is that Reconstruction amendment are surgical: only abolish slavery, outlaw state discrimination, and guarantess universal male suffrage

b.
a more expansive interpretation of the P&I clause would make the SC the national cesnor amnd would give Congress massive authority-->

5.
Subsequently, Court (and nation) has embraced just such a nationalist government, but attribute it to antebellum C

a.
virtually everyone agrees that the SC has the authority to sit as censor of state legislation infringing on C liberties

b.
virtually everyone agrees that Congress has the authority to preempt state legislation that infringes on C liberties

--new federalism doesn't seem to contest the federal government's authority to regulate so much as to say that the federal government should defer more authority to the states

c. but all this is seen as being based on original bill of rights and the commerce clause

6.
see also: note on Myra Bradwell case

a.
P&I clause is Maritime Bill of Rights

b.
due process will gain substantive rights meaning

c.
now, Equal Protection would be a winner, but then it was viewed as applying only to race

d.
one of the Slaughterhouse dissenters voted for Bradwell

e.
it is possible that the court had Bradwell's case in mind when it rejected butchers' claim

B.
Towards a vigorous protection of economic rights: Before and After Lochner

--the court stops states from regulating economic activity

1.
2 issues

a.
federalism: how to deal with a potential blank check to the national government?

b.
economic transformation

i.
the meaning of economic liberty changes as the economy changes

ii.
dangers of industry rise

-->Slaugherhouse Case  addresses both issue w/ caution, and is never overruled, but another way is found--> substantive due process:

2.
Munn v. Illinois (1877)

a.
issue: rate regulation

b.
_'s claim: on due process clause (liberty and property deprivation)

b
court rejects the claim of the particular warehouseman bringing suit-->allows rate regulation.

c.
but allowed that the DP clause had some substantive guarantees

i.
things can only take things away only for certain kinds of reasons

ii.
just a hearing is not enough-->it's the justification that counts. 

iii.
 since warehouses have been regulated before, this is not a deprivation

iv.
but there are some deprivations that are impermissible, no matter what

3.
Minnesota Rate Cases (1890)

--RR regulation not OK if the regulation was not reasonable

4.
Holden v. Hardy (1898)

a.
issue: regulation of hours that a miner can work

b.
court upholds the regulation, under a reasonableness standard

i.
this is a reasonable law, b/c the states police power enables it to protect health and safety of it's citizens

ii.
but court doesn't say that state can pass any law: reasonableness standard

5.
Lochner v. NY (1905)--see more below

a.
issue: regulation of hours that bakers can work

b.
court strikes regulation as an unreasonable imposition on freedom of K

--distinguished Holden , b/c mining is dangerous

6.
Mueller v. Oregon(1908)

a.
issue: regulation of hours women can work in factories

b.
court upholds as reasonable

--attorney Brandeis compiles statistical evidence of impact of factory work on women's helath

7.
Bunting v. Oregon (1917)

a.
issue: regulation of hours men can work in factories

b.
court upholds as reasonale

--is Lochner overruled?

7.
Atkins v. Childrens Hospital (yr?)

a.
issue: minimum wage for women

b.
court strikes as impermissible infringement of freedom to K

i.
court cites Lochner

ii.
court distinguishes Mueller, saying that it was pre-19th Amendment


c.
Taft dissent: isn't Lochner overruled?

8.
1934-1935 FDR's threat to pack court

--court switches course and abandoned economic due process jurisprudence 

C.
Lochner v. New York (1905)

1.
who benefits from the bakery law?

a.
employees benefit, b/c they can't be coerced to work unduly lenghty hours

b.
there may be a legitimate argument of interference of freedom of K

i.
bakers may suffer a pay cut and need to work another job

ii.
on the other hand, this may equalize the bargaining footage

c.
there is some indication that this law was supported by big bakeries trying to put smaller bakers out of businesses

2.
Majority argument:

a.
some precedent

b.
non-textual

c.
their own theories (according to Holmes)

3.
weighing the danger against the liberty interest

a.
On Argument that freedom of K can only be interfered with to protect in dangerous professions:

i.
Harlan dissent

a.
bakery is dangerous

b.
court's distinction between inherently dangerous and non- is arbitrary

ii.
If you try to draw such a principled distinction, who should decide? isn't the legislature more competent

b.
regardless of who decides danger issue, is the liberty interest worth protecting?

--when Lochner is rejected, it is to say that there is no liberty interest here to protect

4.
Harlan's Dissent: judicial restraint

a.
there is is liberty interest to protect

b.
but legislation can interfere if meets standard:


"the power of the courts to review legislative action in respect of a matter affecting the general welfare exists only ' . . .if a statute purporting to have been enacted to protect the public health, the public morals or the public safety, has no real or substantial relationship to those objects, or is, beyond all question, a plain, palpable invasion of rights sevured by the fundamental law"

c.
there is room for debate whether this law meets the standard

d.
so defer to legislature

5.
Holmes's: general majoritarian argument, w/ an ambiguous exception

a.
14th amendment doesn't enact Mr. Herbert Spencer's Social Statics

i.
court can't act to enshrine social/economic theories

ii. 
basically accusing majority of trying to write an ugly economic theory into the Constitution

b.
rejects the idea that there is a liberty interest here to protect

--
but if K was not a fundamental interest-->what was?

c.
laissez-faire not in the Constitution

--isn't it as valid to act to equalize bargaining power, as it is to preserve laissez-faire

d.
Holmes' majoritariantism:

--"I think that the word liberty in the 14th Am  is perverted when it is held to prevent the natural outcome of a dominant opinion, unless . . .
i.
Holmes doesn't need to paint with such a broad brush to reach this result

ii.
does Holmes distinguish freedom to contract from other liberty interests?

--or are other protections (equal protection; civil rights) also subject to this majoritarian principle?

iii.
severely limits judicial review

e.
weird fundamental principles exception: 

--
"unless it can be said that a rational and fair man necessarily would admit that the statute proposed would infringe fundamental principles as they have been understood by the traditions of our people and our law"

i.
even the exception is majoritarian, b/c he says that liberties need to be protected when everyone agrees that a fundamental principle is being violated

ii.
test: of people disagree, then leave it to the legislature (majority); if everyone agrees, then the judiciary can interfere

iii.
but if everyone agrees, why would the judiciary need to interfere

f.
Holmes's consistently majoritarian stance

i.
Bailey v. Alabama (US 1911), p. 303

a)
court strikes laws that were used to perpetuate slavery under 13th Amendment

b)
how to read the case:

1)
fighting race discrimination:


--probably not; it's a conservative court that rejected other protections

2)
preserve free market: 

--labor market requires people to be free to get into and out of positions

c)
but Holmes dissented: upholds laws perpetuating slavery

1)
he was not willing to review this case under Reconstruction amendments, b/c

2)
these laws did not violate fundamental principles

ii.
Holmes also dissented in Pierce and Meyer v. Nebraska, b/c those laws prohibiting parents from sending kids to private schools did not violate fundamental principles

III. A Parallel line of commerce clause cases

--Court disallowing Congress from using the commerce clause to regulate

A.
cases raise four questions
1.
Who should regulate? (states or Congress)

2.
Who has the authority to regulate? (states or Congress)

3.
Who should decide who has the authority to regulate? (SC or Congress)

4.
Who should decide who should decide who has the authority to regulate? (SC or Congress--> the Marbury v. Madison Q.)

B.
Champion v. Ames [The Lottery Case] (1903)--J. Harlan (2)

1.
Questions of case:

a.
are lottery tickets articles of commerce? yes

b.
must Congress have a commercial end in mind, in order to regulate (i.e. can Congress use its power to regulate interstate commerce for moral ends?)

2.
Holding: yes, Congress can regulate for moral reasons, b/c they can regulate interstate commerce, and they can forbid interstate commerce from being used to spread pestilence.

--note: most states forbade sale of lottery tickets

C.
Hammer v. Dagenhart (1918)--child labor case

1.
holding: Congress can't regulate

a.
child labor is a manufacturing/local concern

b.
the harm is complete by the time the goods are transported

c.
decided on the federalism issue: Congress can't burden interstate commerce if the intent is to affect local concerns (manufacture); the harm of child labor is complete before the goods are shipped.

2.
Holmes's dissent: since the immediate effects of the regulation are w/in Congress's domain, and precedent says that this authority not lessened by the effect of this regulation on domestic policy; court should exercise restraint.

3.
note: government emphasizes the unfair competition issue--> draws attention to the fact that not all states forbade child labor

D.
Functionalism vs. Formalism

1.
real issues at stake

a.
institutional competence: Who should regulate child labor?

i.
state

a)
differences in local customs (rural vs. industrial)

b)
laboratorioes of experimentation

--but not all experiments are good ones

ii.
nation

a)
interstate competitions (will hurt all in the end)

b)
uniformity

c)
counteract parochialism/capture

1)
taint of local interests

2)
in localitities, the population may be sufficiently homogenous/unchanging to operate to the disadvantage of an enduring minority

d)
national government attracts better people

b.
who has Constitutional authority to regulate child labor?

i.
whoever does it best

--parasitic on last question

ii.
Congress

a)
b/c Congress will have incentive (elections) to let states regulate, if they would do a better job

b)
still parasitic on the policy question

iii.
formal criteria

a)
criteria may have nothing to do with the substantive policy question

b)
C is not that explicit, that we can say for sure who has the authority-->but the Supreme Court tends to focus on these formal criteria

c.
who should decide who has authority to regulate child labor?

i.
Congress: result is the same as deciding that Congress has authority in qb.

 
--maybe the court is no good at figuring out issues of federalism: 

a)
if the right answer to qb is whoever does it best has the authority, history shows the court is no good at figuring it out

b)
if the right answer is qb is formal criteria, the caselaw shows that the court is no good at figuring out the formal criteria of interstate commerceissues

ii.
Court

cf. Marbury v. Madison
2.
formalism: the SC's approach

a.
Commerce clause

i.
answer to q2 is formal criteria of commerce clause 

a)
what's interstate?

1)
in the flow or out of the flow?

2)
direct or indirect effects?

b)
what's commerce?

1)
commerce or police power?

2)
commerce or manufacture?

--
the court can't make sense of this enquiry, b/c it has severed these formal considerations from the functional reasons for caring about federalism in the first place.

b.
Spending clause (Art I, Section 8, ¶ 1 . . .provide . . . general welfare . . . )

US v. Butler (US 1936), p. 325

i.
general welfare _ enumerated powers

--> still intact

ii.
but this is too specific, and too regulatory

--> not anymore, so long as it is merely spending, not regulatory

--> but OK to condition $ on regulation

c.
10th Amendment 

i.
truism / tautology

ii.
does the 10th amendment tell us anything?  it doesn't favor the states.

E.
Note the 2 lines of doctrine operating in parallel

1.
doctrine

a.
protection of economic liberty (freedom of K under economic due process)

--Lochner (1905)

b.
prohibition of Congressional regulation (limiting commerce clause)

--Hammer(1918)

2.
federalism

a.
nationalist, in the sence than the SC is sitting as censor on state actions

b.
but while putting self in this position, courts don't allow Congress to

3.
Court's power

a.
substantive: an economic theory that favors freedom of K and freedom from regulations (laissez-faire capitalism)

b.
institution: court views itself as the competent authority

--based on its belief that economic policy is based on protection of economic liberties

4.
these views on a collision course with the Great Depression and the Industrial Revolution

5.
with the New Deal, a switch in time saves nine, until mid-1980s

[IV. Wartime and the 1st Amendment: A Preview

A.
Debs v. United States (1919)

1.
Debs's conviction upheld in opinion written by Holmes

2.
test: "clear and present danger"

--fulfilled here, because of red scare (dangers are everywhere)

B.
Brandenburg v. Ohio (1969)

--"incitement to immediate action" = a much more protective test]

The Decline of Judicial Intervention and the Current Doctine of Federalism

I.
Court's jurisprudence since 1937 driven by 2 doctrinal/theoretical objectives

A.
Effort to explain what was wrong with Lochner
1.
use doctrine that wouldn't have allowed the Lochner era: doctrine is consistent w/ the need to not replicate the era

2.
Lochner era was era of court impeding necessary economic reform

B.
Forgetting the 14th Amendment

--abides by Slaughterhouse and Civil Rights Cases interpretations

1.
the effects of limiting Congress void

2.
but justified by other means, b/c these cases are not overruled

II.
The Retreat from Intervention Against State Economic Regulation

A.
Home Bldg and Loan v. Blaisdell (US 1934)

1.
contracts clause case (Art. I, section 10)

a.
the whole reason for the K clause was concern over state debtor relief laws (bad for economy, b/c no one was lending, out of fear that states would pass these laws)

b.
 and yet this state debtor relief law was found constitutional (also to protect economy)

2.
Hughes: K clause is about obligations  of K, this is about remedies (weird)

--anti-originalist opinion allows reasonable restrictions on remedies in times of emergency

3.
Cardozo: the 14th Am transformed the C

a.
obligation/remedy distinction is stupid

b.
before the 14th Am, the Constitution had to speak in absolute rules; the nation wasn's so united, so absolute restrictions were the only way to police states

c.
in light of the kind of nation we've become, the 14th amendment embodies the change that the standards on state actions should be a standard of reasonableness, not absolute restriction (maturation of the Union and the Constitutions)

d.
Cardozo deals explicitly with the changes to federalism worked by the civil war and the reconstruction amendments

B.
West Coast Hotel v. Parrish(US 1937)--Lochner overruled

1.
state minimum wage laws upheld

2.
Hughes: explicitly repudiates the image of liberty and well-being that had animated the previous jurisprudence

a.
p. 354: if the state doesn't pass min wage laws, and the state has to support the workers, then the state is subsidizing exploitative labor practices  (repudiation of laissez-faire capitalism)  the state creates the economic systemt that allows exploitation, and the employers are asking for mre

b.
b/c the state got the substance of liberty wrong in Lochner, they protected the wrong thing

3.
Douglas : the court should not have tried to define liberty at all--> they shouldn't have stood in the way of majoritarian idea of what liberty was (but Douglas was not a majoritarian)

C.
So
why was Lochner wrong?

1.
Majoritarianism and Judicial restrainst [Holmes's Lochner  dissent]

a.
 Judges shouldn't substitute their values for the values of the majority; judges shouldn't make value judgment

b.
abide by majoritarian values, except for violations of FUNDAMENTAL principles

c.
cut what are these fundamental rights?

--Carolene Products: protect discrete and insular minorities; protect political process; stated in Constitution

2.
Make the right value Judgements [Hughes in West Coast Hote;}

a.
Judges in Lochner made wrong value judgments

b.
Lochner allowed state subsidy of exploitative employers--bad theory of liberty

c.
Judges have to make a "good" judgment

D.Williamson v. Lee Optical  (1955)--extreme majoritarianism

1.
Facts: Oklahoma special interest law doesn't allow opticians to make glasses

a.
would probably fail a reasonable test 

b.
will probably cause great economic injury to opticians

2.
 holding: OK, b/c inappropriate for judges to second-guess legislature to protect economic interests

III. Abandonment of Constraints on Congressional Regulation

A.
The Commerce Power

1.
 "We're all connected"

a.
aggregation

b.
intercourse

c.
intermingled between the states (Gibbons v.  Ogden)


2.
The end of an era: NLRB v. Jones and Laughlin Steel(US 1937)

a.
facts:  disallows unfair labor practices at coal companies

i.
not controversial: labor strikes at major coal companies would have a serious effect on interstate commerce

ii.
doesn't overrule anything

b.
But beginning of a change: court started approving national legislation that it would before have found unconstitutional

i.
after this case, the SC approved every Congressional action, turning down every enumerated power challenge 

ii.
until 2 years ago

a)
Lopez: Federal Gun-Free School Zones Act; act reached too far, doesn't fit in Commerce Clause

b) also a few federalism cases, that denied Congress the power to directly regulate the states: cf. National League of Cities v. Usery, but that was quickly overruled

3.
US v. Darby (US 1941)--Hammer v. Dagenhart overruled

a.
Fair Labor Standards Aact [min wages and max hours for mfrs of goods to be shipped interstate] OK

b.
rationales:

i.
policy: allowing some states to exploit labor will give the exploitative states a competitive edge, forcing all states to exploit their worker

a)
formalist: congress has the right, b/c they control the medium of interstate commerce, and should also look at the results of that use.

b)
functionalist: the states, if left to themselves, may race to the bottom.

ii.
judicial restraint: hard for judges to figure out when Congress's motive is to regulate ICC or to regulate local commerce: so Court won't look for pretext

4.
Wickard v. Filburn (1942)--this case pushes the commerce clause to its extreme

a.
wheat planted for individual consumption is subject to Congressional control

b.
rationale: 

i.
policy: need to regulate the wheat market
a)
formalism: interstate commerce effect

1)
effects the market

2)
aggregation 

b)
functionalism

-- Congress more competent to regulate wheat market (despite the agrarian idea that home-farming is the ultimate local concern), b/c states incompetent (not in the interest of each state to restrict wheat production --> tragedy of the commons).


ii.
judicial restraint: defer to the legislature

5.
Perez --the criminal law

a.
local loanshark prosecuted under federal legislation

b.
note: dual criminalization (state and federal criminal law); protection of double jeapordy will not attach to prosecutions for same crime in two jurisdiction

c.
rationale: attempt to control organized crime, and you might not know in advance whether there are interstate transactions (dangerous to create exclusive spheres: creates disincentive for law enforcement to pursue w/o knowledge)]

B. Congress's other powers also broadly construed

1.
Spending power: conditioning funding on regulation OK

2.
Taxing power (Kahriger): regulation of bookies ok, w/in the taxing power (regulation of gambling is incidental; court refuses to enquire whether pretextual)

IV.  Civil Rights Legislation: Under the Commerce Clause

A.
Katzenbach v. McClung (1964)

1.
Title II: same regulations that were stricken as in excess of 14th Amendment --> justified under ICC

2.
Ollie's BBQ come under  law:

a.
serves or offers to serve interstate travelers

b.
food served had moved across state lines

3.
rationale:

a.
demand for food is suppressed by discriminatory restaurants (p. 392: Congressional hrgs)

b.
aggregate the restaurants

c.
won't enquire into pretext-->so legislation is OK

B.
Heart of Atlanta Motel andDaniel v. Paul
C.
Pretext has costs: Ollie's BBQ: good result; bad reasoning

1.
SC should have been straightforward, and overruled Civil Rights Cases, rather than under the commerce clause (which relied on overruling Hammer anyway)

2.
if the conclusion of this interpretation is that congress can do anything under the commerce clause (anything to maintain prosperity), that conclusion seems problematic

a.
if commerce clause is to promote material well-being, then a broad interpretation  makes sense

b.
but it's problematic to think that the state's only role is to promote material prosperity

c.
cost involved in arguing that in order to prohibit race discrimination it must affect commerce

V.
Normative Issues

1. C questions of: 

a.
to what extent does the Constitution treat the national government as the guarantor of well-being/liberty?

b.
to what extent is that invested in Congress or Court?

2.
depend on the value laden question: what you think liberty/well-being is.

a.
SC if you believe that liberty is freedom from restraint

b.
Congress if you believe that liberty is economic regulation

3.
Notice:

a.
SC got out of business of protecting laissez-faire economic liberties while

b.
getting back into protecting individual liberties

4.
how to justify?  

a.
if we say these are the "fundamental" liberties, b/c they are textually invoked

b.
that doesn't really explain what was wrong with Lochner, b/c takings clause talks about property, and K clause talks about K.

i.
K clause

a)
p. 364-365: Blackmun summarizes where K clause is implicated: balancing test; in general defer to the legislature.  The only exception, is when the state excuses itself from K-->that's not fair dealing.

b)
but this does not explain the Allied Structural Steel v. Spanus case; that case prompted speculation that K clause was going to get some teeth-->didn't happen

ii.
Takings clause

a)
applies to property: if taken for public purposes, must be compensated

b)
what about a regulatory taking? Lucas: regulatory takings are takings when the land loses almost all value.  

c)
exactions cases: Nollan  and Dolan: it's a taking if gov't makes easements a condition for uses

d)
people think that these cases are the return of the Lochner era-->probably not

