Torts Outline – Fox – Spring 2005

Three categories for torts:

· Intentional tort: fault tort, requires intent

· Generally clearly recognized as wrong, but sometimes not clear if it really is a fault tort.

· Negligent tort: fault tort.

· Objective standard for whether Δ should or should not have done something.

· Strict liability: no fault necessary.

· Δ liable because Δ’s act led to the injury. 

· For all three categories, always need to demonstrate cause in fact.

I INTENTIONAL TORTS:  intentional invasion of person or property.  If liable for intentional tort, liable for all damages that ensue as a result of the tortious act, regardless of foreseeability.
· 4 elements to every intentional tort:
(a) Act: varies with tort
(b) Intent: intent to do the act.
(c) Cause: act must be the “direct” cause of the harm
(d) Harm: varies with tort
· No intentional tort can be due to negligence or accident.
B. Physical Harms

1.  Trespass: Three types:
· To person (assault and battery)

· To chattel (short of full conversion)

· To land

C. Trespass to person: 
1.  Battery:
· Vosburg v. Putney: School kid gets kicked gently during class, suffers serious injury.

· Court require Π to demonstrate unlawful touching.  Unlawful determined by what is permissible under the circumstances. Consider if behavior gives implicit consent to touching.

· Contact must be immediate result of tortious action.  

· Δ is liable for all injuries that are a direct result of action- foreseeability not a requirement.  

· If motion for battery provokes fear in victim, that can constitute assault.  

2.  Intent requirement: 

· Only that Δ intended to make the contact.  Contact, and not the injury, is the tort.  Doesn’t matter whether you know contact is unpermitted.

· Restatement: must have intent for contact to do harm.  Injury is the tort.  Ignore this for this class.

3.  General v. Specific intent: Garrett v. Dailey- boy pulls chair out from underneath woman as she sits down, knowing she would fall.

· Specific intent: Δ trying to engage in impermissible touching

· General intent: Δ intended to do something he knew would cause impermissible touching.

· Court and Restatement: General intent sufficient to satisfy intent element of tort liability.  i.e. enough that you do something that you know will lead to tortious act.

4.  Transferred intent: Talmadge v. Smith: only for assault and battery.  e.g. A intends to hit B, hits C instead.  Transfer intent to hit A to battery of C.

5.  Offensive battery: Restatement- Intended to cause harmful/offensive contact. Offensive contact done without intention to cause harm.

· Alcorn v. Mitchell: Δ spit in Π face- assault tort, but more about dignitary interest.

· Battery easier to define b/c of contact.  

D. Trespass to property: 
· Dougherty v. Stepp: Invasion or trespass itself is sufficient to get tort liability- don’t need to do damage.  

· Intent: necessary intent is intent to walk on land.  Protection of property more stringent than protection of body.

· Mistake (e.g. I thought the land was mine) is not a defense, although may help mitigate damages.
E. Trespass to chattel: unauthorized interference with personal property.  Rarely used- usually only applicable for conversion of property. 

· Restatement requires injury to chattel to find liability, but not all courts agree.

· Also need to consider permission question- was it implicitly granted?

· Intel v. Hamidi: e-mail to Intel employees.  Do you take chattel approach or real property approach to trespass liability?

· Court finds computer system chattel and not real property.  Since no harm to system itself (like spam overload in Compuserve), no liability.  Most courts would rule similarly.

F. Defenses
1.  Consent: see either as defense, or assertion that elements of tort not present.

·  Mohr v. Williams: Δ has permission to operate on one ear, operates on another instead b/c in worse shape.  Π sues on battery under Vosburg approach.

· Consent in law: Δ tries to argue consent for one ear gives constructive consent for the other ear.  Court awards nominal damages since no actual injury.  Now see consent forms, but arguably doesn’t give as clear permission as might think

· Emergency in law also under consent in law, but requires nobody around to give consent, courts picky about use.

· Consent in fact by action:  O’Brien v. Cunard: Smallpox immunization case.  Reasonable implications of your actions can constitute consent.

· Minors and incompetents require guardian to give consent.

2.  Consent not consent: 
· Hudson v. Craft: Prizefight where promoter didn’t have safety precautions.

· Restatement and minority: no tort remedy if both parties agree to be in fight- participation is implicit permission to get hit.  Consent given when both on equal playing field.

· Court glosses over, says promoter is liable since was not on even grounds as young boxer- promoter had duty to protect people in Π’s class.  Therefore, cannot use Π consent as a defense.

· Statutory rape situation: Court says that if F consented, no grounds for tort action.  Seems concerned with F seducing M.  But inconsistent with court’s reasoning in Hudson.

· Restatement, §61- seems more applicable to statutory rape than boxing situation.

· Policy question: Subjective consent of victim?  Or black-line rule?

3.  Athletic situations: 

· Small space between contact permitted by game and when tort law kicks in.  Question how big that space is- don’t want to chill game, but want to punish tortious actions.

· Golf situation, someone hit by ball.  No tort liability unless can demonstrate negligent lack of care in preventing ball from being mishit.

4.  Insanity defense: excuse based.

· McGuire v. Almy: Caretaker of insane person struck by insane person.  

· Δ argue no fault since she had no understanding of moral implications of act.

· Court finds liability- intentional tort does not require moral understanding.

· Says since she had intent to make contact, sufficient to find intentional tort.  Also some policy arguments about caretakers being more vigilant, Δ had money, caused the injury, etc.

· Consistent with today’s courts: more like a strict liability standard.

G. Self-defense: justification based.

· Courvoisier v. Raymond: D mistakes police officer for rioter coming towards him, shoots officer.

· Court: self defense valid if reasonable person would think he is being attacked and Δ uses reasonable force to repel the attack.

· Widely accepted approach.

H.  Defense of property:

· Bird v. Holbrook: Δ set up spring gun to protect tulips, Π injured while chasing after a peacock.

· Court sees this use of force not justified in defending property; can’t do in proxy what you wouldn’t be allowed to do in person.

· Posner perspective: Tort law should establish incentives for people to maximize join interest

· Katko v. Briney: Δ set up gun to stop thieves from stealing out of unoccupied house.  Court found force used to be disproportionate to goods being protected.

· Requirement: Someone comes onto property (regardless of intent), must first ask to leave before using physical violence.

· Restatement: Can only use proportionate force.  However, can use mechanical device causing bodily harm or death if the force used is proportionate to what you would be permitted to use if you were there.

I. Reclaiming chattel
· Kirby v. Foster: Can use reasonable force to rescue property wrongfully taken from you.

· However, right to pursue chattel dependant on wrongful taking; if taken under good-faith claim (even if incorrect) then self-help not permitted.

· Landlord recovery of apartment: Berg v. Wiley:  Landlord cannot forcibly recover property, even if rightfully landlords.  “Force” includes changing the locks.

J. Necessity
· Ploof v. Putnam: Π moored boat to Δ’s dock during storm, Δ unmoored, Π sue for injuries.

· Unique posture of case: trespass being used as a defense; court says its not a valid defense.  

· Court finds necessity of saving life justifies trespass.

· Mouse’s Case: OK to toss people’s property overboard to save sinking ferry, but people were entitled to compensation.

· Privilege:  Vincent v. Lake Erie Transportation Co.: Δ boat moored to Π’s dock when storm came up.  As ropes loosened, Δ retied them, boat damaged Π’s dock.

· No trespass for Δ- he had qualified privilege to stay moored to dock.

· Would have had perfect privilege if Δ had not retied boat; however, act of retying boat resulted in liability for intentional tort.

· Dissent thinks burden should be placed on party in best position to insure against damage- dock owners.  Based on idea of minimizing loss.

· Incentive effects: In relationship situations, consider setting up incentives so parties will contract burden to one party or another.

· Public v. Private necessity.
· Public necessity is a good and complete defense; tort law usually gives complete privilege.  If government officer, then sometimes requirement of just compensation.

· Government usually has sovereign immunity.

· Trolley hypo: split tracks- do nothing, kill 5, or switch tracks and kill 1?

· Tort law does not consider an omission an act

· Therefore, do nothing- otherwise, liable for death as an intentional tort (intended to switch tracks).

· Generally held there is never a privilege to kill someone.  Defense of privilege based on necessity unlikely to work.

K. Emotional and Dignitary Harms

1.  Assault: Part of trespass to person
· Inchoate battery.  Seeks to balance freedom of action with preventing invasion of person.
· Requires intention and an act.  Threat of future battery insufficient.  Tuberville v. Savage: threat of sword action not assault.
· I de S v. W. de S. Δ waved hatchet in direction of Π’s wife.

· Sufficient grounds for assault: motion towards battery without actual contact.

· Motion must be perceived by person in order for it to be assault.

· Consider in terms of deterrence v. compensation goals of tort law.

· Apprehension in mind of Π of immediate physical harm must be created in order for action to be assault.  That is the interpersonal harm.  Allen v. Hannaford.

· Restatement: apprehension does not require that “fear” the action, per se- you still suffer injury from a threat of attack that you know you can easily ward off.

· Intention: must either intend battery or intend to make it look like you were going to commit battery.

2.  False Imprisonment: 

· Classic situation: A gets B to enter confined space, then locks door.

· B must be aware of confinement for tort.

· Exception: If B is injured b/c of confinement, then no requirement for awareness.

· Lack of reasonable means of egress constitutes false imprisonment.  Question of fact for jury based on circumstances (including characteristics of victim).

· Bird v. Jones: Π prevented from going in a particular direction.  Question whether to apply “classic” standard or another standard to determine whether there was confinement.  Court uses classic definition of confinement, finds no false imprisonment

· See potential for tort law limiting personal freedoms of action.

· Whittaker v. Sandford: Court held that Π with free roam of large yacht but restricted access to shore suffered false imprisonment, but reduced damages.

· Coblyn v. Kennedy’s: Π stopped by store owner from leaving.  Statute permits merchants to detain people they suspect of theft.  Issue whether Δ was justified for this “false arrest”.  

· Court holds that justification for detention must be based on objective evaluation, not subjective perception of Δ.  Must demonstrate “reasonable grounds”.

3.  Defenses to false imprisonment: based to some extent on what courts feel is appropriate policy.

· Protection of person or property: Temporary confinement OK if reasonable in light of protection

· Consent
· Deprogramming: Exercise of parental authority to remove child from situation for deprogramming.  Not absolute right, especially if child over majority age.

4.  Intentional infliction of emotional distress: Gap filler tort, rarely used.  Requirement that action be really, really “extreme and outrageous”.

· Wilkinson v. Downton: Δ told Π husband dead, reaction by Π lead to permanent physical problems.

· Question of whether Δ’s actions were “extreme and outrageous”.  Court uses reaction of Δ, a normal person, as indication that they were.  If Δ knew that Π was particularly susceptible, then that would be a considered in evaluating his actions.

· Intent: relaxed to recklessness.  No act required to demonstrate intent.  Intent can be imputed on Δ b/c act plainly calculated to produce response similar to Π’s response.

· Extreme and outrageous has been expanded to cover extreme harassing conduct that impacts person emotionally.  For sexual harassment, can sue under statute, which provides an even more relaxed standard for cause of action.

II STRICT LIABILITY AND NEGLIGENCE- Historical Foundations
A. Strict Liability
· Thorns Case: Thorns harvested by Δ fell onto Π’s land.  Π sues for trespass to land. Court applies strict liability.  Arguments: 

i. Δ: actions not unlawful, so no tort action.  Like when cows go onto someone else’s land- you have a right to go and drive them off.

ii. Π: Strict liability argument: Δ has duty to act in such a way as to not cause injury to anyone.

· One justice finds that Δ had qualified privilege.  Other applies strict liability standard, says Δ should have pled that he did everything in his power to prevent thorns from falling.  Since he didn’t, Π wins.  No malicious intent required.

· Weaver v. Ward: Practice skirmish, Δ shoots Π.  Court applies strict liability standard.  Look only to cause: ignore intent, care, accident, etc.

· Tithe case: Δ attempted to save corn, but ruined it instead.  Court held only possible defenses was that he (i) had contractual right to take corn, or (ii) public utility to taking corn.

· Defenses:
i. Inevitable accident defense: extremely narrow defense: not just that you took reasonable precautions, but that you did everything in your power to try to prevent it.  

ii. “Utterly without fault” defense: Either someone guided Δ’s hand (“it wasn’t my act”) or Π ran across line of gun (“Π did it”)

· Non-defenses:
i. Action induced by threat- Gilbert v. Stone, horse stealing due to threat.  Court ruled strict liability, Δ was responsible for loss because he chose to do act in exchange for benefit (saving his life).

ii. Gibbons v. Pepper: Δ was on frightened horse that ran Π down.  Δ asserted inevitable accident.  Court ruled Δ liable since he spurred the horse- inevitable accident only if Π ran in front of horse.

· Relaxation of defenses: 
i. Millen v. Fandrye: court gives verdict to Δ on best efforts defense (less stringent than inevitable accident defense).

ii. **Brown v. Kendall**: Δ attempting to separate dogs, accidentally hits Π (no intent or negligence).  Court rejects strict liability (and inevitable accident defense) standard by saying that old writs were procedural, not substantive law.  

iii. Holds that Π must demonstrate Δ’s lack of due care since there was no unlawful intention.

iv. New standard for unlawful intention: must either be an intentional tort or due to Δ’s negligence (not just that he intended to do the act?).  Very influential.

B. Writs
· Writ of trespass: plead direct (assumes willful) and forcible injury by Δ.  Δ intent irrelevant- strict liability standard applied.

· Trespass on case: non-direct enforceable injuries.

· Reynolds v. Clarke: if throw log into highway and it hits someone, then that is trespass because it was an immediate wrong.  But if someone trips over it, it is an action upon case because it was a consequence of the log.

· Williams v. Holland: Watershed case.  If Π could show that harm was a result of Δ’s negligence, he could sue in case, regardless of whether harm was direct or indirect.

· For direct injury due to negligence, Π could either sue on trespass or case, but better for Π to sue on trespass- didn’t have to demonstrate negligence, and Δ could only defend on inevitable accident ground.

· For indirect injuries, had to sue on case and demonstrate negligence.

· Today, intentional torts cover what would have been trespass, and negligence cases cover what would have been case motions.

· Scott v. Shepard: lighted squib tossed into market placed by Δ, tossed by several people before hitting and injuring Π.  Trespass the correct writ?  Issue centers around perceived role of intervening people.

(a) Nares: unlawful act by Δ sufficient to make it trespass

(b) Blackstone: don’t consider lawfulness.  Only consideration is whether injury was direct result of Δ’s actions. He thinks not here.

(c) De Grey: seems to presume directness because of unlawfulness, but talks about intervening parties being involuntary actors in squib’s motion.

· Fletcher v. Rylands: Δ constructed reservoir, which burst into abandoned coal mine and flooded Π’s mine on Π’s land.  Appellate opinion becomes dominant reasoning.

(a) If you bring something onto your land that can cause harm, you are responsible for the natural consequences of its escape.

(1) But should you have to insure your neighbor if you are doing a lawful act?  

(2) Perhaps this is the price we pay for living in society.

(b) Distinguish from personal harm where negligence is the standard in that Π there accepts certain risks (e.g. getting into a carriage).

(c) Therefore, no defense here except for God or inevitable accident.

ii. Cairns- House of Lords- natural vs. non-natural uses.  Grounded in concept of notice (for natural uses), also that there is implicit acceptance of risk by neighbor for your natural use.

(1) Argue this may hold back innovation.

(2) Can interpret natural v. non-natural as “artificial v. man-made” or “reasonable v. unreasonable”.  Rickards v. Lothian: clogged toilet.  Court took latter interpretation.

iii. This rule also applied in Powell v. Fall: passing train set haystack on fire.

iv. Lack of foreseeability of damage could be a distinguishing feature between applying negligence standard for non-dangerous activities and strict liability to something you bring onto your land.  Brown v. Collins- horse that bolted and damaged post.  Court denounces Rylands even though this has nothing to do with Rylands.

· Restatement: Strict liability for abnormally dangerous activities, with exceptions.

· Holmes essay: argues for fault-based system of torts to reduce state legal action.  Under Powell v. Fall notes.

III NEGLIGENCE: Based on Δ’s conduct.
A. Elements:

· Duty: Often a conclusion.  Ask if Δ exposed Π to an unreasonable risk of harm.  Based on general idea of general duty for ordinary care- duty to enjoy property without harming anyone else.
· Breach: Level of care falls below standard of reasonably prudent person.  
i. Hand formula calculus of risk
ii. Negligence per se
iii. res ipsa loquitur
iv. Custom
· Cause:  Must prove both types:
(a) Cause in fact: the “but for” cause.  Did event cause or trigger the damage?
(b) Cause in law/proximate cause: assumes cause in fact OK.  Are action and damage close enough to say as a matter of law that Δ’s negligence was cause of Π’s injury?  Three possible scenarios:
(1) No Proximate cause:  Summary judgment to Δ.
a. Independent intervention amounted to a superseding cause- breaks causal chain.
b. Too remote as a matter of law.
c. Different force caused the harm.
d. Mere conincidence.
(2) Jury question: (most common)
a. Was the harm generally within the risk and was it reasonably direct?  This is the Friendly/McGruder test- foreseeability + directness analysis, or the Andrews dissent from Palsgraf.
b. Natural and continuous sequence of events?  Implies foreseeability.
c. Length of chain/remoteness.
d. Foreseeability.
e. Substantial contribution to harm?
(3) Clear proximate cause: Summary judgment to Π.  
a. Injury that occurred was the very thing risked.
b. Clearly foreseeable ex ante.  Foreseeability is about the risk, not the actual harm.
· Damage: must be actual damage.  No such thing as a technical negligence tort.
B. The reasonable person- Determining Breach of duty

· Reasonable person standard: objective standard for “reasonableness.”  Vaughn v. Menlove  
· Handicap: If you are handicapped, held to standard of care a reasonable person with the handicap would be expected to exercise.  Roberts v. Ring  (If no hands, don’t drive).  
i. Contextual standard of care: Fletcher v. City of Aberdeen: Court held that city was negligent in not putting up barricades to protect blind people since it knew such people were on the streets.  
· Minor: test is what is reasonable for the child of that age, experience, and intelligence.  Roberts v. Ring.  Exception: if he is engaged in an adult activity, then held to adult standard of care.  Daniels v. Evans.  
i. Contributory negligence: Juries often hold minors to lower standard of care when considering in context of contributory negligence.
· Beginner: Ignore skill level, held to ordinary standard of care for that activity.  Daniels v. Evans
· Expert: If held out as such, then higher standard of care.  Daniels v. Evans
· Mental handicap: No allowance for mental defect; held to standard of care of ordinary person.  May be a de facto strict liability standard.  Daniels v. Evans
· Intoxication: Not an excuse- intoxicated people held to a reasonable person standard. Robinson v. Pioche
i. Exception: If Δ was grossly negligent but intoxicated Π was only negligent, then Π’s negligence is not contributory negligence.
· Wealth: Questionable whether it should be a consideration when determining punishment.
C. The Calculus of Risk

· Foreseeability issues: Blyth v. Birmingham Water Works.  Court held utility company not negligent for burst pipe because reasonable person would not have expected and planned for severe cold weather.  Lack of prior weather indicated lack of consciousness about the risk. 
i. In contrast: Breunig v. American Family Insurance:  Δ had delusions of God while driving, hit truck.  Tried to defend on grounds that she didn’t have sufficient notice of her affliction.  Jury held that since she had some prior notice of her condition, she was negligent for any damages resulting from her driving.
ii. In some areas, statutes forgive simple negligence, but not gross negligence.  
· Rescue: Eckert v. Long Island RR: Π rescues baby from train going too fast, but killed in the process.  Question of whether man’s actions were contributorily negligent.  Court does a risk/benefit analysis, looking at cost of accident versus cost of prevention.  Finds Π not negligent.  
i. Court’s analysis: cost of rescue versus cost of no rescue.  Each quantity is the loss of life/injury discounted by the chance of such loss/injury (degree of risk).
ii. Law generally indulges rescuers.  Court would not find rescuer wrongful even if negligent- must be reckless in order for actions to be wrongful.
· Relative risks versus prevention. Cooley v. Public Service Co.  Suit over falling wire which telephone line and caused loud noise over phone.  Court finds Δ not negligent because the cost of prevention is greater than cost of accident.
· Epstein advocates strict liability standard whenever you have an activity that has potential to cause harm.  Will force actor to internalize cost, and regulate activity based on marginal cost versus marginal utility.  
· Hand Formula: To determine if duty to take care existed: compare burden/cost of preventing harm (B) versus the gravity of the resulting injury (L) discounted by probability of accident (P):  B versus PxL  US v. Carroll Towing
i. In Carroll, court found the burden of bargee being present was low, while probability of accident and gravity of damage was high.  Therefore, Δ liable.
ii. If cost of prevention less than cost of accident, Δ must take precaution or be found liable. 
iii. Can be seen as efficiency rule- allocate resources to where people prefer.
iv. Also grounded in ideas of personal sovereignty. 
· Posner’s take on Hand formula: 
i. Strict liability will not lead to extra care by Π if cost of prevention is greater than cost of accident- Π will simply pay for accident.
ii. Also concern that this might lead society to take too much care and lead to economic waste.
iii. Main issue Posner’s theory has is subjectiveness of valuation.
· Negligence versus Strict Liability:  
i.  Possible choices:
(a) Negligence:  Good
(1) Δ will take care since cost of precautions less than result.
(2) Π will take care since he knows he cannot recover since Δ is taking care.
(b) Negligence w/contributory negligence:  OK
(1) No need for contributory negligence, since Δ can’t assume Π will act negligently.  Δ will take care.
(c) Strict Liability: Bad
(1) Π will take inefficient risks since he can recover against Δ regardless of his negligence.
(d) Strict Liability w/contributory negligence: Good
(1) Δ will invest in safety until it is no longer worth it (assumes Π will not be negligent.
(2) Π knows Δ will invest in safety since he knows he can’t recover if he’s negligent. 
ii. Discontinuity issue: Negligence may actually induce greater care than strict liability- negligence can be an “all or nothing” situation while with strict liability, incremental decrease in care will only lead to incremental increase in liability.
D. Custom

· Titus v. Bradford RR: Case of rounded bottom containers on a flat-bed truck.  Question of whether RR, following standard business practice, was negliegent.
i. Court says that normal usages of business cannot be negligent.
ii. Titus stands for rule that custom is always the standard of reasonable care for businesses. 

(a)  But may lead to industry-wide inclination to be negligent.
(b) Consider historical context, scarcity of jobs, and possibility that Π knew full well the risks in determining whether Δ was really negligent.
· Mayhew and Sullivan Mining: Hole cut in center of platform without safety guards, Π fell through.  Court finds that custom has no place in determining negligence (and that standard of ordinary care was the proper consideration.
· Black letter law: Custom is admissible as evidence, but is not dispositive.  Custom may also be useful in setting a low bar- if you don’t meet up with industry custom, then clear implication of negligence.
i. The T.J. Hooper: Tugs lacked radios that could pick up storm warnings, sunk.  Question whether tug owners were negligent for not having the radios.
ii. Court requires application of Hand formula for determining negligence.
iii. Therefore, courts can find whole industry practices negligent.
· Custom v. cost-benefit analysis: 
i. Epstein argues that cost-benefit analysis is not precise.  Instead, should respect customs, which represent a natural equilibrium between costs and benefits.
ii. Better to let market set the standard of care than the courts, which are too interventionist.
iii. Implicit reliance on market rationality, but respects people’s sovereignty.
· US Fidelity v. Jadranska Slobodna: Longshoreman fell through open hatch, Posner applies Hand formula to conclude that ship owner wasn’t negligent.  Consideration turns on Posner’s evaluation of probability of accident.
i. Problems with Hand formula: fails to take into account huge consequences of personal injury.  Also, Hand formula can be manipulated to get desired outcome- here, the probability.
ii. Posner says that in situations where parties have a relationship and custom the custom represents an efficient, natural equilibrium.
(a) Assumes full internationalization of costs, no inequalities, equal subjective valuations, and no risk aversion to people’s behavior.
E. Medical Malpractice

· Custom/practice generally acts as a shield for doctors against liability.
· Need to ensure that tort law provides incentives for doctors to take care.
· Lama v. Borras: Π sued doctor for not assigning conservative treatment which might have made surgery, and resulting infection, unnecessary.
i. Court holds standard of care is custom and practice of medical profession.  Finds Δ negligent because did not follow custom- when negligent, liable for all foreseeable harm.
ii. Question of proximate cause for the jury.
· Alternate schools of thought: small minority does not constitute a school of thought which automatically provides safe harbor for Δ.  
i. However, Δ can still bring in doctors to testify to legitimacy of procedure- strong, but not quite as strong as “custom” defense.
· Expert testimony: Usually require expert witness to get malpractice.
i. Exception: if malpractice is totally clear as a matter of common knowledge so that it can go directly to the jury.  e.g. scalpel left in body.
· Error of judgment: Mere error of judgment does not automatically constitute negligence.  However, possible for negligence to be through error of judgment.
· Standard of care:
i. Level of care requirement based on specialty doctor holds himself out to have.
ii. National standard: no longer apply locality rule.  However, jury can consider circumstances when determining negligence liability.
·  Helling v. Carey: Π sued optometrist for not performing easy glaucoma test.  Δ  asserted it custom as a defense.  Court did not credit defense, applied Hand test a la TJ Hooper.  Entire custom of practice could be found negligent.
i. However, ruling not consistently upheld, and overruled by legislature.
· Informed consent: Custom of doctors not to disclose risks of medical procedure is not appropriate.  Canterbury v. Spence.
i. Standard for disclose is what reasonable person in that position would want to know.
ii. Even after deciding that doctor should have revealed the information, still have to demonstrate causality between risk and harm done. 
F. Statutes and Regulations: part of asking how to define standards for negligence
· Violation of statute establishes negligence per se – prima facie case.  Statute reflects legislature saying that an act constitutes negligence. 
i. Negligence per se is conclusive unless apply a narrow gateway of defense: emergency/necessity situations. 
· Osborne v. McMasters: Δ sold Π poison without labeling it as such in violation of a statute.
· Court holds that statute fixes a standard for determining negligence and that a common law cause of action exists even though statute does not specify a cause of action.
· Conditions for establishing negligence liability based on the statute:
i. Violation of statute which specified a standard for protection.
ii. Injury was of the nature that the statute was designed to protect against
iii. Gorris v. Scott: Sheep washed off ship because of lack of pens in violation of statute.  Since statutory requirement for pens was to prevent spread of disease, no good cause of action based on statute.
iv. Π must be part of group that was designed to be protected by statute.
(a) Stimpson v. Wellington: court held Π not part of class statute designed to protect.  Court looked to legislative purpose.  Should we look to application/intention of statute?
v. Negligence must be proximate cause of injury.
· If there are other possible defenses despite the statute, then there wouldn’t be negligence per se.
· Restatement: Statutory violations as negligence per se:

i. An actor is negligent if, without excuse, the actor violates a statute that is designed to protect against the type of accident the actor's conduct causes, and if the accident victim is within the class of persons the statute is designed to protect.

· Avoiding negligence per se:
i. Courts make exception to negligence per se doctrine in emergency/necessity situations.

ii. Another excuse for violating statute: if you were trying your best to comply with statute but something happened that prevented you from doing so, or you didn’t realize what happened.

iii. Not an excuse to say that you were being careful or trying to be more careful than statute required even though you were violating statute.  Amounts to dismissing statute.

· Contributory negligence: Martin v. Herzog.  Court determined that Π’s omission of statutory requirement to turn lights on constituted negligence per se.

i. However, remanded to jury to determine whether that negligence was actually contributory negligence with respect to the actual situation (i.e. that it contributed to the accident).

· Licenses:
i. Brown v. Shyne: Issue of whether violation of medical licensing statute constituted negligence per se.  Court held that it is not with respect to Π’s injuries.  

(a) Difference between violating statute for medical licensing and statute for labeling a bottle of poison- you can be a good doctor without a medical license, while not labeling a bottle of poison is inherently dangerous.  Distinction can be based on causation issue- did lack of a license actually cause the harm?  

ii. Courts normally do not imply negligence for not having a license.  Difference between meeting administrative requirements and meeting common law tort duties.

iii. However, some statutes dictate that if you cause harm and lack a license, there is a prima facie case against you that you were negligent.  Δ then has burden to demonstrate was still being carefully despite lack of license.

· Dram shop statutes/keys in the car statutes
i. Dram shop statutes: no one can sell or provide liquor to anyone who appears intoxicated. 

(a) Two situations: someone sells liquor to someone who is intoxicated; social host gives liquor to guest who is intoxicated.

(b) Courts have gone in different directions for establishing negligence per se.  Some make distinctions between private host more likely to be found negligent) and commercial supplier.

(c) Considerations: would motivate bars to be more careful, but is application/fact determination/jury error problematic?  What about location of bar?  Are social hosts different from commercial hosts?

ii. Keys in the car statute: you can’t leave the keys in the car with the care unattended.

(a) intended as safety measure to prevent child or thief from taking car and causing accident.

(b) Ross v. Hartman: Court held Δ liable for thief taking car and running someone over.

(1) Statute implied that Δ was negligent.

(2) Also, since violation of statute led to the type of harm the legislature intended to avoid, court found that negligence was proximate cause despite third party intervention.

(c) Richard v. Stanley: In contrast, code barred use of statute in private tort action and court held no common law right of action, so Π had no recourse.

· Private right of action based on statute:  don’t need to worry about this

i. Uhr v. East Greenbush Central School District.  Education law required scoliosis screening, which Δ school didn’t do.  Π sued for lack of testing which required surgery later. 

(a) Court held no private right of action:

(1) Π part of class statute enacted for?  YES

(2) recognition of private right of action promote legislative purpose?  YES

(3) Private right of action consistent with legislative scheme?  NO.

a. legislative scheme indicated law designed to give schools immunity from tort actions based on violation of statute.  Did not discuss common law negligence actions.

(b) In absence of statute, only way to make negligence claims is if school instituted a standard of care (giving the test) which parents relied on.  Difficult case to make.

G. Circumstantial evidence for proving negligence
1.  Res ipsa loquitur:: Inference from the facts (without direct evidence) that the result could not have occurred without the Δ being negligent.  Establishes breach of duty.
· Burden shifting: 
i. Majority view:  RIL creates permissible inference of negligence.  Becomes a jury question, with burden still on Π to make his case.  Possible that inference is so strong that Δ will be found negligent if evidence not rebutted.

ii. Minority view: RIL creates a rebuttable presumption against the Δ.  Δ has the burden of demonstrating, by the preponderance of evidence, that he was not negligent.  

· Requirements: (Colmenares)
i. Accident must be of a kind which does not ordinarily occur in the absence of negligence. 

(a) Better to ask whether it is more probable than not that accident occurred without negligence, since arguably any accident involved negligence.

ii. Must be caused by agency or instrumentality within the exclusive control of the Δ 
(a) Restatement: Does not require exclusive control of instrumentaility, but does require that Π and third parties were not responsible (finger “pointed” at Δ).

(b) Colmenares Vivas v. Sun Alliance Insurance: Escalator injury suit.  Suit turned on whether Δ had exclusive control of escalator, but court phrased in terms of whether duty could be delegated or not. (Rare instance where court says duty cannot be delegated.)

(1) Court held that point of this element is to point finger at Δ.  

(2) If evidence fits “exclusive control”, OK; if can point finger at Δ in another way without establishing exclusive control, then that’s OK too.

(c) Holzhauer v. Saks: Similar escalator scenario, but possibility that someone pushed stop button at top. 

(1) Can’t make inference of Δ’s negligence.

(2) Likelihood questions may be questions for experts.

(d) Benedict v. Eppley Hotel: Π sat in chair provided by hotel for bingo for 30 minutes, then chair collapsed.  

(1) Court did not let hotel argue that chair was not in its exclusive control and therefore res ipsa loquitur did not apply.

(2) Since hotel had duty to maintain chair, that “pointed the finger” at the hotel.  

iii. Must not be due to any voluntary action on the part of the Π.

· Res ipsa loquitur usually cases where Π cannot determine cause or guilty party by direct evidence, although circumstantial evidence establishes prima facie case.

i. Prima facie case means Π has made enough of a showing on the facts for question to be presented to jury.  If Π case strong enough, then can get directed verdict.

ii. Burden shifting: Δ now has the burden of demonstrating that accident wasn’t his fault.  Otherwise, he loses. Byrne v. Boadle: Π hurt when struck by barrel of flour that fell out of Δ’s warehouse.  No witnesses available to prove Δ’s negligence.  Court applies res ipsa loquitur, says Π has made a prima facie case against Δ.  Gives directed verdict.

iii. Doctrine of logical inference or doctrine of justice?  Usually logical inference, but sometimes doctrine of justice.  Should always ask whether a logical inference is possible.  

(a) Byrne v. Boadle, court uses language of justice, but makes a logical inference in its reasoning.

(b) Ybarra v. Spangard: Π injured during surgery, but didn’t know who on surgical team was responsible.  Court permitted res ipsa loquitur.

(1) Issue with logical inference- don’t know who was responsible.

(2) Court bases RIL on justice argument- Π deserves an explanation and has no way of obtaining information about what happened.

· Wakelin v. London: Π hit by train.  Court does not apply res ipsa loquitur: makes important distinction that train was doing what it normally did.

· Function of court: determines if inference can reasonable be drawn by jury, or if inference must be drawn.  

i. Normally let question go to the jury, although can give directed verdict at end of testimony.

· Possible situations:

i. Car swerves to wrong side of road: sufficient evidence of negligence, burden shifted to Δ.

(a) Mechanical failure excuse: depends on jurisdictions.  In some, you are responsible for making sure brakes work.

ii. Fishing boat goes out to sea, disappears.  No negligence- no logical inference between Δ’s negligence and injury.  Lots of reasons boat could disappear.

iii. Imig v. Beck: Towed car runs across line and hits Π, Δ submits evidence that lot of care taken to make sure everything was safe. 

(a)  Jury found for Δ, but court directed verdict to Π.  Said towed cars don’t cross line without negligence.

(b) But didn’t consider possibility of mechanical failure, problem with road, etc.  Better question for jury.

iv. Newing v. Cheatham: Plane crashed, no fuel in tank, Δ pilot was drunk.

(a) Good situation for directed verdict for Π.  Δ was responsible for fueling plane.

· Statutory limitations to RIL:
i. e.g. NV statute, p285.  Limitation of use of RIL in medical cases. 

ii. Sometimes require expert testimony demonstrating deviation from standard of care.  Exception is if something is left in body, unintended burn, procedure on wrong body part, injury to unrelated body part, explosion, or fire.

IV PLAINTIFF’S CONDUCT 
A. Contributory negligence
i. Two questions:
ii. Was the Π negligent?

iii. Did Π’s negligence contribute to the accident- proximate cause (or is it cause in fact??)

· Used to be complete defense for Δ; now most states have comparative negligence scheme.

· In general, assumption of risk and contributory negligence defense not valid where Π is member of class which statute is designed to protect and Δ’s negligence is type statute designed to prevent. 

· On basis of last clear chance doctrine, contributory negligence of Π usually not a defense if Δ exhibits willful or gross negligence.

· Butterfield v. Forrester:  Π, riding horse at negligently high speed, ran into pole Δ put across road.  Court did not permit Π to recover on negligence charge.

i. One person’s fault cannot excuse other’s lack of exercising ordinary care.

ii. Court’s reasoning may be influenced by last clear chance doctrine; also burden at that time, which put burden on Π to demonstrate why he should win on negligence charge.

· Need for contributory negligence? If have negligence standard, then Π will take optimal care since he can’t count on Δ being negligent.  Don’t need contributory negligence to get Π to take care.  Different from strict liability situation.

· Beem v. Chicago RR: RR accident- Π attempted to uncouple cars immediately after signaling to other workers to slow train down.  Δ appealed judgment to Π, asserting that b/c Π didn’t wait for train to actually slow down, he was contributorily negligent.

i. Since Δ appealing verdict to Π, heavier burden of proof- must demonstrate that Π contributorily negligent as a matter of law and the jury had to have found for Δ.

ii. Court upholds verdict to Π, says Π had a right to expect others to slow train down.  However, difference between having that right and saying that it was reasonable that Π went down between cars immediately.

iii. Court may be stretching reasoning here to find for Π.

· Scwartz essay: Was contributory negligence a trap to prevent Π’s from suing industry?  Schwartz argues that it wasn’t.  

i. Do see that there is strong anti-Π sentiment in court.

ii. However, by Gyerman, courts have moved away from this position.

· Causal relationship of contributory negligence
i. Gyerman v. US Lines Co.  Fishmeal sacks improperly stacked by Δ, Π notified supervisor, but continued working and was injured.  

(a) Because of posture, appeals court can’t quite bring itself to say that, as a matter of law, Gyerman wasn’t negligent in continuing to work.

(b) However, decides that since accident would have happened regardless of negligence, Gyerman wasn’t contributorily  negligent with respect to the accident.  Lack of causal connection.

(c) Court may be straining to find for Π on basis that Δ’s violation of workplace safety statutes means that Π’s suit shouldn’t be barred.

· LeRoy Fiber v. Chicago RR: Sparks from Δ’s negligently operated train lit stacks of flax placed by Π some distance from RR tracks.  Court holds no contributory negligence as a matter of law.

i. Property owner has a right to use his property in a lawful manner.  

ii. Court says sometimes fires start w/o any negligence.  Therefore, flax owner will put flax a safe distance away from tracks to prevent properly operated train from setting on fire.  

iii. Therefore, flax must have been set a safe distance away from RR.

iv. Holmes disagrees, says flax can be stacked too close to the tracks.  Need to call in jury to determine if stacks were in danger from even a properly managed RR.

· Seatbelt defense:

i. Derheim v. N. Fiorito Co.  Car accident, Δ making illegal turn.  Δ wanted to defend on grounds that Π was contributorily negligent for not wearing seatbelt.  Court doesn’t credit defense.

(a) Washington rule: Seat belt defense is not a defense, nor does it affect damage calculation.  Court notes that defense does not fit into normal tort concepts: assumption of risk (no assumption of getting into accident), contributory negligence (lack of seat belt didn’t contribute to accident), or avoidable consequences a.k.a. mitigation of damages (only applies to conduct after the event).

(b) New York rule: Spier v. Barker Allow jury to consider circumstances in determining liability.

(1) Does this require formula to give to jury to provide consistency?

(2) See that Hand formula not usable in this situation.

ii. Washington rule is the dominant rule in most states.
iii. Legislatures generally legislate around a negligence per se statute- don’t like idea that Π has damages reduced when Δ clearly negligent.

iv. Basic problem with defense is that it refers to action done before accident, not contemporaneously.

· Last clear chance: Δ had the last chance to avoid the harm.  Requires Δ be more than negligence- grossly negligent or reckless.  Trumps contributory negligence defense.  

i. Davies v. Mann: Π’s donkey in the middle of road, gets hit by Δ’s buggy.  Δ argues contributory negligence, but Π asserts last clear chance doctrine, which court credits.  See also Fuller v. Illinois Central RR
ii. If Π is inattentive through negligence, then last clear doctrine applies only if Δ had actual knowledge of accident situation in time to avoid accident.

iii. If Π is in helpless situation through negligence, then last clear doctrine applies if Δ either had either actual knowledge or should have had knowledge of the impending accident.

B. Assumption of Risk
· Two elements: Voluntarily encountering a known risk.

i. Subjective component: Π must know, understand, and assume the risk.  Full appreciation of the risk.

ii. Objective reasonable person component.  Is nature of risk such that we allow reasonable people to assume it?  Was it unreasonable to assume/encounter this known risk?

iii. For both primary and secondary assumption of risk, Δ’s duty continues.  Only question is whether Π forgave Δ’s duty.

· Primary v. Secondary Assumption of Risk: Meistrich v. Casino Arena Attraction- Δ negligent for making ice too hard, but Π knew and skated anyway.

i. Primary: “Δ did not have a duty”- either because Δ owes no duty of care to Π or Π waives the Δ’s duty to Π.  Can say Π assumed the risk of the situation whether or not Π was at fault.  Narrow doctrine, hard to argue- Π usually needs to sign something.  

ii. Secondary: “Δ had a duty which we think he violated.”  Assumption of the risk as a defense against breach of duty by Δ.  Cannot simply say that Π assumed the risk- must first determine whether Π was at fault.  Only secondary assumption of risk gets included under contributory negligence.

(a) Ultimate question is whether a reasonably prudent person exercising due care would:

(1) incur the known risk, and if so,

(2) whether such a person, in light of all the circumstances including the appreciated risk, would have conducted himself in the Π’s manner.  Jury question.

(b) Issues here are 1) Δ’s negligence and 2) Π’s contributory negligence.

(1) When Π is not at fault, there is no assumption of the risk defense.

(c) No such thing as a reasonable assumption of risk as a defense- only an unreasonable assumption of risk.

iii. Secondary assumption of risk and contributory negligence are functionally the same; however, as Δ, want to call it assumption of risk b/c it highlights the voluntariness, knowledge, and unreasonableness of Πs actions, and allows you to argue lack of duty on Δ’s part.

· Fellow servant rule: Employers were not liable for negligent actions of one employee against another.  Vicarious liability only applied to situations where one employee was negligent to a stranger.  Farwell v. Boston & Worchester RR. 

· Firemen and Policemen: generally barred from suing instigator of incident for any harm suffered.  Assumption of risk theory, it’s their job.  Changing in some jurisdictions.

· Spectator sports: Duty to design, build, and organize the playing field with care, but no duty to play game differently just because ball will occasionally go into the stands.

· Malpractice waivers: Obstetrics and Gynecologists v. Pepper.  Π signed form at clinic waiving her right to sue for malpractice (just arbitration), subsequently injured by oral contraceptive.  Sues.  Court holds contract waiver unenforceable b/c contract not explained to Π, she didn’t understand what she was signing.

i. If it was clear that she did understand, court says is would depend on whether there was unequal bargaining power and whether the result of the contract would be unreasonable.

ii. Waivers arguably good b/c permits people to decide own risk preferences, pay less as a result.  However, might get issues of misrepresentation of interests, which would avoid efficient outcome.

iii. Public policy: Six criteria to invalidate an exemption clause on the grounds of public policy: Tunkl v. Regents of University of California
(a) Business is type normally suitable for public regulation

(b) Party seeking exculpation is performing important service to public, matter of necessity for some members of the public.

(c) Party holds himself out as willing to perform service for any member of public who seeks it.

(d) Party invoking exculpation possesses decisive bargaining advantage.

(e) Party with bargaining advantage confronts public with adhesion contract.

(f) Person or property of seller placed under the control of the seller, subject to risk of carelessness by seller or his agents.

· Lamson v. American Axe & Tool Co.  Π complained of wobbly axe rack, but continues to work and is subsequently injured.  Δ asserts assumption of risk defense.  Court holds that Π knew of risk involved and by continuing work, assumed the risk of the wobbly rack.

i. Issues of bargaining position, whether Δ actually had a choice.  Probably doesn’t matter whether employee bargained for more money since tort cases about “fairness” and not distribution of wealth

ii. Incentive for employee to not inform the employer of risk- weaken employer’s assumption of risk argument.

· Murphy v. Steeplechase Amusement Co. Δ got on amusement park attraction- “Flopper” after watching it for a while.  Fell down, broke his kneecap.  Court held that he voluntarily assumed the risk since he had witnessed others on it.

i. Questionable whether Π fully appreciated the risk.  If he didn’t then Δ can’t apply assumption of risk defense.

· Marshall v. Ranne: Π bitten by Δ’s mad boar after choosing to go to his car knowing of the presence of the boar.  Secondary assumption of risk situation, but court held Π was acting reasonably- so assumption of risk defense doesn’t work.  Some constraints don’t have to be accepted as voluntary. 

C. Comparative negligence:

· Test of causal responsibility where liability is allocated in direct proportion to extent of parties’ causal responsibility.

· Intentional actions never compared to negligence.  Intentional act is liable for all consequences- essentially renders any contributory negligence inconsequential.

· Two types of comparative negligence:
i. Pure: Deduct Π’s negligence from settlement no matter how large the percentage.

ii. Impure/threshold: if Π less than 50% responsible, subtract negligence from settlement.  If Π more than 50% responsible, then Π barred from recovery.

· In old times: Π pleads Δ’s negligence.

i. Δ pleads Π negligence- contributory negligence acts as complete bar to suit.

ii. Π can trump defense with either last clear chance doctrine, or that Δ’s actions were willful or wanton (just short of intentional).

· Status of older doctrines: Li v. Yellow Cab Co.  Both parties negligent.  Π attempting to cross three lanes of traffic, Δ traveling at excessive speed and ran light.  Court applies “pure” comparative negligence rule, discards contributory negligence rule.

i. Last clear chance: court discards- acts as an all or nothing rule that would give windfall to Δ, doesn’t distribute responsibility.

ii. Assumption of risk: 

(a) Secondary assumption of risk just part of contributory negligence.

iii. Primary assumption of risk: reduction in Δ’s duty, not part of comparative negligence.

iv. Wanton and willful actions.

(a) Best candidate for not being compared.

· Admiralty: Even division of damages between party, but abolished by Supreme Court in favor of percentage system.

· Strict liability v. contributory negligence: Court will use comparative causation when Δ is liable under strict liability, but Π was contributorily negligent.  Can’t compare fault, since that doesn’t exist under strict liability. 

· Seat belt defense and comparative negligence: should it be allowed?

i. If you consider it negligence, maybe.  But it doesn’t affect causation, just subsequent damages.  

ii. Most places don’t allow, some that do limit the reduction in damages due to seat belt defense.

· Statutes: Two choices.

i. Federal Employers’ Liability Act: Pure comparative negligence, unless employer violated a statute for the safety of the employee in the course of his negligence.  New York also uses pure comparative negligence.  

ii. PA applies impure comparative negligence.  

D. Multiple Defendants:  Joint and several liability.  Does not have to be concert of actions, just need parties to contribute to final harm.

· Joint liability: each Δ is liable for the full amount of damages.  Relative liability of the Δs is irrelevant; Π can go against any of them for the full damages.

· If Π can either go against all Δ for their share of the damages, or can go against one Δ and allow the Δ to sue other Δs for contribution based on proportion of causal negligence.  e.g. PA statute.

i. Contrast to CA statute- divides entire judgment equally among all liable Δs without regard to their relative negligence.  However, Δs can then recover against other Δs if they have paid more than their share.

· Indemnity: when one person vicariously liable for the other person, or where one person was active wrongdoer and other person was passive wrongdoer.  

i. Indemnification usually for whole amount.

ii. Vicarious liability best example of pure indemnity situation.

iii. In contrast, passive v. active wrongdoer more about contribution.

iv. Hypo: Consider hospital with nurse and anesthesiologist involved in botched operation with independent surgeon.

(a) In CA, master-servant rule means that hospital and anesthesiologist count as one “person” and hospital and nurse counted as another “person” for contribution purposes.

(b) Because of joint liability, patient can sue hospital for full amount.  Hospital will then sue nurse and anesthesiologist for indemnity, and the surgeon for contribution.

· Non-economic damages: e.g. pain and suffering.

i. CA statute: liability of each Δ for noneconomic damages shall be several only and not joint.  Each Δ liable only for the amount of noneconomic damages allocated to that Δ based on Δ’s proportion of fault.  This type of statute becoming more common.

V CAUSATION
A. Cause in fact: “but for” question
i. New York Central RR v. Grimstad: Suit brought by widow for drowning of her husband, a barge captain.  Husband knocked off barge, widow could only find rope.  Alleges that if company had proper life preservers in accordance with statute, would have been able to save husband.  Court holds that jury could not have possibly found cause in fact.

ii. Issue of whether Π could demonstrate cause in fact.

iii. Proving the fact: must prove that there is over a 50% chance that the fact exists. i.e. 50%+ that life saver would have prevented drowning.
iv. Even if concerned about Δ’s negligence, tort law probably not the best way to do this.
· Burden shifting: Where duty violated by the negligence was designed to prevent the exact type of accident that happened, then burden shifts to Δ.
i. Δ then has to prove as a matter of probability that accident would have occurred even if Δ wasn’t negligent.
ii. Lesson: Burden shifting can have a major effect on the outcome of the case.
iii. Haft v. Lon Palm Hotel: no lifeguard or warning in violation of statute.  Only evidence was son and father found drowned.  Court shifted burden to Δ, found that Δ shouldn’t be allowed to gain from lack of evidence.  Court found that there was no cause, since it was obvious that there was no lifeguard.
· Zuchowicz v. US: Π negligently prescribed 2X proper does of danocrine, which was linked to PPH.  Π ended up dying.
i. Causal issues: 1) whether overdose of danocrine caused PPH, and 2) whether PPH caused Π’s death.
ii. Standard: If 1) the negligent act increases the chances that a particular type of accident will occur, and 2) the mishap of that particular sort did occur, then that supports finding of a causal link between negligence and harm.
iii. Lesson: Where there is a strong causal link, it is up to Δ to bring in evidence denying but for cause and suggesting that the wrongful conduct had not been a factor in the harm.
· Reynolds v. Texas RR: Slip ‘n Fall case.  Π slipped down dark steps leading to Δ’s RR platform.  
i. Court holds that when negligence greatly multiplies likelihood of accident, the mere possibility that it might have happened w/o negligence is not enough to break causal chain between negligence and injury.

ii. Burden of proof shifts to Δ; Δ has to prove that Π would have slipped even if stairs were lit.  Extremely difficult burden.
· Restatement: If there is a single Δ and a single cause, can use “but for” analysis to determine cause in fact: ask whether but for the Δ’s negligence the accident would not have happened.  
· Expert testimony: Bendectin cases.
i. Daubert Rule: In cases where experts testify, it is not enough that their opinion is generally accepted (Frye Rule).  Judge must act as a gatekeeper: consider reliability and relevance of testimony to the current case and whether it should be admitted.  Under Rule, court can only examine methodology, not the conclusion of a study.
ii. General Electric v. Joiner: Π (smoker) developed cancer after being exposed to liquids later found to contain PCB.  Case centered around causal connection between slight PCB exposure and development of lung cancer.  Issue was the correct standard of appellate review of a trial court’s decision to exclude expert testimony.

(a) Supreme Court holds that Daubert rule does not change usual standard of review for exclusion of evidence.  Review should be abuse of discretion standard.
(b) Court also says it is OK under Daubert Rule that district court examined conclusion of studies in addition to the methodology since the two are so closely linked.  No abuse of discretion.
(c) Breyer’s concurrence: concerned about frivolous litigation that would result in good products being removed from the market.
iii. Agent Orange cases: No signature diseases from exposure during Vietnam War.  Class action suit was allowed to settle, but those who opted out had to prove causation on their own.  Settlement divided based on degree of injury and just and fairness motivations, even for some diseases which were hard to link.  For single Πs, courts held insufficient evidence for causal link.  
(a) Lesson:  Easy to prove causation with a signature disease, but much harder without one.
iv. Lost chance of recovery: Π alleges Δ’s actions lead to decreased chance of survival over a set period of time.  Courts starting to allow damages for the lost chance of recovery, but unclear what standard should be.
· Multiple causes for Π’s injury:
i. Kingston v. Chicago & NW RR: Two fires, one caused by Δ’s train, other caused by unknown origin, combined to burn down Π’s property. Court assumes other fire must have been negligently set by human origin, holds Δ jointly and severally liable for fire.  Holding hinges on fires being roughly equal size.
ii. If A and B both negligently set fires which combine to burn down Π’s house.  A and B jointly and severally liable to Π.  Doesn’t matter if only one of the fires was big enough to burn down house by itself, or if both were big enough.  
(a) However if the other fire is so huge, then one can argue that the other fire “swallowed up” the smaller fire and so the setter of smaller fire is not liable.  Greater fire is essentially a superseding cause.
iii. If we know A negligently set one fire, but other was set by natural causes, then A is not liable.
(a) If other fire is of unknown origin, then under Kingston, assumption is that it was set by another human being.  Burden shifts to Δ to prove that it was a fire of natural origin, in which case Δ would escape liability.
· Apportionment of damage: Restatement §433A
i. Applies in situations where separate causes lead to distinct, separable harms.  Doesn’t apply to situations where two causes combine to do a single harm (e.g. fires combining.)

ii. Restatement criteria:

(a) There are distinct harms OR

(b) there is a reasonable basis for determining the contribution of each cause to a single harm.

iii. Consider situation where two herds of cattle wander onto Π’s land and eat Π’s crops.  Can have theoretically distinct harms under section (b) that would permit court to apportion damages.  In old law, Π would have to prove who caused what damages in order to recover.  

iv. Pollution cases- courts have gone both ways when deciding whether there can be apportionment for separate polluters whose pollution combines to produce a single result.

(a) Alcan v. US: court put burden of proof on Δ to separate out what he did from other Δs.  If he can do that, gets benefit of apportionment.

(b) If there is a chemical interaction, unlikely to get apportionment.

v. Joint and several liability without apportionment is good for the Π

· Smith v. JC Penny: Π wearing a coat from Δ that was negligently flammable.  Gas station attendant accidentally left pool of gasoline, which caught on fire and ignited coat, which dripped down, burning Π’s legs.
i. Court held that harm was divisible.  Joint and several liability for harm from the legs up, but JC Penny solely liable for damages to legs since that was caused only be the coat.
· Car pileups: First negligent car hits Π, then second negligent car hits Π.
i. Courts cannot apportion as a practical matter.  Usually treat as a joint and several liability case.
ii. However, if temporal separation (Π can experience injury from first car before second car hits), then second Δ is only liable for additional injury caused by his impact.
iii. If first car’s impact caused second accident, then first Δ can be liable for all injuries even if second car is negligent.
· Summers v. Tice: Π hit in face while hunting with two Δs.  Can’t prove which Δ shot him.  

i. Court holds that where blame cannot be placed among multiple parties but one Δ MUST have been responsible, then burden shifts to Δs to prove they were not liable.
ii. If can’t, then Δs jointly and severally liable.
· Sindell v. Abbot Labs: Concept of market share liability.  Multiple companies produced and marketed DES, which caused birth defects.  No way to match specific incidents with manufacturer’s pills.
i. Not the same situation as in Tice- too many Δs, and Πs were a class.
ii. Also not conspiracy, since Δs didn’t work together.
iii. Court eventually uses market share to assign liability. 
iv. If Δ could prove they were not liable in a particular case, then they could be excused form liability.
v. Requirements to apply this approach:
(a) All the named Δs are potential tortfeasors.
(b) Allegedly harmful products are fungible- identical and share the same defective qualities.
(c) Π is unable to identify the Δ through not fault of his own.
(d) Substantially  all of the manufacturers who created the defective products during the relevant time frame are named as Δs.
vi. So far, Sindell only applied to DES cases.
· Skipworth v. Lead Industries Association: Π brought suit against Skipworth for harm caused to child due to lead in the paint.  Π try to recover under market share liability theory.
i. Court declines to apply Sindell approach.  
(a) Product not fungible- different companies make different types of paint.
(b) Time frame much greater in this situation.
(c) Not all the Δs in this case actually injured single Π.  Not a class, where pretty good shot that the manufacturer injured someone.  
ii. Sindell is good law, but not robust precedent.
B. Proximate cause

· Demonstration of sufficient connection between the negligent act and the harm.
· What about the conduct was negligent, and was the harm within the risk of that negligent behavior?
· Most states use a combination of both foreseeability and directness (Andrew’s test from Palsgraf).  Some states use just a foreseeability or a directness test.
i. Foreseeability considered ex ante, directness considered ex post.
ii. Usually the more of one, the less of the other in order to find proximate cause.
· Restatement: Asks whether Δ’s actions were a substantial factor in Π’s harm.
i. Language today focuses in whether harm flowed “naturally” or “ordinarily”
· Ryan v. New York Central RR: Δ accidentally set fire to woodshed, which spread to next house a large distance away.  Court holds that a person is liable for proximate results of his own acts, but not remote consequences.
i. To determine if harm is proximately caused by negligence, court focuses on “ordinary and natural result” consideration, also mentioned concept of “foreseeability”.
ii. Court makes arbitrary rule for the sake of public policy.  Expectation that people will insure their own property.
· Superseding cause defense: when Δ can prove that intervention broke the chain of causation.
i. Jones v. Boyce: Π jumped out of out-of-control coach caused by Δ.  Court held that it was a rationale act to jump out of the coach, so it didn’t break the chain of causation.  Act not unnatural or unordinary given the circumstances.
ii. Mauney v. Gulf Refining Co: Π tripped over chair in husband’s business when warned hat Δ’s delivery truck was going to explode.  Court held she could not recover since Δ could not have foreseen her action, which was not natural or ordinary.
(a) Better way to distinguish from Jones could be that Π did not exercise due care.  
(b) Most courts would decide case differently today- proximate cause more generous to Πs.
· Negligence as a defense:  Can be raised twice.
i. Can be raised by Δ to assert intervening cause that breaks proximate cause chain.  Negligence by Π does not always break proximate cause.
· Δ can raise to assert contributory negligence.  Also doesn’t always break proximate cause chain, but can if it is serious enough.
· Coincidence:  Mere fortuity is one way to rule out proximate cause.
i. Berry v. Sugar Notch Borough: Π speeding down street, when negligently maintained tree fell onto car.  Court denies Δ’s argument that Π’s negligence was proximate cause of the harm- it did not contribute to the harm.
(a) “But for” causes not necessarily proximate causes.
· Position of safety: Idea that if dangerous situation comes to a rest, it severs the causal connection.
i. Pittsburg Reduction v. Horton: Δ negligently disposed of blasting caps, which were picked up and brought home by child.  Mother put caps away, but child gave them to Π who was injured.  
ii. Court held that mother should have known identity of objects, so responsibility shifted to her.  Blasting caps had reached a safe position, so it severed causal connection.
· Third party intervention.
i. Brower v. New York Central RR.  Π’s wagon hit by Δ’s train due to Δ’s negligence, Π’s goods stolen.  Court holds Δ liable for Π’s loses.
(a) Court finds that thieves stealing Π’s goods was foreseeable, so the actions of third parties did not sever the proximate cause chain.
(b) Dissent argues that while Δ’s actions only created the opportunity, but that third parties were the ones actually engaging in the act.
ii. Watson v. Kentucky & Indiana Bridge & RR: leaking gas from derailed RR car was lit by third party.  Court holds action of third party severed proximate cause chain because it was criminal action not foreseeable (that someone would be looking for an opportunity to start a fire).
iii. Restatement: 
(a)  §448: Third party committing an intentional tort or crime represents a superseding cause even if Δ's negligence created an opportunity for third party to commit crime unless Δ at time of negligent conduct should have realized the likelihood that such situation might be created and that a third person might avail himself of the opportunity to commit such a tort or crime.
(b) §449: If the likelihood that a third person may act in a particular manner is the hazard that makes the actor negligent, such an act, regardless of whether it is criminal, negligent, etc. does not prevent the actor for being liable for harm caused.
iv. Suicide: Used to be considered an intervening action, but changing:
(a) If suicide is an irresistible impulse, then suicide is not an intervening cause.  Fuller v. Preis.
(b) Other cases only require a sufficient connection for suicide to be intervening cause.
v. Rescue: Wagner v. International RR.  Π’s cousin thrown out of RR car, thought to have fallen off bridge.  Π went to look for him, but ended up falling off of bridge.  Court ruled that Π could sue the RR, and that his attempted rescue did not constitute an intervening act.
(a) Court finds attempt to rescue to be a foreseeable risk since natural for someone to do it.
(b) Just because action is not instinctive, but is result of Π’s volition, does not sever proximate cause.
· In re Polemis: Δ’s worker negligently dropped board into the hold of a ship that caused a spark, lit petrol vapors and destroyed the ship.  Fact finders determined it was reasonably foreseeable that some damage would have occurred.
i. Court holds that if a reasonable person would have avoided the action because of foreseeable risk, then action is negligent.
ii. If you are negligent, then you are liable for all consequences which are a direct cause of the negligence.  Foreseeability does not limit consequences.
(a) Different from Pollock formulation, where foreseeability sets the limit- only risk which gave rise to duty of care constitutes proximate cause.
(b) Might be more fair- Pollock sees everything outside of what is foreseeable as merely fortuitous.  Also issue of what level of care we want people to take.
· Risk area and the Foreseeable Π: Palsgraf v. Long Island RR.  Falling box, fireworks explosion, Ms. Palsgraf injured.  
i. Cardozo holds that to recover, Π must be in the risk area or there is no duty owed.  Risk reasonably foreseen defines the duty.  No duty, no question of proximate cause.  Defining risk area flexible depending on the circumstances, e.g. if package was visibly dangerous.
ii. Foreseeable Π concept.  Once there is negligence with respect to foreseeable plaintiff, then Δ liable for all consequences due to negligence.
iii. Andrews dissent: Rejects foreseeable Π concept.  Instead asks whether injury was foreseeable and direct consequence of the negligence.  Practical consideration.
iv. Once you establish that Δ was negligent, then ask how foreseeable and direct the chain was- e.g. intervention, number of steps, etc.
v. Reconciling: Cardozo’s test is essentially Andrews’s test, but with additional hurdle of figuring out if Π was a foreseeable Π first.  Once you get past that, considerations for finding liability are the same.
vi. **Most jurisdictions do not use the foreseeable Π test.  NY does. **
· Magruder test: Marshall v. Nugent.  Δ2 (truck driver) negligently cut corner and drove another Π’s car off the road. Δ2 offered to help, but left truck blocking the road.  Nugent came along but view blocked by bend in road, couldn’t stop in time, hit Π. Question of whether Π’s injury was directly a result of Δ2’s negligent driving, or whether it wasn’t proximate cause as a matter of law.
i. Principle: courts try to develop proximate cause in such a way as to confine liability of negligent actor to those harmful consequences which foreseeably result from the operation of the risk.
ii. Question of whether risk was still operating at the time of accident or if it had come to a rest.  Court holds they had not, send question to jury.
· Wagon Mound I:  Δ negligently leaked oil from their ship which was carried to Π’s dock.  Π temporarily suspends welding work, but resumes it after being told oil won’t ignite.  Molten metal from welding falls into water and ignites it, ship, and the dock.  Δ did not and could not have reasonably known oil would ignite.
i. Π argues that there was foreseeability of damage to dock (getting it dirty), so dock was a foreseeable Π to whom Δ had a duty not to leak oil.  Polemis argument.
ii. Court rejects application of Polemis doctrine, doesn’t like risk of imposing unforeseen consequences on Δ.  
iii. Applies Pollock rule.  No recovery for unforeseen consequences. 
· Wagon Mound II:  Same situation, but now owner of boat destroyed by fire suing.  New fact finding- risk of fire was foreseeable, so there is proximate cause as a matter of law, since harm was within the risk of the negligent behavior.  
· Thin skull rule: Liability even though Δ didn’t know of Π’s condition which made Π particularly susceptible to harm.  Π taken as he is, entitled to recovery even though damage is not foreseeable.
· FRIENDLY TEST: ADOPTED BY MODERN LAW. Petition of Kinsman Transit Co: Kinsman was tied up negligently; block of ice came along and knocked it loose.  Kinsman then knocks another boat out of its mooring, and both drift into bridge owned by city and blockage results in flooding.  City was also negligent in not monitoring the bridge.
i. Friendly holds that when the consequences are “direct” and the damage is of the same general sort that was risked, then there is no limitation of damages to the consequences foreseeable at the time of the negligent conduct.
ii. While consequences probably not foreseeable, the cause is foreseeable.  Foreseeability is the foreseeability of the risks you would put into motion. Foreseeable risk was that ship would come loose, which is what happened.
(a) If the force released is not of the type risked by the negligence, then that can be a defense against Π’s recovery.  
iii. Foreseeability is about foreseeability of the risk, not the foreseeability of the final harms.  Note that most of the older cases do talk about foreseeability of the consequences.

· Emotional Harm: As a general rule, tangible physical injury must result for recovery.
i. Old rule: “zone of danger” test- Π had to show severe and lasting emotional harm while in zone of possible impact by whatever caused the accident.  If not personally at risk, couldn’t recover.
ii. Broader view: Dillon v. Legg permitted mother to recover for emotional distress and subsequent physical injury resulting from seeing her child run over.
iii. Three factors required for emotional harm (CA):
(a) Close relationship.

(b) Physical proximity and contemporaneous observance.  
(c) Extraordinary emotional distress- more than what an unrelated bystander would experience.
iv. Molien v. Kaiser Foundation Hospital: Hospital incorrectly told wife she had syphilis which led to divorce.  Husband sued for emotional injury, court allowed recovery.
v. Increased chance of illnesses, e.g. cancer: courts generally reject claims when Π has not actually developed cancer but claims emotional distress.  Courts have said they might allow recovery if cancer was more likely than not to develop.
VI AFFIRMATIVE DUTIES

· Nonfeasance: failure to act when a duty exists.
· Misfeasance: a transgression or trespass (wrongful act).  Don’t need to ask whether there was a duty.
· Only consider duty to rescue and special relationship situations.
A. Duty to rescue/Warn

· Background rule: no duty to give aid.
i. Hurley v. Eddington: Π sued Δ doctor for not coming to aid of intestate.  Court holds that there is no legal duty for doctor to provide aid.
· Particular problems with affirmative rescue rule: for EF, the issue of loss of liberty.  Also issue of determining causal connection between inaction and the harm.
· Restatement: Current state of the law.
i. Restatement §332: If actor knows, or has reason to know that by his conduct, whether tortious or innocent, he has caused such bodily harm to another as to make him helpless and in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm.
ii. Restatement §324: If you take charge of someone who is helpless to protect himself, you are subject to liability if you fail to exercise due care in doing what you are doing OR discontinue aid and leave the person in a worse position than when the actor took charge of him.
iii. Restatement §327: Cannot negligently prevent or disable others from giving aid.
· Montgomery v. National Convey & Trucking Co. Δ’s truck stopped at bottom of icy hill (non-negligently).  Δ did not put flares at top of hill to warn of danger; Π’s car could not stop in time b/c of icy condition.
i. Court held that Π had an affirmative duty to warn of the dangerous situation and that failure to discharge duty was proximate cause of Π’s injury.
· Special relationships:
· Background principle: No duty to control the acts of a third person.  
i. Exception is when Δ has a special relationship with either the Π or the third party.
· Weirum v. RKO General: DJ offered prize to person who got to a particular location first.  Caused two parties to drag race down the street, pushed Π off the road.  
i. Issue is whether DJ’s actions really created a reasonable risk of speeding on the highway.  Court held DJ liable.  DJ probably try to get contribution from drag racing parties.
ii. Both parties in drag racing are jointly and severally liable, even if only one was directly responsible for pushing Π of the road.  Actions constituted concert of action, giving them equal liability.
· Kline v. 1500 Mass. Ave. Apt.: Π sued building owner for lack of security protections she says would have prevented her from being mugged.  History of crimes the apt. building hallways, Π had warned Δ of need for additional security.
i. First question is whether there is a duty.  
(a) Court finds there is.  Cites landlord’s exclusive control over the situation and notice of the danger.  Analogy to Levin v. Katz, where court held landlord had duty to maintain common areas in good repair.
ii. Second question is what the proper standard of care is.  
(a) Court says it should be similar to security at the time Π first moved in.
iii. Should court be defining proper level of security?  Does duty required by the court require that tenants pay more rent for something they don’t want?  Shouldn’t it be left up to tenants to negotiate with apartment owners?  Could they realistically?
iv. Proof issue: Π did not demonstrate that lack of security actually caused mugging- could have been guest of someone in the apartment.  
· Francis T v. Village Green owners Association: Π raped by assailant who entered her condo at night after the condominium board refused to allow her to install lights by her unit for her protection.  Court held that condo board had a duty of care to ensure sufficient safety measures.  Extension of Kline.  
· Kline has also been extended to shopping malls.
· Common carriers: have a duty of utmost care to their passengers.  Not a strict liability duty.
· Tarasoff v. Regents of University of California: Poddar examined by Δ’s psychologist, who was told he intended to kill Π.  Psychologist forced to release Poddar who killed Π.  Neither Π nor her family was warned.
i. Given posture of case, court assumed that Δ knew that Poddar actually intended to kill Π.   Court held there was a duty to warn Π.  
ii. Duty to warn based on special doctor-patient relationship.  Public interest outweighs normal desire for doctor-patient privilege. However, this may create perverse results, patient not talking to doctor, etc.  Also, if patient talked to friend, no duty, but if talk to doctor, a duty- inconsistent?
· Rule is generally different in different jurisdiction. 
i. Frequently a problem whether psychiatrist could have known for sure that patient is going to do what he claims.
ii. To the extent there is one known target, higher duty to warn.  If potential victims are part of a large group, less duty to warn.
iii. e.g. Psych hospital promises to warn of husband’s release.  Hospital didn’t warn, husband killed wife.  Hospital found negligent for failing to fulfill promise.
VII   STRICT LIABILITY: ABNORMALLY DANGEROUS ACTIVITIES
· Some activities considered so dangerous that even if you do them with the utmost care, there will be times when they still cause injury.
· Strict liability causal chain generally shorter than negligence chain.
· Spano v. Perini: Blasting by Δ caused Π’s garage to collapse.  Court overturned existing rule, held that did not have to get actual trespass (e.g. flying boulders) to have tort action.  Adoption of Rylands type strict liability rule.
· Restatement:  Strict liability for abnormally dangerous activities.  
i. Strict liability limited to the type of harm the activity would normally cause.
ii. Court decides whether activity is abnormally dangerous.
· Defining abnormally dangerous activity:
i. Second Restatement:  Consider following factors:
(a) existence of a high degree of risk of some harm to the person, land, or chattel of others.
(b) likelihood that the harm that results from it will be great.
(c) inability to eliminate the risk by the exercise of reasonable care.
(1) But what constitutes reasonable care?  Whose standard do we apply?
(d) extent to which the activity is not a matter of common usage
(1) This is a particularly problematic standard.  
(e) inappropriateness of the activity to the place where it is carried on
(f) extent to which its value to the community is outweighed by its dangerous attributes. (eliminated in Third Restatement- recognition that activity can be negligent regardless of value to community.).
ii. Third Restatement: Activity is abnormally dangerous if:
(a) the activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors; and
(b) the activity is not a matter of common usage.
· Affirmative defenses: Second Restatement:
i. §522: one carrying on an ultra hazardous activity is liable for harm even if harm is caused by the unexpectable conduct of a third person (any kind of conduct), action of an animal, or operation of a force of nature.
ii. §523: Π’s assumption of the risk of harm from an abnormally dangerous activity bars his recovery for the harm.
iii. §524: Contributory negligence.  Contributory negligence not a defense, unless Π knowingly and unreasonably subjected himself to the risk of harm from the activity.
iv. §524A: No strict liability for harm caused by abnormally dangerous activity if the harm would not have resulted but for the abnormally sensitive character of the Δ.
· Bhopal- Union Carbide disaster.
i. Pesticide plane explosion.  Case sent by District Court Judge Keenan to be tried in India.
ii. UC asserts sabotage, but unclear if that would sever causal connection given §522.
iii. See notes for more discussion.
VIII PRODUCTS LIABILITY
1.  Overview:

· Determining if a product is defective turns on two issues:
i. The type of defect.  Three possible types:
(a) Manufacturing defects
(b) Design defects
(c) Failure to warn defects.
ii. Standards used to determine the defect.
(a) Barker approach
(b) Restatement approach
· Regardless of the type of defect, it must have arisen during the normal or foreseeable use of the product.  This is a broader concept that simply intended use.
· In addition to strict liability, can sue on negligence basis.
B. Product defects- historical development
i. Winterbottom v. Wright: Latent defect in carriage caused it to break down and injure Π.  Court held no cause of negligence action without contractual privity (even though this is a tort, not a contract, action).
(a) Eventually developed privity exception for dangerous goods.
ii. MacPherson v. Buick: Defective car collapsed, injured Π.  Cardozo allows cause of action.
(a) Goods don’t have to be inherently dangerous- can be made dangerous if made defectively, in which case privity is not required.
(b) If consumers are not expected to examine goods and manufacture has knowledge of probability of risk due to defective manufacture, then liability could be found.
iii. Warranties: this basis for claims was essentially a stepping stone before strict product liability became widely accepted.  Strict torts liability has since overwhelmed.
(a) Retailer generally warrants function of product, not that it won’t explode.  
(b) Held to warranty, even if what you warrant is impossible, e.g. warrant windshield is unbreakable.
iv. Under sales law, if someone made a warranty claims in a torts case, Π would have to prove (1) privity of contract, and (2) reliance on seller’s promise of warranty (either express or implied), and (3) reasonable notice to the seller. 
(a) McCabe v. LK Liggett Drug Co: exploding coffeepot.  Court held there was an implied warranty of fitness for purpose and merchantability.  
(b) The start of understanding mass merchandizing and the existence of intermediaries.
C. Product defects- Manufacturing defects:
· Emotional and physical harms: Recover under negligence or product liability.
· Economic harms: Recover under warranties.
· Escola v. Coca-Cola Bottling Co.: Π, a waitress, had a glass bottle of coke explode in her hand.  Asserts negligence on the part of Coke for selling bottles of a beverage which could explode.  
i. Trial court applied res ipsa loquitor, even though it wasn’t clear that the bottle was in Coke’s control the entire time (argument would have worked better if distribution chain was v. short)
ii. In many cases, can draw inference that product would not have had defect unless manufacturer had been negligent.
iii. Traynor: pro-strict liability.  Rationales:
(a) Fewer accidents if place burden on the manufacturer.

(1) alternatively, it is more efficient to place burden on manufacturer since he is in better position to take the precautions to avoid the accident.

(2) Strict liability creates greater incentive to take more care.  Negligence system with easy burden shifting might also work.

(3) Π unlikely to be in position to be able to provide evidence of manufacture’s negligence.

(b) Spreading the losses.

(1) If place burden on manufacturer, he can then pass costs onto all consumers- you pay incremental amount for the product you use.

(2) Good because limits burden to class of people who use product, but do we want people to be forced to pay for insurance?

(c) Foodstuffs analogy.

(1) Foodstuff- strict liability.  That should guide our thinking.  Coke is technically a foodstuff, so that should apply.

(d) Changing market: mass production means existence of multiple intermediaries- manufactures should not be shielding from liability after lulling consumers into thinking product is safe.

(1) Similarly, manufacturer put product out on the market for its benefit, so it should pay.  Close to warranty justification.

(e) Implied warranty of fitness and merchantability insufficient: would only apply between retailer and final user of product.

· Restatement Second §402A(1): one who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer.

i. Applies if seller is in business of selling a product, and it reaches the consumer in the condition in which it is sold. (Otherwise, seller not liable)

ii. Applies even if seller has exercised due care and the consumer does not have a contractual relationship with the seller.

· Unreasonably dangerous: – Defective condition makes product unreasonably dangerous to the user or consumer.  Based on consumer expectations.
i. Some things can be unreasonably dangerous if they don’t have warnings on them. e.g. foodstuffs containing ingredient people could be allergic to but couldn’t discover on their own.

· Restatement Third §2: Easier to prove defective product. Hybrid approach because of use of some negligence language.  Product:

i. contains a manufacturing defect when it departs from intended design even though due care in preparing and marketing product.  Generally easy to prove.

ii. is defective in design when foreseeable risks of harm could have been reduced or avoided by using an alternative design and not doing so renders the product not reasonably safe.

(a) Strict liability in that it focuses on the product, but also imports negligence examination of manufacturer’s conduct (foreseeable risks, alternatives, etc.

iii. is defective because of inadequate instructions or warning when the foreseeable risks could have been reduced by reasonable warning.

· UCC: offers ways to make warranties a viable doctrine (p671)

i. Seller’s warranty extends to any family or guest of purchaser if expected that the person may use that good.

ii. Seller’s warranty extends to any person reasonably expected to use the good.

· Reliance on warranty is not necessary to find seller liable.

· Henningsen v. Bloomfield Motors: Implied warranty case.  There court said it is against public policy to disclaim a warranty, and imposed an implied warranty. Contrast with:

· Greenman v. Yuba: Power tool that contained an express warranty, but which was badly manufactured.  Π injured by piece of flying wood.  Traynor opinion.  Says warranty is a weak ground for these cases, that real ground should be strict liability.

i. Under §2, if manufacturing defect, the manufacturer would be liable.  Easy.

ii. However, if design defect, have to apply negligence consideration.  Hard to prove.

· Goldberg v. Kollsman: Defective altimeter made by Kollsman, installed by Lockheed into plane purchased by American Airlines, which later crashed.

i. AA: Restatement doesn’t apply since they were providing service.  

ii. Lockheed: defective product (plane), strict liability.

(a) Under Restatement Third, EF thinks it’s a manufacturing defect.

(b) But arguable that Π only used the product, and didn’t sell it to Π.

iii. Kollsman: produced defective product. Strict liability. 

D. Product defects- design defects:

· Negligence can still be used in product design defect cases.  Generally sue under both strict liability and negligence.

· Strict liability background rules: Traynor’s statements in Escola and Greenman 

· Design defect tests: 
i. Two major tests for design defect:

(a) Consumer expectations.

(b) Risk Utility (cost-benefit analysis)

· Proof by circumstantial evidence:
(a)  Speller v. Sears: Issue of whether defects in fridge construction caused fire.  All wiring was destroyed., so no direct evidence.

(b) Π can make case by circumstantial evidence.

(c) Π must show that the defective product was the only cause of the fire- exclude all other possibilities not attributable to Δ.  Becomes question of fact for the jury.

ii. Restatement Third §3- strict liability in product defect cases: It may be inferred that the harm sustained by the Π was caused by a product defect existing at the time of sale or distribution without proof of a specific defect when the accident that harmed the Π:

(a) was of a kind that ordinarily occurs as a result of product defect; AND

(b) was not solely the result of causes other than product defect existing at the time of sale or distribution.

· Open and obvious defect: Not a complete defense, but a consideration
i. Courts used to hold that if defect was open and obvious, then manufacturer could not be liable.  Campo v. Scofield.  

ii. Micallef v. Miehle Co.: Employee tries to remove a “hickie” out of the printing machine without shutting it down and causing delays in printing, injured finger.  

(a) Court held that machine could be defective in design even when dangerous condition was open and obvious.  

(b) EF thinks another standard for liability would be when manufacturer knows that the employee is bound to use machine under time pressure and a reasonable alternative exists.

iii. Micallef view is law.  Restatement also takes the same view.  Open and obvious nature of danger no longer a complete defense, but can be taken into account.

· Automobile design: VW of America v. Young: Issue of whether manufacturer was liable for not making car safe for collision.  Defect didn’t cause collision, but did cause driver to suffer secondary collision resulting in death.

i. Holding: Manufacturer’s duty is based on what is reasonably foreseeable.  This is currently the law- traditional negligence.
ii. Manufacturer’s duty is limited to reasonable care- not to be an insurer.

· Determining if design is defective:  Two positions to consider: Barker and Restatement tests.

i. Barker v. Lull Engineering Corp.: Π used loader that was designed to be operated on level ground on non-level ground.  Injured when tips over.  Π argues it was design defect not to have outriggers to stabilize the loader.  Δ said there were other models for this purpose.  Holding: Π can prove case in one of two ways: (California rule)
(a) Demonstrating that product failed to meet consumer expectations- dangerous beyond what a consumer would expect when used in the intended or reasonably foreseeable manner, OR
(b) Risk utility test: Π must show that the product design was the (1) proximate cause of the harm- then burden shifts to Δ to show that (2) utility outweighs the risk.  Reasonableness of the risk.

(1) Considerations for risk utility test:  Usefulness of the product; type and purpose of the product; style, attractiveness, and marketability of the product; number and severity of injuries actually resulting from current design (social cost); cost of design changes to alleviate the problem; user’s anticipated awareness of inherent dangers in the product and their avoidability through due care; and feasibility of spreading the loss by adjusting the product price.

(2) Pro-Π test.  Δ would have to show that loader would lose its utility or raise costs prohibitively to avoid liability. 

(3) Consumer expectations test generally most pro-Π test

ii. Restatement Third §2(b) test: Exemplified by Wilson v. Piper Aircraft.  Π claimed that decedent’s death was cause by defective design of engine that made it susceptible to icing, in contrast to another design on the market that was not as susceptible.  Δ asserted that since the engine design was approved by the FAA, it was not liable.

(a) Test: Risk utility test, where Π has the burden of demonstrating that product fails risk-utility analysis AND that a reasonable alternative exists.  

(1) Existence of reasonable alternative not required in all jurisdictions.  Where it is required, if Π can’t prove existence of alternative design, then Π loses under the strict liability rule.

(2) Pro-Δ test. When burden is on the Π, risk utility comes out very similarly to a negligence standard.  Main difference is looking at product versus looking at manufacturer’s behavior.

(3) If manufacturer couldn’t have known that the design was defective, then they are not liable.

(4) Reasonable alternative design and risk utility test usually requires retaining expert witnesses.

(5) If there is a reasonable alternative design, then this strict liability consideration is the same as a negligence consideration.

iii. Agency approval: Informative, but not a complete defense.  

iv. Problems with consumer expectation: 

(a) If consumer expectation is very high, then this simply becomes a strict liability rule.

(b) Consumers might know or expect too little to have reasonable expectations.  May set too low of a standard for manufacturer too meet.

v. Linegar v. Armour of America: Police officer killed when bullet struck him in an area not protected by bullet proof vest.  

(1) MO test: 

(2) Δ sold product in course of business

(3) Product was in a defective condition unreasonably dangerous when put to a reasonably anticipated use.

(4) Product was used in a manner reasonably anticipated

(5) was damaged as a direct result of such defective condition as it existed when the product was sold

(b) Court holds that there was no consumer expectation that one would be protected in an area the vest did not cover, so there product was not unreasonably dangerous.

(c) Risk-utility analysis: extra protection would reduce overall utility of the vest; police department made a choice to use these vests.

vi.  Potter v. Chicago Pneumatic Tool:  Π injured from vibrations from pneumatic hand tools which exposed them to excessive vibrations and did not provide warnings.  

(a) Court holds that Π does not have to demonstrate the existence of an alternative design.  Does not want to place heavy burden on Π.

(b) Court says that product can be unreasonably dangerous to user even though no safer alternative design is feasible, in which case manufacturer would be strictly liable.

(c) Applies modified consumer expectation test:  Consumer expectation would establish the product’s risks and utility; and then inquiry would be whether a reasonable customer would consider the product design unreasonably dangerous.

vii. Halliday v. Sturn, Ruger & Co.: Π bought handgun, ignored warnings, stored gun stupidly, 3 year old son shot himself with the gun.  Π claims gun was defectively designed and unreasonably dangerous.  Wants risk-utility analysis on gun design.

(a) Court refuses to impose such liability on Δ.  Only liability is strict liability for “Saturday night specials”.

E. Duty to warn
· Based on the idea that product is defective without a warning, but is not unreasonably unsafe with a warning.  Focus is on the product.

· Courts generally justify strict liability standard as a way to change conduct and cause fewer harms- negligence based incentive ideas.

i. One difference between negligence and strict liability standard: strict liability means everyone in the distribution chain is liable.

· Duty is generally to warn the customer.  Exception is the learned intermediate rule.

· MacDonald v. Ortho Pharmaceutical: Manufacturer warned doctor of possibility of blood clots, but didn’t warn patient specifically of stroke in so many words.

i. Learned intermediate rule: manufacturer fulfilled duty to warn by warning doctor but not the patient.  Doctor knows patient better, theoretically in better position to convey the risk to the patient.

ii. Holding: Learned intermediate rule doesn’t apply in this case because of of 1) heightened patient participation in the decision-making, 2) feasibility of direct warnings to the patient, 3) limited participation of the physician (only sees patient 1x/yr) and 4) potentially insufficient oral communication b/w physician and patient.  

iii. Whether warning to patient was sufficient was question for the jury.

iv. Marketing: generally targeted to final consumer, increases manufacturer’s duty to warn patient and not just the doctor.

· Restatement Third §6(d):  A prescription drug or medical device is not reasonably safe due to inadequate instructions or warnings if reasonable instructions or warnings regarding foreseeable risks of harm are not provided to:

i. prescribing and other health care providers who are in a position to reduce the risks of harm in accordance with the instructions or warnings; OR

ii. the patient when the manufacturer knows or has reason to know that health-care providers will not be in a position to reduce the risks of harm in accordance wit the instructions or warnings.

· Vaccines:  

i. Polio: No doctor present and manufacturer knew that.  Therefore, learned intermediate rule did not apply, and manufacturer had a duty to warn patients of slight unavoidable risks if they were material.

· Pharmacists: No duty to warn as learned intermediary unless they have reason to know that particular drug is contraindicated for the patient.

· Unavoidable dangerous products: e.g. Whooping cough vaccine.  Courts generally hold that manufacturer is not strictly liable for harms caused by the product if there is sufficient warning.  Apply negligence standard.

· Absolute liability: 

i. Vassallo v. Baxter Healthcare Corp.  Silicon implant case. Company did some testing, suspected breast implants were not safe, but letter to physician did not detail all possible risks.  

(a) Holding: duty to warn should not be applied unless manufacturer could or should have known of the risks.

(b) Overturns absolute liability, which meant that manufacturer would have been held liable for not warning of risks it could not possibly have known about.

ii. Asbestos cases: Beshada v. Johns-Manville: Court upheld absolute liability rule with respect to asbestos.  However, courts have moved away from that line of cases.

· Adequacy of warning: 

i. Hood v. Ryobi: Π removed guard from circular saw, blade flew off the saw and injured Π.  Warning on saw not to remove guard, but did not indicate consequences.  Π alleged that for warning to be adequate, it had to list all possible consequences.

(a) Holding: Warning was sufficient.  Not necessary to detail all possible consequences.  Too much text can dilute importance of a clear warning.

ii. Courts will range in what they consider is a jury question.

iii. UniRoyal v. Martinez: Clear warning to not mount 16” tire on a 16.5” wheel.  Martinez ignored warning, and was injured when tire exploded in the mounting process.  Alleged that tire design was defective because Uniroyal did not incorporate an alternative bead design.

(a) Court applied Restatement Third §2, held that warning and safe alternative designs are factors for jury to consider in deciding whether product is reasonably safe as designed.

(1) “defective when foreseeable risks….could have been reduced by the provision of reasonable instructions or warnings by the above parties and the omission of the warnings renders the design unreasonably safe”

(b) If there is a viable alternative design that will protect people against reasonable foreseeable actions, then you can be liable under a design defect, even if warning was clear.

F. Plaintiff’s conduct
· Daly v. General Motors: Π said that the door locks were defective b/c they would open in a crash and the person could be thrown out, which is what happened.  They gave a reasonable alternative for a lock on the door instead of the push button lock.  Δ said that if Π had worn his seatbelt or had manually locked the door that he wouldn’t have been thrown out.  Also, Π was drunk.

i. Drunkeness irrelevant here, because crashworthiness is just about the secondary impact.  Drunkeness only affects getting into the crash, which is not the issue here.

ii. Issue: Can comparative negligence be applied in strict liability cases?  

iii. Holding:  You can have comparative liability in product defect cases.

(a) Note that you can’t have comparative causation since strict liability doesn’t deal with causation.

(b) Court bases decision on equity considerations from Li v. Yellow Cab.

iv. Dissent: Argues that Π’s actions should not be considered when there is a defect in a product.  Undermines strict product liability.

(a) Also thinks that assumption of risk should be a complete defense- doesn’t deserve protection against his own behavior.

· Daly stands as law of most jurisdictions.

· Unreasonable assumption of risk defense is folded into the comparative negligence consideration.

i.  If product is misused, then it is admissible that Π unreasonably encountered the risk.

· Restatement: Π’s failure to discover the defect and take precautions does not constitute a comparative negligence defense.

· Melia v. Ford Motor:  Jury question whether design of door was defective.  Court did not permit consideration of whether Π was contributorily negligent.

· Tobacco cases: some became addicted before companies knew of addictive risks; some started smoking afterwards.  Is cigarette defective for not having sufficient warning?

Summary

INTENTIONAL TORTS:

· Cause in fact is always an element.

· Battery:

· Act: Impermissible touching.  Must be physical contact.

· Intent: Intent to make contact.  Can be transferred in direct force situations.

· Offensive battery: Intent to cause harm.  

· Restatement requires intent to cause harm for regular battery.

· Harm: The touching.

· Defenses: Consent, necessity/emergency, self-defense, defense of property (proportional)

· Assault:

· Act: Looks like battery in progress.  Words alone are not enough, and can negate the act.

· Intent: Intent to cause contact or cause apprehension of contact. 

· Harm: Apprehension.  Fear is not necessary.

· Defenses: Consent

· Trespass to real property:

· Act: Unpermitted entry/use of property.

· Intent: Intent to enter property. 

· Harm: Contact with the land.

· Defense: Consent, necessity (qualified privilege).  Mistake is not a defense, although may be taken into consideration.

· False imprisonment:

· Act: Total confinement with no reasonable way out.  Not just loss of complete freedom.

· Intent: Intention to confine, or knowledge with substantial certainty that act will result in confinement.

· Harm: Victim’s appreciation that he is being restrained.  Appreciation not necessary if there is physical harm due to confinement.

· Defense: Consent, necessity (deprogramming), privilege (citizens arrest with probable cause).

· Intentional infliction of emotional distress (rarely used)

· Act: Extreme and outrageous action.  Older cases require likelihood of physical harm.

· Intent: Calculation to cause severe emotional harm.  Recklessness demonstrates calculation.

· Harm: Demonstrable harm.  Greater reaction than normal person, usually requires physical harm.

· Defense: Consent.ww

NEGLIGENCE
· Duty: Conclusory for EF.

· Breach: Reasonable person standard of care.  Means of determining:

· Hand formula calculus of risk: Compare burden of prevention with gravity of resulting injury discounted by probability of accident.  B vs. PxL.

· Negligence per se: 

· Establishing negligence based on statute: 

1. Violation of statute specifying standard for protection.

2. Injury was o the nature that statute was designed to protect against.

3. Π was part of group designed to be protected by statute.

· Defense: emergency/necessity, intervention or lack of knowledge despite best efforts.

· License violation: No negligence per se, although sometimes makes prima facie case against Δ.

· Dram shop statutes: Courts have gone different ways in finding negligence per se.    

· res ipsa loquitur:  Inference from the facts to at least establish prima facie case.  Requirements:
· Accident must be of the kind which normally doesn’t occur in the absence of negligence.
· Must be cause by instrumentality within Δ’s exclusive control (Restatement: evidence “points the finger” at Δ).
· Must not be due to any voluntary action on the part of the Π.
· Custom:  Informative, but not dispositive.  May set a “low bar” for standard of care.
· Medical malpractice: Custom defines standard of care.
· Cause: 
· Cause in fact: According to the Restatement, a “but for” analysis.

· Proving the fact: must demonstrate 50% chance that the fact exists.

· Burden shifting: When duty violated by the negligence was designed the prevent the exact type of accident that happened, then burden shifts to Δ to prove as a matter of probability that accident would have occurred in the absence of Δ’s negligence.

· Expert testimony: Daubert Rule.  Judge must act as gatekeeper to determine reliability and relevance of the testimony. 

· Multiple causes:  (see also multiple Δs)

· If A and B set fires which combine to burn down Π’s house, they are jointly and severally liable, unless one fire is so much bigger that it constitutes a superseding cost.  

· If one fire is set by natural causes, then A is not liable.  

· If other fire is set by unknown causes, then assume that it is man-made and A is liable.

· Multiple Δs:
· Joint liability: Each Δ is liable for the full about of damages.

· Contribution: Each Δ can go against the other Δs based on proportion of casual negligence.  e.g. PA statute.

· CA statute: Divide judgment equally among all Δs, then Δs can sue for contribution.

· Indemnity: One person is vicariously liable for another person (e.g. employer/employee), or one person was active wrongdoer and other person was passive wrongdoer.

· Non-economic damages:  CA statute: Δ liability is several but not joint.  Each Δ’s liability based on the proportionate fault.  

· Apportionment: Restatement §433A.  Separate causes lead to distinct, separate harms.  Π prefers not to have.  Apply when 

· There are distinct harms OR

· There is a reasonable basis for determining the contribution of each cause to a single harm.

· Summers v. Tice scenario:  Where blame cannot be assigned between two individuals but one of them must be liable, Δs are jointly and severally liable unless they can prove that they were not liable.
· Proximate cause:  What about conduct was negligent, and was the harm within the risk of that negligent behavior? 

· Restatement: Were Δ’s actions a substantial factor in Π’s harms? Did harm flow “naturally” or “ordinarily”?

· Polemis test: If you are negligent, then you are liable for all consequences which are a direct cause of the negligence.

· Wagon Mound/Pollock test: Foreseeability sets limit to liability.  Only the risk which gave rise to the duty of care constitutes proximate cause. 

· Palsgraf tests:

· Andrews (dissent): Liability if Δ was negligent and injury was a foreseeable and direct consequence of the negligence.  

· Cardozo (majority): Π must be a “foreseeable Π” within zone of danger.  If so, then apply Andrews test.

· **Friendly/Kinsman test:  When consequences are “direct” and the damage is of the same general sort that was risked, there is no limitation of damages to what was foreseeable at the time of the negligent conduct.  

· Defenses:

· Superseding cause: Intervention broke chain of causation.

· Negligence: Π’s negligence broke chain of causation.

· Coincidence: Mere fortuity is not proximate cause.

· Position of safety: If dangerous situation “comes to rest”, causal connection is severed.

· Third party intervention: Δ not liable if only created opportunity for an unforeseen third party’s action.  If third party intervention is foreseeable, then Δ is liable.  Restatement §448, 449.

· Rescue: Generally not a defense since considered foreseeable.  

· Emotional harms:  No longer “zone of danger” requirement.  Three factors required in CA:

· Close relationship

· Physical proximity and contemporaneous observance.

· Extraordinary emotional distress.

· Damage: Must be actual harm.

Π’S CONDUCT:

· Contributory negligence:

· Was Π negligent?

· Did Π’s negligence contribute to the accident?

· Seat belt defense: Generally not considered a defense.

· Last clear chance: Δ had last chance to avoid the harm.  Requires Δ be grossly negligent or reckless, trumps contributory negligence defense.  

· Assumption of risk: Voluntarily encountering a known risk.

· Π must fully appreciate the risk.

· Π’s encountering the risk was unreasonable.

· Primary assumption of the risk: Narrow doctrine.  Δ has no duty of care, either because of situation or because Π waived Δ’s duty of care to him.

· Secondary assumption of the risk: Defense against breach of duty by Δ.  Functionally the same as ontributory negligence.  Ask whether reasonable Π would:

· incur the known risk, and if so,

· in light of the circumstances, conduct himself in the Π’s manner.

· Comparative negligence:  Liability allocated in direct proportion to extent of parties’ causal responsibility.

· Pure: Deduct Π’s negligence no matter how large the percentage.  e.g. NY

· Impure/threshold:  If Π less than 50% responsible, subtract Π’s negligence. If more than 50% responsible, Π barred from cause of action.  e.g. PA

AFFIRMATIVE DUTIES:

· Duty to rescue:  There generally is none.  Exceptions:

· If Δ creates the situation that places the Π in danger.  Rstmt §332

· If Δ takes charge of someone who is helpless, you must exercise due care.  Also liable if you discontinue aid and leave the Π in worse state.  Rstmt §324

· Cannot negligently prevent or disable others from giving aid.  Rstmt §327

· Special relationships: Generally no duty to control acts of third person.

· Duty exists if Δ has special relationship with either third party or the Π.  e.g. apartment/tenant, doctor/patient.

· Common carriers: Duty of utmost care to their passengers.  

STRICT LIABILITY: ABNORMALLY DANGEROUS ACTIVITIES
· Strict liability causal chain generally shorter than negligence chain.

· Restatement: Strict liability limited to the type of harm the activity would normally cause.  Court decides whether activity is abnormally dangerous.

· Defining abnormally dangerous:

· Restatement Second factors:  high degree of risk of harm, likelihood of great harm, inability to eliminate risk through reasonable care, activity not a matter of common usage, inappropriateness of activity given location, value to community outweighed by dangerous attributes.

· Restatement Third factors: activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors, and the activity is not a matter of common usage.

· Defenses:

· Harm caused by unexpected third party action is NOT a defense.  Rstmt §522

· Π’s assumption of risk.  Rstmt §523.

· Contributory negligence NOT a defense unless Π assumed the risk.  Rstmt §524.

· No strict liability for harm if it was due to Π’s unusually sensitive nature.  Rstmt §524A.

PRODUCTS LIABILITY

· Focus is on the product, not the manufacturer’s actions!

· Can sue on both strict liability and negligence.

· Defect must have arisen during normal or foreseeable use of the product.

· Manufacturing defects:
· Restatement Second §402A(1): if Π sells a product in a defective condition unreasonable dangerous to the consumer, then Π is liable for all physical harms.  Only applies if product reaches the consumer in the condition in which it was sold.  

· Restatement Third §2A: Π liable if product departs from the intended design even though manufacturer took due care in preparing product.  Easier standard. 

· UCC §2-318: Use of warranty as tort basis.  Warranty extended to all parties reasonably expected to use the good.

· Design defects: 

· Determining if design is defective:

· Barker test (CA): Pro-Π. Π can prove product defect by:

· Product failed to meet consumer expectations- dangerous beyond what consumer would expect.

· Risk utility test: Once Π demonstrates product design was proximate cause of the harm, burden shifts to Δ to demonstrate that the utility outweighed the risk.
· Restatement Third §2B test: Pro-Δ.  

· Risk utility test.  Π must demonstrate the product fails risk utility test AND that a reasonable alternative exists.

· Modified consumer expectation test (Potter):  Consumer expectation establishes product’s risks and utility; then ask whether reasonable customer would consider the product design unreasonably dangerous.

· Failure to warn defects:
· Duty to warn goes to customer.  Exception is the learned intermediate rule.  

· Exception to learned intermediate rule is when drug is targeted/distributed directly to consumers.  Restatement Third §6(d)

· Pharmacists do not have duty to warn unless they have knowledge of drug contraindication.

· Duty to warn only extends to risks that manufacturer could or should have known.  No absolute liability.

· Adequacy of warning: 

· Not necessary to detail all possible consequences.  Ryobi
· Restatement Third §2: Consider both adequacy of warning and whether a safe alternative design existed.  If safe viable alternative existed, then you can be liable under design defect even with adequate warning.

· Circumstantial evidence:  Under Restatement and Speller, in the absence of proof of specific defect, Π must show:

· accident was of the kind that normally occurs as a result of product defect, AND 

· it was not solely the result of causes other than product defect.  

· Defenses:

· Open and obvious: Under Micallef and Restatement, this is a consideration, but not a complete defense.

· Agency approval of design is informative, but not a complete defense.  

· Π’s conduct:
· Law in most jurisdictions is that you can have comparative negligence in strict liability product defect cases.

· Misuse of product comes under assumption of risk, which is folded into comparative negligence.

· Restatement: Π’s failure to discover the defect and take precautions does not constitute a comparative negligence defense.

