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Due Process Foundations – US Constitution, 14th Amendment 


Courts have discretion in balancing due process concerns with state interests.

Fuentes v. Shevin (US, 1972) – examined FL and PA seizures.  FL statute (unconstitutional): required application and bond for state agents to seize property, no notice, eventual hearing, may reclaim goods w/in three days by paying double bond.  PA statute (unconstitutional): does not require hearing, does not require action to get seizure, affidavit of value, to get property back, person who had good seized must initiate lawsuit, may also pay counterbond.  Bond requirement is no substitute for due process requirements of notice and prior hearing

Mitchell v. W.T. Grant Co. (US, 1974) - LA statute (constitutional): required affidavit stating right to goods and need to sequester (bare claim of ownership not sufficient), no notice, hearing (( only) in front of judge pre-seizure, bond, immediate hearing after where ( must prove ground upon writ was issued, Court found that interests of both parties must be balanced.  Judicial control and damages for wrongful writ minimize risk

J. Stewart accuses court of overruling Fuentes without admitting it

North Georgia Finishing v. Di-Chem (US, 1975) - GA statute (unconstitutional): writ of garnishment froze (’s bank account.  No bond req’d. no post-judgment remedy, clerk not judge issues writ, garnishment could hold until settlement of litigation, process does not require prior relationship or claim beyond writ.  Presents risk of erroneous conduct, high in terrorem risk.

Matthews v. Eldridge (US, 1976) - Due process is a flexible concept, consideration of three factors:

· Private interest affected

· Risk of erroneous deprivation of interest and value of safeguards

· Government interest, including cost of procedural requirement

Connecticut v. Doehr (US, 1991) - CT statute (unconstitutional): Prejudgment attachment to real estate in connection with a civil action (not involving the property).  No prior notice, no prior hearing, based on probable cause of the validity of the (’s claim, no bond for damages.  After attachment, ( has right to hearing, but has burden of proving no probable cause existed.  Draws on Matthews test

VanHarken v. City of Chicago (7th Cir., 1996)  Class action challenging the parking violations procedures of Chicago (constitutional).  Ticket challenges are head by hearing officers (lawyers working as PT officers of the state) not judges, officer not required to attend.  The less that is at stake, other things being equal, the less process is due (interpretation of Matthews)

Pleading a Claim

Gillispie v. Goodyear Service Stores (N.C., 1963) - Sufficiency of claim (Rule 8)

(’s complaint does not disclose what happened, when it occurred, where it occurred, who did what or other factual data that might identify the occasion or describe the alleged misconduct of the (s.  No factual basis to which the court can apply the law

US v. Board of Harbor Commissioners (Dist. DE, 1977)  Rule 12(e) motion for more definite statement applies ordinarily where the pleading suffers from unintelligibility rather than want of detail.  If Rule 8 is satisfied (fairly notifies), Rule 12(e) motion is in appropriate.  As long as the ( is capable of answering, complaint is OK.

McCormick v. Kopmann – pleading in the alternative is OK, even if claims are contradictory or mutually exclusive.  ( cannot recover on both counts, but may plead together.  Efficiency reasons.  Alternative pleading is not allowed when the ( must know which of the inconsistent averments is true and which is false.  ( has no obligation to investigate all facts before the filing – Mrs. McCormick forces costs of discovery onto the (s.

Mitchell v. Archibald & Kendell, Inc.  – deals with dismissal under 12(b)(6) failure to state a claim.  In dismissing, the district court judge was ruling that the complaint as drafted was legally insufficient.  The (s were given the opportunity to amend, but instead chose to appeal – giving up their right to assert their new legal theory (definition of premises).   Under 12(b)(6) the (s are given benefit of the doubt and averments are taken as given.  There was no basis of law under which the claim could prevail.  

Ross v. A.H. Robbins Company – class action securities fraud case was dismissed because it did not comply with (9)(b).  Fraud requires heightened pleading requirement for two reasons (1) assures fair notice to ( (2) attempts protects (s from in terrorem claims.  While we cannot realistically expect (s to be able to plead on (’s actual knowledge, but they must be able to supply a factual basis for conclusory allegations regarding that knowledge.  SI thinks this opinion is ridiculous – but seeks social justice.
Cash Energy v. Weiner – extends heightened pleading standard to CERCLA cases.  Court granted summary judgment to (s - (s must show that individual corporate officers actually participated in the release of toxins.  

Leatherman v. Tarrant County Narcotics  - Found a heightened pleading standard does not apply in civil rights cases alleging municipal liability.   Monumentally unpopular opinion even though it was unanimous.  This is a present issue in the court. 

Answer to Complaint 

Shephard Claims Service, Inc. v. William Darrah & Associates – A default for failure to respond to a complaint may be set aside for attorney mistake if the mistake was not willful, the ( was not prejudiced and the ( has a meritorious defense.  Strong policy in favor of deciding cases on their merits outweighs the inconvenience to the to the court or the P from the relatively short delay in answering.  Under a default, unlike a default judgment, there is not yet reliance.  

Zielinski v. Philadelphia Piers – Court issued instruction to jury that the ( admitted that it was the operator of the forklift that injured the ( even though it did not, because the ( was in a position to correct the mistaken belief but did not until after statute had run out.  ( must make specific denials to averments in complaint.  There was prejudice to the ( and probably bad faith.  

David v. Crompton & Knowles Corp. – A (’s answer of insufficient information is considered an admission if the information necessary to answer is within the (’s control and knowledge.  Otherwise, and answer of insufficient information is considered a denial.  

Parties and Claims

Wigglesworth v. Teamsters - (’s counterclaim is dismissed (for lack of SMJ) because the counterclaims do not arise out of the same transaction of occurrence that is the subject matter of the (’s claim and therefore are permissive and not compulsory.  
Bose Test – Test for compulsoriness is whether the same evidence would support or refute the opposing claims.  

SMU Ass’n of Women Law Students v. Wynne & Jaffe – Under Rule 10(a) parties shall provide their names.  Some exceptions – where parties would have to admit to intent to violate the law, past violations, admit damaging information, or where the gov’t is a party to the action.  In a damages action, anonymous pleading does not make sense.  

Kedra v. City of Philadelphia – Not all of the (s participated in all of the offensive actions, but this is a conspiracy claim.  There is prejudice to the (s, but the (s argue efficiency and inequality if cases are severed (same elements to be proven against each officer).  

Insolia v. Phillip Morris – difference with Kedra is that this time the motion to sever is made at a later stage.  The court at this point knows the similarities and dissimilarities of (s cases, and allowing the cases to go forward together will frontload the damages issue.

Pulitzer-Polster v. Pulitzer – joining other plaintiffs defeats federal jurisdiction, and ( may have to pay Carol damages in both federal and state action.  19(a) applies a sort of test, balancing: (’s interest, (’s interest, interest of absent parties, and public interest. 

VEPCO v. Westinghouse Electric Corp. – joining INA (insurance co.) would defeat jurisdiction.  The court here skips straight to 19(b) analysis.  

Clark v. Associates – thugs will not be able to pay anyway.  Associates does not need to implead the thugs in this case to blame them.  

Klotz v. Superior Electric Products Corp. v. Butz – Superior tried to impead college, alleging it was not the cooker but the cafeteria that caused the trichinosis.  But the liability is not derivative.  College does not have a duty to Superior, so impleader is inappropriate.  

State Farm v. Tashire – interpleader inappropriate because State Farm has limited stake and is trying to limit all litigation to inconvenient forum and get out of obligation to defend driver elsewhere (where claims will be much more).

NRDC v. NRC – UN was allowed to intervene as potential recipient of licenses in dispute.  Rule 24 allows intervention with three requirements: (1) interest, (2) impairment (3) unless adequately represented.  In this case the question hinges on adequate representation.      

Stringfellow Doctrine – just because you intervene does not mean you have full rights of the parties.

Preclusion

Manego v. Orleans Board of Trade – Res judicata is raised because Manego already brought suit on different theories ((s granted summary judgment).  Same fact basis barred new claims by final judgment.   

Blonder-Tongue – allowed new defendant to use collateral estoppel at time 2 as a shield as long as the issue was fairly and completely adjudicated in previous trial.

Parklane Hosiery v. Shore – allowed plaintiff to invoke collateral estoppel at a second round.  Issue preclusion is allowed against a party that has had its day in court.    

Class Actions


Rule 23


Hansberry v. Lee – adequacy of representation.  Restrictive covenant.  


Holland v. Steele - Georgia jail case

In class actions, the class loses the ability to completely control the course of the suit.  In this case, it’s good because the plaintiff is a drunk.


(b)(2) – injunctive relief ( needed to establish 23(a) from the beginning of the suit.  

Mullane v. Central Hanover – 23(b)(3) - published notice does not satisfy due process for those whose name and address are known, but mailed notice to the known parties is (quietly) allowed to be representative for those who are unknown..

Eisen – this was certified as a (b)(3) action.  Class of ~6M people.  Transaction costs are to high for individuals to proceed.  But, under b(3) notice must be served to all members.  Court will not shift cost of notice to the (.  Adequacy of representation is NOT a substitute for notice to known party members.  Cost of notice may be higher than the total award eventually to be gained.

Wetzel – class was maintainable as b(2) or b(3).  When it’s certifiable as both, it should be maintained as b(2) for efficiency reasons (notice, representation).  

Amchem – tried to form a class for the sole purpose of settlement against remaining asbestos companies.  No real threat of litigation ( no real basis for settlement.  Can’t form a class that can’t be tried.  Does not meet 23(a) requirements of adequate representation or commonality, and Ginsberg says non-manageable class is no good.  Class can never be tried because you can’t tell who is in the class – can’t represent people who don’t know that they are or will be members of the class.  

In re Rhone-Poulenc Rorer, Inc. – hemophiliacs – in terrorem – plaintiffs gain leverage by forming a class.  Then they want to split up and try for damages separately.  Court says no, not proper, based on negligence and each state has different negligence laws.  Lower court wants to make a composite jury instruction, but not OK.  Originally certified under (c)(4)(a).  No good.  Defendants are at a disadvantage and would be prejudiced by formation of class and pressured into settlement.  

Martin v. Wilks – traditional civil rights discrimination case.  Brings in Rule 19.  Who needs to be joined?  Burden is on the parties in the litigation to bring in the necessary parties.  Interpleader could be a good alternative.  ( can bring in anticipated contractual claims, and the ( has an interest in bringing in people who might cause impossibility defense later for city.  If you want res judicata, you need to bring in everyone.  

Mass torts - Can you get closure in mass tort cases?  In cases where the harm is known (plane crash, WTC), yes.  The bigger problem is in cases like Amchem, because the total number of potential plaintiffs is unknown.  

· RULES
· Rule 23(a) represents the response to Hansberry v. Lee.  It allows/compels the court to determine with certainty who is in the class and who is going to be bound by it and to make a determination that there is adequacy of representation to people not presently in the case.  (By what authority is Mrs. Burke representing the class, and if that is the 95% how is notice given to give the 5% the opportunity to come forward and opt out of the class?)

· Rule 23(b)(1)(A) – can only arise in the case of an injunction, which is already covered.  No cases ever arise under 23(b)(1)(a) 

· Rule 23(b)(1)(B) – limited fund class action = interpleader.  

· 23(b)(2) – individuals don’t matter, indivisibility of the remedy

· 23(b)(3) – new development beginning in 1966.  Prior to the amendments of 1966, the world was divided into class actions that were thought to be true, or those that were spurious.  There is a whole range of class actions where fates are intertwined because in order to effectuate a legal remedy, you have to be bound together (small damages).  This creates a class action where the issues or law or fact common to the class predominate = the efficiency provision.  Certain requirements must be met.  

· 23(c)(2)(A) – the court may direct appropriate notice to the class for b(1) and b(2) classes

· 23(c)(2)(B) – the court must direct notice under 23(b)(3) because members must be given the option to opt out (remedy is indivisible)

· 23(c)(4) – the most untested area of the class action rule… when appropriate, an action may be brought as a class action on particular issues.   What happens when there are both common issues and uncommon issues?  How do we grant individual protection?

· 23(e) – settlement, voluntary dismissal and compromise – 23(e)(1)(a): court must approve settlement, in a way becoming the guardian/trustee of the interests of the class

· See, Lazy Oil v. Witco – anti-trust action, the plaintiff had a contingency contract with the lawyer. A settlement offer is made for some % of the damages, but the client does not want to accept the offer.  If this was an individual case, it would have been controlled by the client.  The lawyer wants to take the offer, so the client tries to fire him.  The client cannot fire the lawyer because the case was certified as a class, and the lawyer, as lead counsel, represented the class, and not the individual client. 

· The Lazy Oil principal becomes so ingrained, and is strong enough to override contract. 

· 23(f) – courts may hear interlocutory appeals on class certification.  This is one of the few areas we have Interlocutory appeal mechanism built into the rules.  Class certification has to be reviewable long before there’s a trial on the merits because class certification has such a huge bearing on the case and how the case is heard.  

Discovery

In re Convergent Technologies Securities Litigation (NDCA, 1985) – Deals with Interrogatories.  Must find most efficient way to get information.  Discovery should not be merely for tactical advantages.

Discovery Devices

Rule 26 - Initial disclosure – parties must disclose information regarding witnesses and documents relevant to disputed facts alleged in with particularity in the pleadings.  Districts may opt out of Rule 26.

Rule 34 – document inspection – needs to describe documents with reasonable particularity (Sears)

Rule 33 – interrogatories – parties must respond with reasonable efforts, limited in number, ill-suited to effective discovery 

· Contention interrogatories – seek to elicit opinion, not improper, useful for exploring basis for adversary’s position

· Duty to respond might be deferred until after discovery has been completed (Convergent)

Rule 30 – Depositions – reasonable notice, limited to 10

Rule 37 – sanctions can be applied if party fails to appear for deposition

Rule 35 – physical and mental examinations require court order on motion

Davis v. Ross (SDNY, 1985).  Information sought by ( is not relevant to the case and denied 

Kozlowski v. Sears, Roebuck & Co. (Dist. MA, 1976)  Party from whom discovery is sought has the burden of showing some sufficient reason why discovery should not be allowed.  Merely because compliance with a request is costly or time-consuming is not sufficient to grant protective order where the material is relevant and necessary to the discovery of evidence.  Court will not shift cost of discovery to plaintiff because ( has a crappy filing system that makes it expensive

Summary Judgment (Rule 56)

Adickes v. SH Kress & Co. - ( says P does not have enough evidence to support claim at trial.  Set standard at 100% - movant has burden of establishing a complete absence of evidence to present a genuine issue of material fact.  Makes Summary Judgment ridiculously hard to achieve.  


Rule 50 – At trail, ( can move for directed verdict after completion of (’s presentation.


Currie standard  - 0% (READ 400-420!!!)

Celotex v. Catrett – adopts Currie theory.  Burden is the same as at trial – plaintiffs will rarely move for summary judgment, (’s will do it to try to force settlement.  

Zenith v. Matsushida – predatory pricing dispute.  Changes strategic aspect of SJ – you can apply for SJ with 0%, or substantiate your basis and obtain SJ even if a factual basis for the claim exists.  

Markman v. Westview Instruments, Inc. – erodes 7th amendment jury requirement.  Finds that a judge is a superior fact finder in patent matters.  This has not been applied outside of patent litigation.  

Attorney-Client Relationships

Hickman v. Taylor (US, 1947) - Rule 26(b)(3) codifies this decision.  Extends A-C privilege to cover attorney work product produced in preparation for litigation.  Privileged only to the point that the other side there is no other way to get the information (witness dies)

Marek v. Chesny (US, 1985) - Rule 68.  Fees after settlement offer cannot be shifted to the defendant if the plaintiff recovers a judgment less than the settlement offer 

Evans v. Jeff D. (US, 1986) - The defendant offered an injunctive relief – 100% of what they wanted, but stipulated that the defendant would not pay any of the plaintiff’s fees.  The lawyer’s interest were directly in opposition to the interests of his clients.  To reject the deal would basically be malpractice.  Fees Act does not command that settlements that contain fee waivers must be disapproved for the fee portion and otherwise approved
Johnson had no “ethical” obligation to seek a statutory fee award, only to serve his clients loyally and competently

Zuk v. Eastern Pa. Psychiatric Inst. of the Medical College of Pa. (3rd Cir., 1996) Example of what you have to do to get sanctioned under Rule 11 as it is currently used

Rule 11 after 1993 imposes a burden on the party seeking sanctions, must put other party on notice as to the exact error and allow 21 days to remedy.  Attorney here did not correct after receiving notice of error in complaint

Subject Matter Jurisdiction


Diversity Jurisdiction – 28 USC §1332 - Requires perfect diversity – based on domicile

Mas v. Perry – woman deemed domiciliary of Mississippi (childhood home) even though she had married a Frenchie, moved to LA where she was a grad student (and working as a TA) and had no plans on returning to Miss.  Also deals with amount in controversy determined by good faith amount claimed in complaint.  

Federal Question Jurisdiction – 28 USC §1331 – federal courts have jurisdiction over cases arising under federal law.

Louisville & Nashville RR v. Mottley – defined “arising under” to pertain to (’s complaint, and not the (’s answer.  Required express invocation of a direct federal interest before federal courts could entertain a claim.  

Holmes test – federal subject matter jurisdiction exists where the federal law specifically creates the cause of action.

Merrell Dow v. Thompson – Fails Holmes test.  The underlying federal statute did not include a private right to action (either express or implied).  Framework for evaluating whether there is an implied federal cause of action - four factors, whether:

1. (s are part of class for whose special benefit statute was passed

2. evidence of legislative intent to create/not create private cause of action

3. federal action would further underlying purpose of statute

4. subject of statute is one not traditionally relegated to state law 

Also, “federal ingredient” test, balancing:

1. uniform interpretation of the law

2. ability of states to decide state law issues

3. federal expertise in interpreting federal law

Supplemental Jurisdiction – 28 USC §1367

United Mine Workers v. Gibbs – State and federal claims cover identical conduct.  Five part test for determining whether the claims could go forward together, whether:

1. claims are sufficiently transactionally related (“one constitutional case”)

2. substantial federal claim

3. common nucleus of operative fact

4. state issue does not predominate

5. federal court, at its discretion, agrees to hear both

Owen v. Kroger – Policy justification for Gibbs does not hold in diversity cases.  ( could not manufacture diversity jurisdiction by waiting for the ( to implead a non-diverse party.  If but-for diversity it would be a state court case, the related claims should stay in state courts.  


Removal – 28 USC §1446

Application of Law


Swift v. Tyson – J. Story held state law to be applied in diversity cases refers to state substantive law, not state common law.  Federal judges were able to then develop a “federal common law”

Result = problems like Brown & Yellow Taxicab v. Black & White Taxicab – epitome of forum shopping.  B&Y reincorporated in Tennessee in order to file case in federal court because Kentucky courts did not recognize exclusive dealings contracts.  SC upheld.


Erie – brought suit in NY against NY corporation for injury that occurred in PA.  Federal court applied federal common law, and found for ( even though the claim would not have been allowed in PA courts.  SC reversed.  Interpretation of RDA must include state court rulings, not just legislative law.  

- “Twin aims” of Erie:  thwart forum shopping and avoid inequitable administration of the law.  

- Draws line between RDA and REA, substance and procedure

Guaranty Trust Co. v. York – J. Frankfurter held federal courts in diversity are obligated to replicate all aspects of how the claim would be treated in state court; the use of federal practices was barred if they could prove to be “outcome derivative”. 

Ragan v. Merchants Transfer & Warehouse Co., Inc. – personal injury suit in Kansas.  Kansas rules require both filing of complaint and service within statute of limitations, federal rules allow 120 days after complaint for services.  ( filed within federal rules, but not within Kansas’.  Strict interpretation of outcome derivative and SC holds case should follow state rule.  

Hanna v. Plumer – Court fixes outcome derivative problem using REA.  Federal court should apply federal rule, so long as it is within the constitutional powers of Congress and the courts under the REA.  Harlan’s concurrence attempts to limit the federal trump by setting the key to the Erie problem as the difficulty of ordinary citizens controlling their lives.  Ex ante approach – even if procedural rules are outcome derivative after the fact, they would not affect conduct. 

 Gasperini – seems to make no sense.  Ginsberg applies “outcome affective” standard for court practices of sufficient magnitude.  Under Hanna, the federal rule on point should have controlled.  

Personal Jurisdiction


Pennoyer v. Neff – in personum dispute


Domiciliary, in state service, consent

Hess v. Pawloski – problems that cars present to Pennoyer formula.  Found that there was implied consent to be bound by operating a car in Massachusetts.

Also require service by registered mail, deeper notion of fairness because of the ties of the transaction.  

Minimum Contacts 

International Shoe – still good law.  Must get by minimum contacts before you get to FPSJ.  This is where Justice Black warns that FPSJ gives the court too much discretion.  

McGhee v. Int’l Life – most minimal of minimum contacts.  Found jurisdiction over insurance company that had sold only one insurance policy where the beneficiary was located in California.  Collateral challenge

Gray v. American Radiator – long arm statutes, stream of commerce

WWV v. Woodson – no minimum contacts because the NY car dealership did not take advantage (purposeful availment) of OK for purposes of making sales or advertising.  On isolated occurrence is not enough.  Cannot make chattel a representative for service once released into the stream of commerce.  Court stopped at minimum contacts, did not look  at FPSJ.  Court doesn’t explain what happens when there are minimum contacts.  Not sensitive to other interests besides the defendant’s.

Keeton v. Hustler – problem is subjecting defendant to jurisdiction in yucky prude state when minimum contacts are present, but the plaintiff had no interest in NH as forum either.  Doesn’t reach the quality of the defendant’s conduct.  Reasoned under the WWV test.  

Calder v. Jones – found California to have jurisdiction over writers in Florida who libeled a CA resident in a newspaper that was circulated in CA

Burger King v. Rudzewicz – forum selection clause in contract dispute, defendants purposefully dealt with Burger King headquartered in Florida.  FL was OK for personal jurisdiction over defendants.  

Asahi Metal v. Superior Court – Stevens’s dissent seems to skip straight to FPSJ.  All Even if there are minimum contacts, jurisdiction can be rejected under FPSJ.  Justices joined with O’Connor’s new balancing test: ( interest, ( interest, state interest, efficiency test.  

Millenium v. Millenium – passive v. interactive websites.  Website seems to allow suit anywhere in the world under the minimum contacts theory, but there have to be limits.  

Burnham v. Superior Court -  in-state service A-OK.  Traditional and therefore fine.

Carnival Cruise Lines v. Shute – forum selection with merger clause – there’s a contract, the contract wins.   

General personal jurisdiction
Helicopteros Nacionales de Colombia v. Hall – TX would have been the only place they could have gotten jurisdiction over the helicopter company.  Tried to get general jurisdiction, but court says no.  May have been able to claim specific jurisdiction because the jurisdiction was based on the purchase of the helicopters in Texas and train their pilots there.  The test for general jurisdiction cannot be merely transactional, must be stricter.  Significant presence/deeply imbued with the quality of the state.  

Carnival Cruise Lines v. Shulte - Due process analysis does not apply now where there is a contracting out of jurisdiction.  This case turns on consent of plaintiffs to Florida jurisdiction by acceptance of the “contract”.

Mas v. Perry – Mrs. Perry is considered a domicile of Mississippi (even though she has not lived there since before going to college and getting married, working in Louisiana as a grad student and not planning on returning to Mississippi).  Also affirms that “amount in controversy refers to amount claimed in good faith in the complaint, not amount actually awarded.  

