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THE ADMINISTRATIVE AND REGULATORY STATE

· Why regulate?
· Problems thought to call for administrative regulation:

· Market failures – regulation to achieve public goals that the marketplace cannot provide.

· Control of monopolies

· Compensate for imperfect information

· Collective action problems

· Corrects for externalities and transaction costs

· Costs of regulation

· Reduce incentives with excessive regulation

· Unintended consequences (e.g. minimum wage and rent control)

· Agency criticisms

· Captured by firms they are supposed to regulate

· Industries have strongest interest in lobbying agency

· Revolving door of Washington

· More detailed statutes and aggressive use of courts one way to address this

· Legislative Process 
· Relationship between statutory interpretation and implementation of public policy

· Formalism
· Blackstone – judges must decide cases by objective rules, known to all beforehand.  Judges do not make law, they declare existing law.  Statutes are formally superior sources of law.

· Law as Policy – Holmes first critic of formalism, views law as product of social struggle, recommends balancing of policy interests.  Law as elaboration and creation of social policy,

· New Deal comes along.
· Legal process theory – look at intent of legislature
· Moragne v. States Marine Lines, Inc. (S.Ct. 1970) 

· Longshoreman killed while working in Florida’s navigable waters.

· Court extracts principles regarding tort of unseaworthiness from total of statutes involved – reasoning by statutory analogy.

· Does a statute already occupy the field?  If not, statutes can inform what the common law should be.
· Statutory precedent as authority for overruling previous decision.

· Basic legislative process

· Introduction of Bills – into the hopper!

· President exercises substantial influence over agenda

· Referral to committee

· Most bills do not survive committee

· Why committees?

· Informational/expertise – allow members to specialize

· Distributive theory – committees as engines of rent-seeking

· Once bill is marked-up in committee, vote to send it to full chamber and committee staff drafts a report on the bill to circulate to other legislators.
· Scheduled for legislative consideration

· Floor consideration – Debate, Amendment, Voting

· Debate:  Rather than debate, MC’s increasingly submit comments to be included in Congressional Record
· Debate and CR used to pack legislative history with remarks favorable to certain interpretation.

· Amendments

· Perfecting amendment – strike, insert language.  Sometimes “saving amendments” to correct minor problems.
· Riders – only in Senate – tack on irrelevant matters.

· Killer amendments – strengthen bill but are designed to antagonize moderates.

· Amendments in the nature of a substitute – replace entire bill.

· Conference Committee – reconcile differences between chamber’s versions of bill.

· Presidential or Gubernatorial signature 

· Griggs v. Duke Power Company (4th Cir. 1970) – do employment tests have to be job-related under the EEOC?  Court concludes yes, based on legislative history.

· Theories of legislative process

· Pluralist Theory – citizens organize into groups because they have difference opinions and economic interests.  Interest group politics result in pluralism, spreading political power across many actors, including private individuals and groups.  Politics as process by which conflicting interest group desires are resolved, resulting in moderation, policies in public interest and general interest prevailing over special interest.

· Criticism of pluralist theory – not all interests adequately or equally represented because of disparities of access to political system.  Free-rider problem.  Small groups work for targeted benefits at expense of diffuse public.

· Public Choice Theory – politicians and voters as rational utility-maximizers operating in competitive electoral market.
· Demand:

· Costs shoved onto people not paying attention or future generations.

· Consensual, conflictual or logrolling demand pattern.  Coalitions.
· Supply:

· Public choice theorists believe EO’s vote to get re-elected, not in public interest.
· Congress tries to avoid responsibility as much as possible, maybe by delegating cost-imposition to a regulatory agency.

· Criticism of public choice theory – oversimplifies political process, short shrift to institutional richness, legislator’s good intentions, political parties and Presidential influence.

	Majoritarian politics

Distributed benefits/distributed costs
Demand: A general benefit-general taxation case that usually involves public goods.  Little group activity on either side.

Supply:  No strong pressure so legislators will favor no bill or symbolic action.
	Entrepreneurial politics

Distributed benefits/concentrated costs

A general benefit-specific taxation case in which the majority imposes its will on the minority.  Opposition is well-organized.

Supply:  best legislative solution is to delegate to an agency.

	Client politics

Concentrated benefits/distributed costs

Strong interest group support and weak if any opposition.  Free rider problem rears head.

Supply:  Costs can be allocated to uninformed public, so policy of distribution of subsidies and power.  Self-regulation as chosen policy.
	Interest group politics

Concentrated benefits/concentrated costs

Continuous organized conflict.  Prime ex. is NLRB and labor/mgt. conflicts.

Supply:  No bill or agency regulation since wrath incurred on all sides.


· Proceduralist Theories – Madison et co.  Government design can reduce influence of factions – checks and balances, bicameralism.
· Vetogates: Procedural doors that bills must pass through

· Committee death, filibuster, amendment, veto, etc.

· Procedural hurdles allow minorities to kill or maim legislation.

· Vetogates may tell statutory interpreters to whom they should pay attention when consulting legislative history.
· Legislative statements most important when they reflect assurances by enacting coalition – promises to or by gatekeepers.
· Committee reports, for example, reflect opinions of key gatekeepers.
· Liberal Theory – Statutes should be hard to enact.  Disfavors regulation.
· Republican Theory – procedures can be used to shape public deliberation to better serve public good.  Public typically impatient with ponderousness.
· Majority cycling – procedures to limit pure majority rule (such as allowing only one set of pairwise votes) since majority cannot choose rationally between three or more mutually exclusive alternatives.
· Institutional Theories

· Actors are aware of interdependence of system and take into account reactions of other players (game theory).  Anticipate judicial response as well.  Political players are goal-oriented.
· Player’s choice is determined not only by raw preference but also by actor’s place in the decisional process and understanding of preferences of those who follow.
· Criticism is that preferences of actors are simplified as stable and unchanging and that players have perfect information.  
· Theories of statutory interpretation

· Intentionalism and Purposivism
· Intentionalism -- Interpreter identifies and follows the original intent of statute’s drafters.
· Purposivism --  Interpreter chooses the interpretation that best carries out the statute’s purpose.
· Mischief Rule: Heydon’s Case (1584) – consider what the common law was prior to statute.  What was mischief for which common law did not provide and what remedy did Parliament resolve and appoint to cure mischief?  Determine true reason for the remedy.
· Golden Rule: Lord Blackburn (1877) – office of judges is not to legislate but to declare expressed intention of legislature.  Take whole statute and construe it all together, giving words their ordinary signification, unless this produces inconsistency, absurdity, or inconvenience.
· Literal Rule: Lord Atkinson (1913) – if language is plain, then leg must be taken to have meant what is plainly expressed, even if injudicious.
· Lord Bramwell (1884) – better to adhere to words and leave it to leg to fix then to adhere to one’s own notion of absurdity.
· Rector, Holy Trinity Church v. United States  (S.Ct. 1892) – Court looks at evil which statute intended to remedy, circumstances around enactment, committee reports to hold that it was not intended to keep rector out, only cheap unskilled labor.
· Rector is within letter of statute but not within spirit because result would be absurd.
· Doctrines of Intentionalist Interpretation
· Spurious vs. Genuine Interpretation – spurious interpretation is anachronistic, assumes that law-maker thought as we do now on questions of morals and policy.
· Specific Intent vs. Imaginative Reconstruction – if interpreter doesn’t have clear evidence, use second approach which involves interpreter putting herself in position of enacting leg, available evidence against background of assumptions about leg (what it’s preferences would be)
· Fishgold v. Sullivan Drydock (S.Ct. 1946) – P. returned from WWII and was laid off within a year because he lacked seniority due to his military service.
·   Statute says employer must restore soldier to such position of a position of like seniority, status and pay unless employer’s circumstances have so changed as to make it impossible or unreasonable to do so.  Shall not be discharged within one year of restoration.
· J. Hand finds layoff legal based on definition of “layoff” (temporary) versus “discharge” (permanent).  Also considers situation at time Act was passed – still at peace.  Unlikely that Congress would give industrial priority to unmarried men under thirty.  “We are to reconstruct, as best we may, what was the purpose of Congress when it used the words in which §8(b) and §8(c) were cast.
· Critiques of Intentionalism
· Legs exist to pass statutes, not to impose will on people.  Legal standards must be external to decision-maker.
· Intent is incoherent and undiscoverable because of collective nature of leg.
· More imagination than reconstruction, abuse of discretion.
· Dynamic Interpretation 
· Eskridge – interpretation may change over time if social, legal, constitutional context changes to affect important assumptions made in original directive.
· Changes in social context – interpretive creation of exceptions to statute’s broad mandate based on interpreter’s judgment about statute’s goals and extent to which other goals should be sacrificed.
· New legal rules and policies – reconciliation of conflicting statutory mandates.  One statute often given narrower interpretation to accommodate policy of later.
· New meta-policies – modifying original policy to take account of supervening policies or construing statutes narrowly to avoid constitutional problems based on leg’s meta-intent not to pass statutes of questionable constitutionality.
· In the Matter of Jacob (NY, 1995) – Court interprets NY adoption statute to allow homosexual/unmarried adoptions.
· Purpose of statute is securing best home for child, policy advanced because of SS/life insurance benefits, right to sue, etc.  Adoption statute today conflicts with amendments and other revisions.  History shows successive expansion.  When language susceptible to two interpretations, will adopt one which avoids injustice or hardship.
· Li v. Yellow Cab of CA (CA, 1975) – Should court modify code to mean comparative rather than contributory negligence?  
· CC designed to be flexible.  Statute only speaks to actual cause and cause in fact rather than proximate causation and duty of care.  
· Note: interpreting CC different than statutes.  Codes will set forth own rules on interpretation.  Li points to concept that provisions should be treated like common law precedents, to be expanded or modified as times change.
· New Textualism

· Interpreter follows the “plain meaning” of the statute’s text.  Some say courts have no authority to even apply statute unless language clearly targets the problem.  Scalia – leg intent too incoherent for courts to determine.  Textualists use text, related statutes, dictionary, common law, judicial background, context, canons on interpretation, NO leg history. 
· U.S. v. Locke (US 1985) – definition of “prior to” December 31.  Plaintiffs out of luck for filing too late.  Deadlines inherently arbitrary, court can’t rewrite statute when meaning is clear.  Dissent – Act contained drafting errors, which should give Court pause.  Also, implementing regs use “on or before” and BLM itself once made similar mistake.
· Green v. Bock Laundry (US 1989) – arm torn off, D used P’s criminal convictions to impeach liability.  Federal Rule of Evidence at issue.
· Rule was not intended to protect civil litigants from prejudice, so rule applies only to criminal defendants.  Court won’t presume that Congress intended to upset common law unless statute explicitly states such intent.
· Scalia – rule is absurd as written but unintended, so an unintended absurdity justifies departure from plain meaning.
· U.S. v. Marhsall (7th Cir. 1990) – Should weight of LSD paper count towards weight of drug.  Yes.
· Statute speaks of mixture or substance containing detectable amount of drug.  LSD can’t be separated from paper.
· Court rejects arguments that statute should be narrowly construed to avoid Constitutional problems (wording of statute not ambiguous) and that some members of sitting Congress disapprove of weighing carriers in pending legislation (ongoing debates do not represent views of Congress).
· One dissent argues that language is ambiguous and would value subsequent leg. history, including Senate-passed Act pending in House.
· Posner’s dissent – intent of Congress met by punishing on doses sold.  Flexible interpretation to avoid violation of equal protection.
· Easterbrook’s opinion as example of new textualism:
· Focuses on text of statute, not just plain meaning of provision at issue but also how provision fits into whole statute.
· rejection of legislative history
· relatively dogmatic vision of what words mean.
· Doesn’t fact that justices disagreed about plain meaning of word mixture suggest that there is no plain meaning?
Table of Interpretive Strategies for Different Kinds of Law
	Distributed Benefit/Distributed Cost
Danger: These are usually in the public interest, but legislature will fail to update them as society and underlying problem change.
Response:  Courts can expand the law to new situations and develop it in common law fashion, subject to limits imposed by statutory text.

	Distributed Benefit/Concentrated Cost

Danger: Regulated groups will tend to evade their statutory duties and press to “capture” agency created to administer the law.

Response: Courts can monitor agency enforcement and private compliance, and open up procedures to assure excluded groups are heard.  Courts can press agency to be faithful to the stated public-regarding goal of the law.

	Concentrated Benefit/Distributed Cost
Danger: Rent-seeking by special interest groups at the expense of the general public.

Response:  Courts ought to construe the law narrowly to minimize the unwarranted benefits.  Hold the statute to its public-regarding justifications.
	Concentrated Benefit/Concentrated Cost
Danger:  The statutory deal may grow unexpectedly lopsided over time.

Response:  Do not attempt much judicial updating, unless affected groups are not able to get legislature’s attention.


· Brogan and the Exculpatory No (S. Ct. 1998) 
· Pragmatic Theory: critical of foundationalist theories (textualism, intent, purpose) for not yielding objective and determinate answers and for excluding important values.
· Text means nothing without interpretation and interpreter will interact with text and historical events.
· Interpreters driven by multiple values, making decisions polycentric, not linear.
· Each interpretive “thread” – text, purpose, leg history, current policy – taken together and result depends on strongest overall combination of threads for the specific problem at hand.
· Funnel of Abstraction:  
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            Most Concrete Inquiry 
 Statutory Text
· Statutory Interpretation Doctrine
· Textual Canons:
· Plain meaning rule:  follow the plain meaning of the statutory text, except when the text suggests an absurd result or a scrivener’s error.

· Golden Rule – adhere to ordinary meaning unless leads to absurdity.

· Expressio unius:  expression of one thing suggests the exclusion of others.

· Noscitur a sociis:  interpret a general term to be similar to more specific terms in a series.

· Ejusdem generic:  interpret a general term to reflect the class of objects reflected in more specific terms accompanying it.

· Follow ordinary usage of terms, unless Congress gives them a specified or technical meaning.

· Follow dictionary definitions of terms, unless Congress has provided a specific definition.  Consider dictionaries of the era in which the statute was enacted.  Do no consider “idiosyncratic” dictionary definitions.

· “May” is usually precatory while “shall” is usually mandatory.

· “Or” may mean and/or.  Not (A and B) means Not A or Not B.  Not (A or B) means Not A AND Not B.
· Punctuation rule:  Congress is presumed to follow accepted punctuation standards, so that placement of commas and other punctuation are assumed to be meaningful.

· Rule of last antecedent is that referential or qualifying words refer only to last word.

· Do not have to apply “rule of the last antecedent” if not practical.  
· Each statutory provision should be read by reference to the whole act.  Holistic approach.

· Avoid interpreting a provision in a way that would render other provisions of the Act superfluous or unnecessary.
· Avoid interpreting a provision in a way inconsistent with the policy of another provision.

· Avoid interpreting a provision in a way that is inconsistent with a necessary assumption of another provision.

· Avoid interpreting a provision in a way that is inconsistent with the structure of the statute.

· Avoid broad readings of statutory provisions if Congress has specifically provided for the broader policy in more specific language elsewhere.

· Interpret the same or similar terms in a statute in the same way.

· Specific provisions targeting a particular issue apply instead of provisions more generally covering the issue.

· Provisos and statutory exceptions should be read narrowly.

· Do not create exceptions in addition to those specified by Congress.

· Dog didn’t bark – if Congress intended to change settled law, they would indicate so clearly.

· Nix v. Hedden (U.S. 1893) – Is a tomato a vegetable or a fruit?

· Substantive Canons – presumptions drawn from the common law, other statutes, or Constitution.  Generally directives to interpret different types of statutes liberally or strictly.
· Strict construction of statutes in derogation of sovereignty

· Strict construction of public grants – since they’re presents.

· Strict construction of (some) revenue provisions – tax laws construed in favor of taxpayer.  

· Rebuttable presumptions:

· Congress didn’t intend to violate international law.

· Congress didn’t intend statute to apply retroactively.

· Three ways to use canons:

· Tiebreaker (Rule of lenity)

· Presumptions – can be overcome by persuasive contrary interpretation.

· Clear statement rules – compels particular outcome unless there is clear statement to contrary. (Catholic Bishop)

· Super-strong clear statement – must be seen in statute, as in Gregory, and can’t be overcome w/o statutory language.

· Rule of Lenity – law whose purpose is to punish must be construed strictly.  If punitive statute does not clearly outlaw private conduct, the private actor cannot be penalized.

· Main justification is fair notice.
· Under this justification, rule of lenity applies to malum prohibitum offenses, but not necessarily malum in se offenses.
· Another is mens rea (recall Ratzlaf structuring case).
· Third is separation of powers.  Congress can’t make judges come up with common law crimes.
· Muscarello v. US (S.Ct. 1998) – what does it mean to “carry” a firearm.
· Narrow construction to avoid Constitutional questions.
· NLRB v. Catholic Bishop – what does it mean to be a religious school?
· Severability – If statute contains severability clause, court can delete offending part.  Otherwise, unless it is evident that leg would not have enacted whole statute without offending parts, offending parts may be dropped.

· Gregory v. Ashcroft (S.Ct. 1991) – mandatory retirement for state judges at 70 in MO.  Relevant statute clearly excludes certain classes of employees but not judges, which are held not to be appointees.  Would have been more explicit.
· Extrinsic Sources – presumptive rules that tell interpreter what other material might be consulted to determine meaning.  Plain meaning and deference to agency have made a come-back.
· Common law – new textualists believe common law and other statutes are admissible extrinsic evidence, but leg background or history is not.
· Traditional rule:  Statutes in derogation of common law should be narrowly construed; any deviation from common law needs special justification.

· Modern rule:  read statutes invading common law w/presumption favoring retention of long-established and familiar principles, except when statutory purpose to contrary is evident.  No rule of construction precludes giving natural meaning to legislation obviously of remedial, beneficial, and amendatory character.

· Common law also acts as gap-filler for more generally phrased statutes.

· Legislative history – broadly, entire circumstances of statute’s creation and evolution.  Narrowly, internal leg pre-history of statute, institutional progress of bill and deliberation accompanying progress.

· Leo Sheep Co. v. US (S. Ct. 1979) – Does govt. have implied easement to build road across land granted to Union Pacific RR in 1862 statute? No.

· Blanchard v. Bergeron (S. Ct. 1989) – must attorney’s fees be limited to amount provided for in contingent fee agreement?  Judge can award whatever is reasonable regardless of agreement.

· In re Sinclair (7th Cir. 1989) – Farmers file for Ch. 11 before creation of Ch. 12 for farmers.  Ask to convert.  Statute says conversion not possible.  Conflict between statute and leg. history.  Statute must trump.

· Montana Wilderness Assoc. v. US Forest Service (9th Cir. 1981) – Does §1323 of AK Act apply nationally or only to Alaska?  Leg. history that supports nationwide application insufficient to overcome language of statute.  Look at whole statute for meaning of ambiguous terms.  “Dog didn’t bark.”
· Montana Wilderness II -- Post-decision, another act sheds light on true intent of AK act.  Subsequent history shows that it was intended to apply nationwide.

· Legislative Action – the dog didn’t bark.
· Canon of continuity – structure of govt. creates Constitutional bias against discontinuity in legal rights without clear indication to the contrary.  Statutes should be construed to maintain established rules/practices.

· Acquiescence Rule – if Congress is clearly aware of authoritative agency or judicial interpretation of statute and doesn’t amen, Court sometimes presumes that Congress has acquiesced to the correctness of the interpretation.

· Reenactment Rule – if Congress reenacts statute w/o making material changes, Court will often presume that Congress intends to incorporate authoritative agency and judicial interpretations of that language into reenacted statute.
· Rejected/Neglected Proposal Rule:  if Congress in conference comm. or one chamber on floor considers and rejects specific statutory language, Court has often been reluctant to interpret statute along lines of rejected language.

· Bob Jones University v. US (S. Ct. 1983) – 

· Until 1970, IRS granted tax-exempt status to all schools.  In 1970, district court issued injunction prohibiting such status for discriminatory schools and IRS amended policy.

· Schools with discriminatory policies don’t count as charity within IRS code.  Legal acquiescence to change in policy – Congress aware of 1970 rule and did not modify despite amended 501 several times.
· Other statutes – the rule against implied repeals
· Later enacted statute controls or try to reconcile them.

· Continuity in rights and obligations is privileged.

· Morton v. Mancari – EEOC does not override Indian hiring preferences at BIA under Indian Reorganization Act.

· IRA specific while EEOC of general application.

· Congress passed two new preference laws for Indians in months after EEOC passage.

· Cardinal rule – repeals by implication not favored.
· Administrative Process
· Administrative agencies and legislative power
· Non-delegation doctrine – Legislature cannot delegate its inherent lawmaking powers to agencies without providing specific standards the bureaucracy shall apply in administering the delegation. (“intelligible principle”)

· Federal Level—when administrative state became more acceptable, doctrine fell into disuse.  No fed. statute invalidated since 1930’s, but individual justices invoke it.
· Yakus v. U.S.  – 1944 U.S. – New Deal Court upheld broad delegation of price control authority to Office of Price Administration.  Only “intelligible principle” was that prices be “fair and equitable.”

· State Level – doctrine alive and well in Illinois and other states.  

· Thygesen v. Callahan (Ill. 1979) – legislative delegation valid only if it sufficiently identifies:

· persons and activities potentially subject to regulation

· harm sought to be prevented

· the general means intended to be available to administrator to prevent identified harm.

· Some argue for revival at federal level, to keep Congress from passing el buck.  Others argue delegation makes for better policymaking.    (once delegated, administrators cannot make tradeoffs on issues outside their jurisdiction and easier for public to hold Congress accountable for delegation than for detailed, specific legislation).  pp. 1126-8.  Non-delegation doctrine now a sort of cannon of interpretation to narrow statutory authority.

· Justification is not just accountability, but certain kind of accountability.  Congress is supposed to be deliberative body reflecting diverse opinion.  Liberty principle – constrain people’s behavior if diverse members of Congress have agreed on it.

· Non-delegation doctrine in Federal law—
· J.W. Hampton Jr. & Co. v. U.S. (U.S. 1928) – “if Congress shall lay down by legislative act an intelligible principle to which the person or body authorized to take action is directed to conform, such legislative action is not a forbidden delegation of legislative power.”
· Panama Refining Co. v. Ryan (U.S. 1935) – challenge to FDR’s National Industrial Recovery Act’s Petroleum Code.

· Held section unconstitutional because it did not provide standard governing when the President could exercise authorized power.

· Cardozo dissented, finding many such standards in other sections and finding standards derivable from the context and background of the statute.

· ALA Schechter Poultry Corp. v. U.S. (U.S. 1935) – D convicted of violating section of Live Poultry Code stating that wholesaler could not allow buyer to select a particular chicken.

· Live Poultry Code a code of fair competition promulgated under NIRA.  D argues that “fair competition” standard is unconstitutional.

· Administration through an industry advisory board composed of trade associations and members of the industry.  §3 allows whatever may tend to effectuate fair competition.
· Such a delegation of legislative power, to industry groups under vague generalities, is unconstitutional.  So question turns on authority which §3 of NIRA vests in President to approve.

· Court finds that §3 provides no standards for any trade, industry or activity, no rules of conduct.  Simply authorizues the make of codes to proscribe these.  Unconstitutional.

· Cardozo concurring – Attempted delegation not confined to any one act or class or group of acts identified by reference to standard.  

· Would be acceptable if codes sought to eliminate unfair competition ascertained upon inquiry to prevail in a certain industry.

· Here, positive regulation makes the scope “as wide as the field of industrial regulation.”  “Delegation running riot.”  “Not canalized within banks that keep it from overflowing.”

· Amalgamated Meat Cutters v. Connally (D.D.C. 1971) – Meat Cutters Union challenged Economic Stabilization Act on grounds of excessive delegation.

· Intelligible principle standard invoked.

· Burden to show there is no principle shown only if there is an absence of standard for the guidance of the Administrator’s action so that it would be impossible in a proper proceeding to ascertain whether the will of Congress has been obeyed.
· Court stresses that search for standard derives content from purpose of Act, factual background, and statutory context.
· Court noted purpose of ESA and limited duration.
· Union stresses lack of “fair and equitable” standard and that Act gives President arbitrary discretion to exempt certain groups.  
· Court disagrees that Act gives president authority to be unfair and inequitable (if so, might in fact be uncon.).  
· Invoke doctrine that statutes are to be narrowly construed to avoid constitutional questions. (Schechter doesn’t do this)
· “This is not a case where Congress indicated an intention to leave the matter wholly to the discretion of the President without any possibility of judicial review.”  
· Look at context and find equity standard to be inherent in any stabilization program.  Subsidiary administrative policy solves part of delegation problem.
· Distinguishes Schechter on grounds that delegation here is not to private individuals in industry to be regulated.  Present delegation, of limited duration and in context of experiences of similar legislation, not running riot.
· Union v. American Petroleum (US 1980) – Benzene Case --  OSHA, regarding toxic materials, gives Secretary authority to set standard which most adequate assures, to extent feasible, on basis of best available evidence, that no employee will suffer material impairment of health or functional capacity, etc.  When toxic material is a carcinogen, Secretary has taken position that no safe exposure level can be determined and he is required to set exposure limit at lowest technologically feasible level that will not impair viability of industries regulated.  For benzene, Sec set level at 1 ppm from 10 ppm w/o asking for comments on whether 10 ppm causes cancer, only on whether 1 ppm is minimum feasible exposure level, assuming no safe level exists.  Is this within his powers?
· Court holds that burden is on agency to show that exposure at 10 ppm presents a significant risk.
· Agency thinks it is complying with §6(b)(5) (if no safe level, than lowest feasible) of the act but makes no reference to §3(8) stipulating that standard must be reasonably necessary or appropriate.
· Industry argues that §3(8) requires that Agency conduct a cost/benefit analysis of standard.  Court finds, examining legislative history, language and structure of Act,  that §3(8) controls and is a threshold test of “significance” to apply §6(b)(5).
· “In absence of clear mandate in the Act, it is unreasonable to assume Congress intended to give the Secretary the unprecedented power over American industry that would result from Govt’s view.  Govt’s construction would make statute unconstitutional under Schechter and Panama.
· Powell in concurring opinion – statute requires cost/benefit analysis.
· Rehnquist in concurring opinion – Invokes non-delegation doctrine. Difficulty of weighing value of one life against costs.  Difficulty makes clear that the body who should be doing this is neither the Court nor the Secretary of Labor – it’s Congress!  Duty-shirkers.  §6(b)(5) fails to tell Sec. where to draw line about what is safe and what isn’t – is it justifiable in light of the rest of the statute?  Leg. history no help.  Purpose of non-del doctrine are three-fold:
· Make Congress make tough choices.
· Give agencies an intelligible principle.

· Ensure that exercise of authority can be tested against ascertainable standards.
This case fails all three.  Whether law of diminishing returns has a place in toxic substances is a question of legislative policy, should not be passed on to Sec.  Would invalidate first sentence of §6(b)(5) and, absent Cong. action, make Sec. choose between a safe standard and no standard at all.

· Marshall with Brennan, White, Blackmun in dissenting opinion – Congress has been sufficiently definite.  “Feasible” has a plain meaning and statutory context shows it means economically and technologically feasible.  More guidance here than under many other statutes.  “Threshold” test nowhere in the act.  Court exceeding its authority.
· Notes – is Congressional directive saying: “Eliminate all risks, to extent possible” really that unclear?  Is Stevens confusing administrative discretion with administrative power?  Agencies with more discretion also tend to be better regarded (SEC).
· American Trucking Associations, Inc. v. EPA  (D.C.C. 1999) – Clean Air Act requires EPA to promulgate and revise national air quality standards for each pollutant that meets certain statutory criteria.  Each pollutant is given a primary and secondary standard.  EPA issued final rules in 1997 for particulate matter (PM) and ozone.  Court finds construction of CAA that EPA relied on is unconstitutional delegation of legislative power.
· EPA articulated no intelligible principle to channel application of the factors, though reasonable, it chose to determine degree of public health concern.  None apparent from statute.  Like saying pick big people, and EPA says ok, it will be based on height and weight but doesn’t say what cutoffs are.
· EPA lacks criterion for drawing lines, saying intelligibly how much is too much.  Factors are severity of effect, certainty of effect, size of population effected.
· Court says that response to uncon. del. is not to strike down statute but to let agency extract a determinate standard on its own.  (this is clearly circular logic and will be overruled).  Court wants EPA (NOT CONGRESS) to articulate the intelligible principle.  Silly fools.
· Whitman v. American Trucking Associations, Inc. (U.S. 2001) – same case on appeal.
· CONGRESS has to articulate the intelligible principle.  Duh.
· Agency adopting discretion in limiting construction of the statute would itself be an exercise of forbidden leg. auth.
· Scope of discretion of relevant section within outer limit of nondel. precedents.
· S. Ct. found “intell. princ.” lacking in only two instances – where there was literally no guidance and where the authority given was to regulate the entire economy on vague standard.
· Statutes don’t have to provide determinate criterion of how much is too much.  “To protect public health” sufficiently defined, no CBA.  Remand for reinterpretation that would avoid supposed delegation of leg. power.
· Thomas in concurring opinion – thinks there are cases where there is an intelligible principle BUT significance of delegated decision simply too great to be called anything other than legislative.  Would be willing to revisit Court’s delegation jurisprudence.  
· Stevens and Souter concurrence – two choices, can acknowledge that power delegated is legislative but that it’s constitutional because limited or pretend that power is not actually legislative.  Nothing objectionable about delegation of legislative power as long as there is the intell. princ.
· What’s left of the non-delegation doctrine?  American Trucking repudiates idea in Meat Cutters that you can save an otherwise constitutional delegation through a narrowing construction.  
· Executive power and administrative agencies

· Executive control over agency officials

· Myers v. US (US 1926) – Chief Justice is former President Taft, haha.  President appoints postmaster.  Statute says must be removed with advice and consent of Pres.  Pres. removes without consent.  Govt. claims this is lawful because its uncon. to limit Pres’s power to remove exec branch official by requiring Senate consent.
· Power to remove subordinate is inherent in executive power.  Congress can create civil service, remove only for cause.
· When President loses faith in ability and judgment of staff he must have power to remove them without delay.
· Emphasize importance of unitariness of executive – expedience, accountability.
· Humphrey’s Executor v. US (US 1935) – FTC Commish refuses to resign, President tries to remove him. 
· Myers limited to exclusively executive offices.

· Quasi-judicial, quasi-legislative offices like FTC – Congress has right to limit President’s powers of removal.
· Importance of independent decision making of these agencies.
· Everything else held to be dicta.
· Weiner v. US (US 1958) – President can’t remove member of War Claims Commission.
· If Act shielded WCC from Presidential influence in the individual case (by making them judicial in character) it must also be assumed no sword of Damocles (removal) meant to hang over commissioner’s head.
· Morrison v. Olson (US 1988) – Constitutionality of the independent counsel; AG can remove only for good cause. 
· Rehnquist (for Court) – 
· Held in Bowsher that "Congress cannot reserve for itself the power of removal of an officer charged with the execution of the laws except by impeachment."  The IC Act instead puts the removal power squarely in the hands of the Executive Branch
· Constitutionality of  a "good cause"-type restriction on the President's power to remove an official cannot be made to turn on whether or not that official is classified as "purely executive."
· The real question is whether the removal restrictions are of such a nature that they impede the President's ability to perform his constitutional duty, and the functions of the officials in question must be analyzed in that light.  We simply do not see how the President's need to control the exercise of that discretion is so central to the functioning of the Executive Branch as to require as a matter of constitutional law that the counsel be terminable at will by the President
· Separation of powers issue – Congress not trying to increase its powers at expense of others, reserved no rights for itself.
· Scalia (dissenting) – 
· predicts just about all the abuses that happen in 1998.  “The context of this statute is acrid with the smell of threatened impeachment.”
· Says this is about power and Congress is taking way too much.  Running roughshod over sep. of powers.
· Discretion of AG extremely limited in language of statute. ("there are no reasonable grounds to believe that further investigation or prosecution is warranted.")
·  “"Most importan[t]" among these controls, the Court asserts, is the Attorney General's "power to remove the counsel for 'good cause.' " Ante, at 2621. This is somewhat like referring to shackles as an effective means of locomotion.”
· “It is not for us to determine, and we have never presumed to determine, how much of the purely executive powers of government must be within the full control of the President. The Constitution prescribes that they all are. . . .”
· Extols virtues of unitary executive, etc.
· Independent and Executive Agencies
· Independent agencies traditionally CAB, FCC, FMC, FRB, FTC, ICC, NLRB, NRC, FERC and SEC.  Independent because Congress limited the president’s authority of removal.  
· Legal view:  Can president dictate policy to indep. agency?  Limited, most people think, but no judicial decision on point.  Pres. also often prevented from dictating policy within exec. branch.  Policy cannot run counter to statute under which unit operates.
· Practical view:  Regardless of statute, Pres. often gets to choose agency heads (vacancies, resignations, etc.).  Often picks chairs (say of FCC).  For political reasons, Pres. can’t remove some (FBI, Passport Office).  Can gain influence through DOJ which often intervenes in agency proceedings/represents them in court.  He also controls budget requests and some personnel, legislation/reorganization.  That public regards these agencies as independent has a political effect on what Pres. can do.
· White House centralized review of proposed agency actions –
· 80s – Reagan and Bush expanded system of review of proposed agency actions, continued by Clinton.
· Now takes place in OMB, Office of Info and Reg. Activities.
· Pres. official memoranda and exec. orders push branch in one direction or another.
· Clinton ran with this.  
· Exec. Orders/Cost-benefit analysis and comparative risk assessment
· OIRA -- Reagan/Clinton Executive Orders.  Ugh.  
· Reagan
· Requires cost/benefit analysis.
· Public comment period not less than 60 days.
· Significant proposals sent to OIRA.  Then reviewed, can be sent back for further consideration, fewer disclosure requirements under Reagan.
· Clinton
· Excludes interpretive rules and statements of policy
· Not major rules but “significant regulatory action>”
· Only administrator of OIRA can receive oral communications from persons outside exec. branch.  No meeting with outside persons without a rep. from the agency.
· Emphasizes consideration of qualitative costs as well.
· Unfunded Mandate Reform Act and Paperwork Reduction Act
Reg. Agency decides to initiate prerulemaking action (  Formulate regulatory program for significant reg. actions ( OMB approval ( Prepare proposed rule and Regulatory Impact Analysis, send to OMB 60 days prior to Notice of Proposed Rulemaking (NPRM) in Federal Register ( OMB determines consistency with administration policies and objectives ( Agency revises or withdraws if inconsistent; if consistent, publish NPRM in Federal Register ( 30-90 days of public notice and comment (  Prepare final rule and RIA; send to OMB 30 days prior to publication in Federal Register ( OMB determines consistency with administration policies and objectives ( Agency revises or withdraws if inconsistent; if consistent, publish final rule in Federal Register ( final rule goes to effect in 30 days.
· Critics of OIRA – 
· Analysis weighed to heavily in favor of minimizing costs.  Benefits of regulations hard to measure.
· OIRA lacks relevant expertise.  Policy analysts not experts in the field.
· OIRA lacks sufficient staff.  EPA with staff of 10000 sends rule for review to four OIRA case officers.
· OIRA lacks necessary political clout.  What can OIRA do if an agency decides to ignore it?
· OIRA unnecessarily delays promulgation of new regulations.
· OIRA officials confer off the record with agency officials and with members of self-interested private groups.
· GWB – head of OIRA issues “prompt letters” to suggest actions and “return letters” where proposed regulations seem to fail a cost-benefit test (Clinton’s EO still in effect)
· Courts and OIRA – said little.  Hard to develop a record.  A district court held OIRA can’t delay promulgation of EPA regulations beyond a statutory deadline.  S. Ct. held that Paperwork Reduction Act does not apply to disclosure rules.  EOs state “to extent permitted by law,” do not purport to change statutory mandate.
· Can Pres. require cost-benefit analysis?  Not imposed where statute says otherwise.  When statute is ambiguous?  Recall Benzene and ilk.
· Cost-Benefit Analysis
· People like it for variety of reasons (clear, systemic way to evaluate, overcomes people’s cognitive errors in thinking about risks, places effects of regulations “on screen”) but criticisms include incomplete specification (what is life worth?) and that it might depend on a conception of a value that is controversial or wrong (e.g. health values assessed in terms of private willingness to pay)
· Calculating and monetizing multiple effects – say, a proposal to ban saccharin.  How many people will turn to even riskier projects?  Carcinogen substance used to make kid’s PJs flame retardant, for example.  How do you measure better eating habits?
· Commensurability – How to make benefits commensurable when they are distributed across different goups of people.
· Distribution – Net increase in benefits may have costs/risks falling hard on one group or on future generations.
· Willingness to pay and willingness to accept – studies find difference between what people are willing to pay to obtain a certain benefit and what they are willing to accept to give up a certain benefit.  Willing to pay far less to get something than they must be paid to give it up.
· Weighing and weighting – weighing risks to human life against economic or nonhealth benefits.
· Qualitative differences in risk – people really bad at reacting to changes in a very small risk.  Not rational.  People less concerned with risks voluntarily assumed than those forced on them, those with delayed effects, those that are common rather than “dread” hazards, etc.
· Discount rate – how to weigh future costs and benefits.
· Figuring out the bottom line – does CBA lead to the conclusion that all substances that pose risks should be banned?  Alternate view, embodied in OSHA, of regulating significant risks to extent feasible.
· Regulating risk
· OMB Reg. Program 1986-7:  Risk assessment and risk management as two parts of analysis.  RA – odds.  RM – tells you feasibility and cost of reducing, how to do so efficiently.  Risks we fear often less likely than risks we accept daily.






