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Publications by the full-
time faculty from January 1,  
2010 through December 31,  
2010. Works by multiple 
NYU School of Law faculty 
authors are shaded.

books
Chase, Oscar
Common Law, Civil  
Law and the Future of 
Categories. Markham, 
Ontario: LexisNexis, 2010 
(with Janet Walker). 

Davis, Kevin
Editor. Institutions and 
Economic Performance. 
Cheltenham: Edward 
Elgar Publishing, 2010.

Dorsen, Norman
Comparative Constitu-
tionalism: Cases and 
Materials. 2nd edition. 
St. Paul: Thomson/West, 
2010 (with Susanne Bear, 
Michel Rosenfeld, and  
Andras Sajo).

Dreyfuss, Rochelle 
First, Harry 
Zimmerman, Diane
Working within the 
Boundaries of Intellec-
tual Property: Innovation 
Policy for the Knowledge 
Society. New York: Oxford
University Press, 2010.

Estlund, Cynthia
Regoverning the  
Workplace: From Self-
Regulation to Co-Regu-
lation. New Haven: Yale 
University Press, 2010.

Estreicher, Samuel
Editor. Global Labor and 
Employment Law for 
the Practicing Lawyer: 
Proceedings of the New 
York University 61st An-
nual Conference on Labor. 
Austin, TX: Wolters Klu-
wer Law & Business, 2010 
(with Andrew Morriss).

Editor. Workplace Privacy: 
Proceedings of the New 
York University 58th An-
nual Conference on Labor. 
Austin, TX: Wolters Kluwer 
Law & Business, 2010 (with 
Jonathan Remy Nash).

Ferejohn, John
 A Republic of Statutes:  
The New American 
Constitution. New Haven: 
Yale University Press, 2010 
(with William Eskridge).

War and State Building in 
Medieval Japan. Palo Alto: 
Stanford University Press, 
2010 (with Frances McCall 
Rosenbluth).

Fox, Eleanor
Fox and Crane’s  
Global Issues in Antitrust 
and Competition Law.  
St. Paul: West, 2010  
(with Daniel Crane).

Garland, David
Editor. America’s Death 
Penalty: Between Past and 
Present. New York: New 
York University Press, 2010 
(with Randall McGowen 
and Michael Meranze).

Peculiar Institution: 
America’s Death Penalty 
in an Age of Abolition. 
Cambridge, MA: Belknap 
Press, 2010.

Gillette, Clayton
Local Government Law: 
Cases and Materials.  
 4th edition. New York: 
Foundation Press, 2010 
(with Lynn Baker).

Hershkoff, Helen 
Miller, Arthur 
Sexton, John
Civil Procedure: Cases 
and Materials—Compact 
10th Edition for Shorter 
Courses. St. Paul: West, 
2010 (with Jack
Friedenthal).

Issacharoff, Samuel
Principles of the Law 
of Aggregate Litigation. 
St. Paul: American Law 
Institute, 2010.

Kingsbury, Benedict
Roman Foundations  
of the Law of Nations:  
 Alberico Gentili and the 
Justice of Empire. Oxford: 
Oxford University Press, 
2010 (with Benjamin 
Straumann).

Kornhauser, Lewis
L’Analyse économique 
du droit. Paris: Michel 
Houdiard Editeur, 2010.

Malman, Laurie
The Individual Tax Base: 
Cases, Problems and  
Policies in Federal Taxa-
tion. 2nd edition. St. Paul: 
Thomson Reuters/ 
West, 2010.

Miller, Geoffrey
Economics of Ancient Law. 
Cheltenham: Edward 
Elgar Publishing, 2010.

The Origins of the Neces-
sary and Proper Clause. 
New York: Cambridge 
University Press, 2010 
(with Gary Lawson,  
Robert Natelson, and  
Guy Seidman). 

Nagel, Thomas
Secular Philosophy  
and the Religious  
Temperament: Essays 
2002–2008. New York: 
Oxford University  
Press, 2010.

Richards, David
Fundamentalism in Amer-
ican Religion and Law. 
New York: Cambridge 
University Press, 2010.

Shaviro, Daniel
Getting It. New York: 
iUniverse, 2010.

Stewart, Richard
Wyman, Katrina
Breaking the Logjam: 
Environmental Protec-
tion that Will Work. New 
Haven: Yale University 
Press, 2010 (with 
David Schoenbrod). 

Good Reads
For me, however, this is not an argument 

for abandoning the move toward liberty al-
together, but an argument that this move 
will not be a panacea. As noted, even lib-
erty cases such as Roe or Casey underscored 
the equality concerns that were present in 
these decisions. I believe that if we keep 
those equality concerns steadily visible, 
we can also address the concerns about 
sex-based subordination described above.

A final objection to the move toward 
liberty is that it is a false rescue because it 
substitutes one slippery slope for another. 
Pluralism anxiety directs our attention to 
the group-based slippery slope. A move-
ment from equality to liberty seems to 
solve this problem, as it focuses on rights 
that belong to all. However, an approach 
that foregrounds liberty raises a different 
question. It replaces the question of which 
groups should be protected with the ques-
tion of which rights should be protected.

Some slopes, though, are more slip-
pery than others. Here I intuit that the 
slope of rights is less slippery than the 
slope of groups. I say this because I have 
seen lists of rights that could be deemed 
fairly comprehensive. Martha Nussbaum, 
for instance, has created a list of 10 hu-
man “capabilities”—the kinds of activi-
ties in which individuals need to engage to 
have a chance at human flourishing. These 
rights seem relatively complete to me, as 
do the rights embodied in the Universal 
Declaration of Human Rights. I have never, 
however, seen a list of groups that felt even 
remotely exhaustive. 

	  	
conclusion
This article has made a strong positive 
claim and a weak normative one. The 
strong positive claim is that pluralism anxi-
ety has driven the United States Supreme 
Court to shift from a group-based equality 
jurisprudence toward a universal human 
rights jurisprudence. The weak normative 
claim is that this shift is not just largely 
inevitable, but also probably desirable. 
Having the judiciary lead with claims that 
sound in universal human rights rather 
than group-based civil rights contributes to 
that unified sense of “we, the people” even 
as it extends those rights to groups that 
have historically been denied them. This is 
the new equal protection.

kenji yoshino, Chief Justice Earl Warren 
Professor of Constitutional Law, specializes 
in constitutional law, antidiscrimination law, 
and law and literature. This excerpt is adapted 
from an article of the same title published in 
the January 2011 Harvard Law Review. 
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Waldron, Jeremy
Torture, Terror, and  
Trade-Offs: Philosophy  
for the White House.  
New York: Oxford  
University Press, 2010. 

chapters and 
supplements
Alvarez, José

“The Evolving BIT,” in 
Investment Treaty Arbitra-
tion and International 
Law. Ian Laird and Todd 
Weiler, editors. Hunting-
ton, NY: Juris Net, 2010.

“The Once and Future 
Foreign Investment 
Regime,” in Looking to 
the Future: Essays on In-
ternational Law in Honor 
of W. Michael Reisman. 
Mahnoush Arsanjani, 
Jacob Katz Cogan, Robert 
Sloane, and Sieffried 
Wiessner, editors. Boston: 
Martinus Nijhoff Publish-
ers, 2010.

“The Rise of Emerging 
Market Multinationals: 
Legal Challenges Ahead,” 
in Foreign Direct Invest-
ments from Emerging 
Markets: The Challenges 
Ahead. Karl Sauvant, 
Wolfgang Mascheck, and 
Geraldine McAllister, edi-
tors. New York: Palgrave 
Macmillan, 2010.

Alston, Philip
“Killings by Law Enforce-

ment Officials: The Inter-
national Human Rights 
Legal Framework,” in In-
ternational Law, Conflict 
and Development: The 
Emergence of a Holistic 
Approach in International 
Affairs. Walter Kälin and 
Joseph Voyame, editors. 
Boston: Martinus Nijhoff 
Publishers, 2010 (with 
William Abresch).

Report of the Special Rap-
porteur on Extrajudicial, 
Summary or Arbitrary 
Executions Addendum: 
Study on Targeted Killings. 
New York: United  
Nations, 2010.

Davis, Kevin
“Does the Globalization 

of Anti-Corruption Law 
Help Developing Coun-
tries?” in International 
Economic Law, Global-
ization and Developing 
Countries. Julio Faundez 
and Celine Tan, editors. 
Cheltenham: Edward 
Elgar Publishing, 2010.

“Institutions and Eco-
nomic Performance: An 
Introduction to the Litera-
ture,” in Institutions and 
Economic Performance. 
Kevin Davis, editor. Chel-
tenham: Edward Elgar 
Publishing, 2010.

Dreyfuss, Rochelle
“Enhancing Global Inno-

vation Policy: The Role of 
WIPO and Its Convention,” 
in Interpreting the TRIPS  
 Agreement. Carlos Cor-
rea, editor. Cheltenham: 
Edward Elgar Publish-
ing, 2010 (with Graeme 
Dinwoodie).

“Patents and Human 
Rights: Where is the Para-
dox?” in Intellectual Prop-
erty and Human Rights: A 
Paradox. F. W. Grosheide, 
editor. Northampton,  
MA: Edward Elgar  
Publishing, 2010.

“TRIPS and Essential 
Medicines: Must One  
Size Fit All? Making the 
WTO Responsive to the 
Global Health Crisis,”  
in Incentives for Global 
Public Health: Patent Law 
and Access to Essential 
Medicines. Thomas Pogge, 
Matthew Rimmer, and 
Kim Rubenstein, editors. 
New York: Cambridge 
University Press, 2010.

Epstein, Richard
“The Imperfect Art of 

Medical Malpractice 
Reform,” in Reforming  
 America’s Health Care 
System: The Flawed Vision 
of ObamaCare. Scott Atlas, 
editor. Palo Alto: Hoover 
Institution Press, 2010.

Estreicher, Samuel
Cases and Materials on 
Employment Discrimina-
tion and Employment Law, 
Fall 2010–2011 Case Supple-
ment. St. Paul: West, 2010 
(with Michael Harper).

Fox, Eleanor
 “Antitrust and Institutions:  
Design and Change,” in  
 A Comparative Analysis  
of Antitrust Law Regimes:  
Designing Better Insti-
tutions for Deciding     
 Antitrust Issues. Chicago: 
Loyola University Chi-
cago School of Law, 2010.

Cases and Materials on 
U.S. Antitrust in Global 
Context, 2010 Supplement. 
St. Paul: West Publishing, 
2010.

“The EC Microsoft  
Case and Duty to Deal: 
The Transatlantic 
Divide,” in Microsoft on 
Trial: Legal and Economic 
Analysis of a Transatlantic 
Case. Luca Rubini, editor. 
Northampton, MA:  
Edward Elgar, 2010. 

Gillers, Stephen
“Choosing and Working: 

Estate and Foundation 
Counsel to Secure an 
Artistic and Philanthropic 
Legacy,” in The Artist as 
Philanthropist, Volume 
II. Washington: Aspen 
Institute, 2010.

Regulation of Lawyers: 
Statutes and Standards. 
Austin, TX: Aspen Law 
& Business, 2010 (with 
Andrew Perlman and  
Roy Simon).

Prosecutors in the Boardroom:  

Using Criminal Law to Regulate  

Corporate Conduct

edited by anthony s. barkow and 
rachel e. barkow
New York University Press, 2011

Thus we have entered a new era in 
which prosecutors and firms have 
embraced … regulation by prosecutors. 
Prosecutors have increasingly reached 

agreements with companies that allow the companies 
to avoid indictments so long as they meet the prosecu-
tors’ regulatory terms. The agreements go by different
names. In the federal system, they consist of non-prosecution agreements and 
deferred prosecution agreements. In some states, they are known as settlement 
agreements. When the agreements require companies simply to obey the law or pay 
for prior bad acts, they are not particularly noteworthy because they are incidental  
to the traditional exercise of executive power. 

But in many of these agreements, prosecutors impose affirmative obligations  
on companies to change personnel, revamp their business practices, and adopt new 
models of corporate governance. These dictates are often sweeping and some prosecu-
tors have imposed them on industries, not just isolated companies. They resemble, in 
significant respects, the structural injunctions courts have imposed in areas like prison 
and school reform and the regulations promulgated by administrative agencies. … 

The practice of regulation by prosecutors thus raises a number of fundamental 
questions. Perhaps most fundamentally, there is the question of how the government 
should seek to deter corporate misconduct and the role of the criminal law in that 
endeavor. Relatedly, there is the question of prosecutorial competence and legitimacy 
to set regulatory terms. What is the comparative institutional competence of pros-
ecutors to regulate as compared with traditional regulatory agencies like the SEC? 
Are there differences in the relative competence of state versus federal prosecutors 
in pursuing this kind of regulation? What factors—accountability, expertise, indepen-
dence, ethical concerns, efficiency or lack thereof—make prosecutorial participation 
in the regulation desirable or undesirable? How could these factors be adjusted to im-
prove the quality of that participation? What safeguards can promote good practices 
in prosecutorial involvement in corporate governance, and what measures can
improve coordination and minimize collisions between prosecutors 
and regulatory agencies? How much power should corporate monitors 
have, and by what process should they be appointed? These questions 
motivate the authors who have contributed to this volume.
This book is a compilation of papers presented at the Center on the Administration of 
Criminal Law’s inaugural conference, “Regulation by Prosecutors.”
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Gillette, Clayton
Municipal Debt Finance 
Law: Theory and Practice. 
2010 Supplement. Boston: 
Little, Brown, 2010 (with 
Robert Amdursky).

Hershkoff, Helen
Miller, Arthur
Sexton, John
Civil Procedure Supple-
ment for Use with All 
Pleading and Procedure 
Casebooks. 2010–2011 
Supplement. St. Paul: 
West, 2010 (with Jack 
Friedenthal).

Teacher’s Manual 
to Accompany Civil 
Procedure: Cases and 
Materials—Compact 
10th Edition for Shorter 
Courses. St. Paul:  
West, 2010 (with
Jack Friedenthal).

Hertz, Randy
“The Legal Aid Society,” 

in Thirteenth Annual 
Children’s Law Institute. 
New York: Practicing  
Law Institute, 2010.

Hills, Roderick Jr.
“Federalism and Public 

Choice,” in Research 
Handbook on Public 
Choice and Public Law. 
Daniel Farber and Anne 
Joseph O’Connell, edi-
tors. Northampton, MA: 
Edward Elgar, 2010. 

Howse, Robert
“Do the World Trade 

Organization Disciplines 
on Domestic Subsidies 
Make Sense? The Case 
for Legalizing Some 
Subsidies,” in Law and 
Economics of Contingent 
Protection in Interna-
tional Trade. Kyle Bagwell, 
George Bermann, and 
Petros Mavroidis, editors. 
New York: Cambridge 
University Press, 2010.

“The End of the Globaliza-
tion Debate: Continued,” 
in International Economic 
Law and National Au-
tonomy. Meredith Lewis 
and Susy Frankel, editors. 
New York: Cambridge 
University Press, 2010.

“Global Justice, Poverty, 
and the International 
Economic Order,” in The 
Philosophy of Internation-
al Law. Samantha Besson 
and John Tasoulias, 
editors. New York: Oxford 
University Press, 2010 
(with Ruti Teitel).

“Man of Peace: Rehear-
ing the Case against Leo 
Strauss,” in The Legacy of 
Leo Strauss. Tony Burns 
and James Connelly, 
editors. Exeter: Imprint 
Academic Press, 2010.

Issacharoff, Samuel
 “Aggregating Private 
Claims,” and “Facts, In-
vestigation, and the Role 
of Discovery,” in Litiga-
tion in England and Ger-
many: Legal Professional 
Services, Key Features and 
Funding. Peter Gottwald, 
editor. Bielefeld: Giesek-
ing-Verlag, 2010. 

“Democracy and  
Electoral Processes,” in 
Research Handbook on 
Public Choice and Public 
Law. Daniel Farber and 
Anne Joseph O’Connell, 
editors. Northampton, 
MA: Edward Elgar, 2010 
(with Laura Miller). 

“Party Funding and 
Campaign Finance Law 
in the United States,” in 
Supervising Electoral 
Processes. Strasbourg: 
European Commission 
for Democracy through 
Law, Council of Europe 
Publishing, 2010.

Kingsbury, Benedict
“State of Nature versus 

Commercial Sociability as 
the Basis of International 
Law: Reflections on the 
Roman Foundations and 
Current Interpretations of 
the International Political 
and Legal Thought of Gro-
tius, Hobbes and Pufen-
dorf,” in The Philosophy 
of International Law. 
Samantha Besson and 
John Tasoulias, editors. 
New York: Oxford Uni-
versity Press, 2010 (with 
Benjamin Straumann).

Kumm, Mattias
“Best of Times and the 

Worst of Times: Between 
Constitutional Trium-
phalism and Nostalgia,” in 
The Twilight of Constitu-
tionalism? Petra Dobner 
and Martin Loughlin, 
editors. New York: Oxford 
University Press, 2010.

“Internationale 
Handelsgesellschaft,  
Nold and the New Hu-
man Rights Paradigm,” in 
The Past and Future of EU 
Law: The Classics of EU 
Law Revisited on the 50th 
Anniversary of the Rome 
Treaty. Loïc Azoulai and 
Miguel Poiares Maduro, 
editors. Portland, OR: 
Hart Publishing, 2010. 

Miller, Geoffrey
“The Corporate Law Back-

ground of the Necessary 
and Proper Clause,” in 
The Origins of the Neces-
sary and Proper Clause. 
Gary Lawson, editor.  
New York: Cambridge 
University Press, 2010. 

Miller, Geoffrey
Rosenfeld, Gerald
 “Intellectual Hazard and 
the Design of Financial 
Stability Regulation,” in 
Law and Economics of 
Global Financial Institu-
tions. Peter Nobel, Katrin 
Krehan and Anne- 
Cathrine Tanner, editors.
Zurich: Schulthess, 2010.

Murphy, Liam 
“International Responsi-

bility,” in The Philosophy 
of International Law. Sa-
mantha Besson and John 
Tasoulias, editors. New 
York: Oxford University 
Press, 2010.

Nagel, Thomas
“Mortal Questions,” in  
Ethics: The Essential 
Writings. Gordon Daniel 
Marino, editor. New York: 
Modern Library, 2010. 

“Ruthlessness in Public 
Life,” in Ethics Across the 
Professions: A Reader for 
Professional Ethics. Clancy 
Matin, Robert Solomon, 
and Wayne Vaught, 
editors. New York: Oxford 
University Press, 2010.

Narula, Smita
“Law and Hindu Nation-

alist Movements,” in 
Hinduism and Law: An 
Introduction. Timothy 
Lubin, Donald Davis, and 
Javanth Krishnan, editors. 
New York: Cambridge 
University Press, 2010.

Revesz, Richard
Environmental Law and 
Policy: Statutory and 
Regulatory Supplement. 
New York: Foundation 
Press, 2010.

Waldron, Jeremy
“The Image of God: Rights, 

Reason, and Order,” in 
Christianity and Human 
Rights: An Introduction. 
John Witte and Frank 
Alexander, editors. New 
York: Cambridge Univer-
sity Press, 2010.

“Legal Pluralism and  
the Contrast between 
Hart’s Jurisprudence  
and Fuller’s,” in The 
Hart-Fuller Debate in the 
Twenty-First Century. Pe-
ter Cane, editor. Portland, 
OR: Hart Publishing, 2010.

“Questions about the Rea-
sonable Accommodation 
of Minorities,” in Shari’a 
in the West. Rex Ahar and 
Nicholas Aroney, editors. 
New York: Oxford Univer-
sity Press, 2010.

“Treating Like Cases 
Alike in the World: The 
Theoretical Basis of the 
Demand for Legal Unity,” 
in Highest Courts and 
Globalisation. Sam Muller 
and Sidney Richards, edi-
tors. The Hague: Hague 
Academic Press, 2010.

“Two Conceptions of  
Self-Determination,” in 
The Philosophy of Inter-
national Law. Samantha 
Besson and John Tasoulias, 
editors. New York: Oxford 
University Press, 2010.	

Yoshino, Kenji
“Of Stranger Spaces,” in 
Law and the Stranger. 
Austin Sarat, Lawrence 
Douglas, and Martha 
Merrill Umphrey, editors. 
Stanford, CA: Stanford 
University Press, 2010. 

articles
Adler, Barry
 “A Reassessment of Bank-
ruptcy Reorganization 
after Chrysler and Gen-
eral Motors,” 18 American 
Bankruptcy Institute Law 
Review 305 (2010).  

Arlen, Jennifer
“Contracting Over Liabil-

ity: Medical Malpractice 
and the Cost of Choice,” 
158 University of Penn-
sylvania Law Review 957 
(2010).

Bar-Gill, Oren
“Consent and Exchange,” 

39 Journal of Legal Studies 
375 (2010) (with Lucian 
Bebchuk).

“The Prisoners’ (Plea 
Bargain) Dilemma— 
Most Defendants Could  
 Avoid Both Plea Bargain-
ing and Trial If They 
Could Coordinate,” 33(1) 
Regulation 42 (2010)  
(with Omri Ben-Shahar).

Bar-Gill, Oren
Davis, Kevin
 “Empty Promises,” 84 
Southern California 
Law Review 1 (2010).

Bar-Gill, Oren
Ferrari, Franco
 “Informing Consumers 
about Themselves,” 3 
Erasmus Law Review 93
(2010).
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Barkow, Rachel
“Categorizing Graham,” 
23 Federal Sentencing 
Reporter 49 (2010).

“Insulating Agencies:  
Using Institutional 
Design to Limit Agency 
Capture,” 89 Texas Law 
Review 15 (2010).

“Organizational Guide-
lines for the Prosecutor’s 
Office,” 31 Cardozo Law 
Review 2089 (2010).

Beebe, Barton
“Intellectual Property Law 

and the Sumptuary Code,” 
123 Harvard Law Review 
809 (2010). 

Been, Vicki
“Community Benefits 
Agreements: A New Lo-
cal Government Tool or 
Another Variation on the 
Exactions Theme?” 77 
University of Chicago  
Law Review 5 (2010). 

Blank, Joshua
“When Is Tax Enforcement 

Publicized?” 30 Virginia 
Tax Review 1 (2010)  
(with Daniel Levin).

Choi, Stephen
 “Attorneys as Arbitrators,” 
39 Journal of Legal Studies 
109 (2010) (with Jill Fisch 
and A. C. Pritchard). 

“Professionals or Politi-
cians: The Uncertain 
Empirical Case for an 
Elected Rather than 
Appointed Judiciary,” 26 
Journal of Law, Economics, 
& Organization 290 (2010) 
(with Mitu Gulati and  
Eric Posner).

“Punitive Damages in 
Securities Arbitration:  
An Empirical Study,”  
39 Journal of Legal  
Studies 497 (2010) (with 
Theodore Eisenberg).

Choi, Stephen
Kahan, Marcel
 “The Power of Proxy  
Advisors: Myth or 
Reality?” 59 Emory Law 
Journal 869 (2010) 
(with Jill Fisch). 

Cohen, Jerome
“Report of the Mission to 

China of the Association 
of the Bar of the City of 
New York, December 6 
to 17, 2009,” 48 Columbia 
Journal of Transnational 
Law 519 (2010) (with Mark 
Shulman, Robert Hornick, 
John Walker, Sarah Fitts, 
Margaret K. Lewis, R. 
Scott Greathead, Sidney 
H. Stein, and Elisabeth 
Wickeri). 

Davis, Kevin
“Legal Universalism: 

Persistent Objections,” 60 
University of Toronto Law 
Journal 537 (2010).

“Peer-to-Peer Financing 
for Development: Regu-
lating the Intermediaries,” 
42 New York University 
Journal of International 
Law and Politics 1079 
(2010) (with Anna 
Gelpern).

“Penalty Clauses through 
the Lens of Unconscio-
nability Doctrine: Birch 
v. Union of Taxation 
Employees, Local 70030,” 
55 McGill Law Journal  
151 (2010).

“The Privatization of 
Development Assistance: 
Symposium Overview,” 42 
New York University Jour-
nal of International Law 
and Politics 1209 (with 
Sarah Dadush).

Davis, Peggy
“Desegregating Legal  

Education,” 26 Georgia 
State University Law 
Review 1271 (2010).

Dreyfuss, Rochelle
“Does IP Need IP? Accom-

modating Intellectual 
Production Outside the 
Intellectual Property 
Paradigm,” 31 Cardozo 
Law Review 1437 (2010).

“The Federal Circuit as an 
Institution: What Ought 
We to Expect,” 43 Loyola 
Law Review 827 (2010).

“What the Federal Circuit 
Can Learn from the 
Supreme Court—and 
Vice Versa,” 59 American 
University Law Review 
787 (2010).

Dworkin, Ronald
“Justice for the Hedgehogs: 

Keynote Address,” 90 
Boston University Law 
Review 469 (2010). 

“Justice for the Hedgehogs: 
Response,” 90 Boston 
University Law Review 
1059 (2010). 

Epstein, Richard
“Carbon Dioxide: Our 

Newest Pollutant,” 42 
Suffolk Law Review 797 
(2010).

“The Classical Liberal  
 Alternative to Progressive 
and Conservative Con-
stitutionalism: Review of 
The Constitution in 2020” 
(Jack Balkin and Reva Sie-
gel, editors), 77 University 
of Chicago Law Review 
887 (2010).

“The Contextualization of 
Tort Law,” 88 Texas Law 
Review 105 (2010).

“The Disintegration of 
Intellectual Property? 
A Classical Liberal Re-
sponse to a Premature 
Obituary,” 62 Stanford 
Law Review 455 (2010).

“Executive Power in 
Political and Corporate 
Contexts,” 12 University  
of Pennsylvania Journal  
of Constitutional Law  
277 (2010).

“How to Undermine Tax 
Increment Financing: The 
Lessons of City of Chicago 
v. ProLogis,” 77 University 
of Chicago Law Review  
121 (2010).

“NRA v. City of Chicago: 
Does the Second Amend-
ment Bind Frank Easter-
brook?” 77 University of 
Chicago Law Review  
997 (2010).

“Obama’s Constitution: 
The Passive Virtues  
Writ Large,” 26 Constitu-
tional Commentary 183 
(2009–2010).
 
 “A Speech on the Struc-
tural Constitution and 
the Stimulus Program,” 4 
Charleston Law Review 
395 (2010).

“Takings Law Made Hard,” 
Regulation (Winter 
2009–2010).

Back issues of The Law School are now online at blogs.law.nyu.edu/magazine.
Recommended reading
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“Toward a General Theory 
of Tort Law: Strict Liability 
in Context,” 4 Journal of 
Tort Law 6 (2010).

“What Tort Theory Tells Us 
about Federal Preemp-
tion: The Tragic Saga of 
Wyeth v. Levine,” 65 An-
nual Survey of American 
Law 485 (2010).

“Why I Will Never Be a 
Keynesian,” 33 Harvard 
Journal of Law & Public 
Policy 387 (2010).

Estreicher, Samuel
“Opting for a Legislative 
Alternative to the Fourth 
Amendment Exclusion-
ary Rule,” 78 UMKC Law 
Review 949 (2010) (with 
Daniel Weick).

 “A Post-Formation Right 
of Withdrawal from 
Customary International 
Law?: Some Cautionary 
Notes,” 21 Duke Journal of 
Comparative and Interna-
tional Law 57 (2010).

“Trade Unionism under 
Globalization: The 
Demise of Voluntarism?” 
54 Saint Louis University 
Law Journal 415 (2010).

Ferejohn, John
Book Review: “The Lure 
of Large Numbers. A Con-
stitution of Many Minds 
by Cass Sunstein and Law 
and the Limits of Reason 
by Adrian Vermeule,” 123 
Harvard Law Review 1969 
(2010). 

Ferrari, Franco
Gillette, Clayton
 “Warranties and ‘Lemons’ 
under CISG Article 35(2)
(a),” 10 Internationales
Handelsrecht 2 (2010).

First, Harry
“Branch Office of the 

Prosecutor: The New Role 
of the Corporation in 
Business Crime Prosecu-
tions,” 89 North Carolina 
Law Review 23 (2010). 

Fox, Eleanor
 “Antitrust and Institutions: 
Design and Change,” 41 
Loyola University Chicago 
Law Journal 473 (2010).

“‘Antitrust Welfare’— 
The Brodley Synthesis,”  
90 Boston University  
Law Review 1375 (2010).

Friedman, Barry
“The Wages of Stealth 

Overruling (with Particu-
lar Attention to Miranda v. 
Arizona),” 99 Georgetown 
Law Journal 1 (2010).

“The Will of the People and 
the Process of Constitu-
tional Change,” 78 George 
Washington Law Review 
1232 (2010). 

Galowitz, Paula
“How Bioethics Can 

Enrich Medical-Legal 
Collaborations,” 38 Jour-
nal of Law, Medicine & 
Ethics 847 (2010) (with Dr. 
Stewart Fleishman, Amy 
Campbell, Jay Sicklick, 
and Randye Retkin).

Garland, David
“Le Processus de civiliza-

tion et la peine capitale 
aux États-Unis,” 106 
Vingtième siècle 193 (2010).

Gillette, Clayton
“Who Should Authorize  

a Commuter Tax?” 77  
University of Chicago  
Law Review 223 (2010). 

Golove, David
Hulsebosch, Daniel
 “A Civilized Nation: 
The Early American 
Constitution, the Law of 
Nations, and the Pursuit 
of International Rec-
ognition,” 85 New York 
University Law Review
932 (2010). 

Hershkoff, Helen
“‘Just Words’: Common 
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8 International Journal  
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ford and Joel Slemrod).

Stewart, Richard
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“Constructing Commons 
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90 Boston University Law 
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The Wars of the Romans:  

A Critical Edition and Translation  

of

edited by benedict kingsbury and
benjamin straumann
Oxford University Press, 2011

How can questions concerning  
imperial expansion be addressed  
from the perspective of justice?  
To what extent does law provide a  

satisfactory way of making assessments of the 
justice or rectitude of imperial wars, imperial  
conquests, and governance within a far-flung  
empire? How does the law concerning relations 
within and between empires overlap or differ from the law concerning interstate rela-
tions? To what extent are specific practices and legal principles of the Roman empire 
instantiations of arguments about universal moral principles of justice in imperial and 
interstate relations applicable also to other contexts?

In The Wars of the Romans, first published in its complete form by Wilhelm Anton 
in Hanau-am-Main in 1599, the Italian jurist Alberico Gentili explicitly deals with the 
military expansion of the Roman empire from the perspectives of law and justice….

The Wars of the Romans can thus be seen as an attempt to justify a legal order, intro-
duced by Roman imperialism into a situation in which only an under-specified body of 
natural law applied. Rather than lending support to the empires of Gentili’s own day, The 
Wars of the Romans focuses on the Roman empire of classical antiquity, its justification, 
and its legal legacy. The rules and norms developed by the Romans were apt, in Gentili’s 
analysis, to guide and justify some imperial conduct, but also to constrain early modern 
empires and emerging sovereign states. Indeed, Gentili is critical of the Spanish and 
Ottoman empires of the late sixteenth century, and far from enthusiastic about the Holy 
Roman Empire. While he does not deny a certain continuity between the latter and the 
ancient Roman empire, his argument in The Wars of the Romans clearly does not
rest on an analogy between the two. Rather, the Holy Roman Empire of 
his own day appears in his thought as but one polity among many, all of 
which are susceptible to being judged according to the principles of law 
established in the ancient and enduring Roman legal order.
This excerpt comes from the introduction to this edition of Alberico Gentili’s 
16th-century work, which was translated into English by David Lupher.
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A Thousand Times More Fair:  

What Shakespeare’s Plays  

Teach Us About Justice

by kenji yoshino
HarperCollins Publishers, 2011

We live in a time when human factfinding 
has triumphed decisively over supernatu-
ral factfinding: we trust judges or juries to 
find the facts rather than requiring parties 

to carry hot coals or to battle their accusers. I therefore 
ask whether a tragedy like Othello’s could happen in our 
time. Of course it can and does.

To show this, I compare Othello and the 1995 trial of  
O. J. Simpson. The analogy has little to do with race. It relies instead on the ability  
of ocular proof—hard physical evidence—to overwhelm all other forms of evidence. 
In the Simpson trial, the distracting object was not Desdemona’s white handkerchief 

“spotted with strawberries,” but a black glove spotted with blood. By exonerating 
Simpson, the jury showed that even collective human factfinding is vulnerable to  
what I will call ocular proof bias.

This vulnerability raises the question of whether the jury is really as much of an 
antidote to such ocular proof bias as it seems to be. Recently, much has been made  
of the putative “CSI [Crime Scene Investigation] effect,” in which forensic science televi-
sion shows like CSI ostensibly cause juries to fixate obsessively on physical evidence. 
Although both the cause and extent of the CSI effect have been questioned, juries do 
seem at least as susceptible as ever to ocular proof bias.

My point is not that we should abandon the jury system, but that we should un-
derstand better why we continue to use it. As legal historian George Fisher points out, 
we use the jury not because it is an infallible factfinder, but because it gives us closure 
in a world in which infallible factfinders do not exist. The jury permits us to evade the 
inherent difficulties of factfinding, because, like God, the jury need not respond to 
questions or justify its results. But if so, we have not traveled as far from the super-
natural proofs as we may think. Othello helps us grapple with the question of
whether human factfinding is a triumphal step away from supernatural 
factfinding, or simply a different way of letting an inscrutable but defini-
tive authority help us negotiate a world that is, and will remain, largely 
opaque to human apprehension.


