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and fundamental fairness of having an interpreter. However, court require-
ments on the competency of the translator have been less than strict.!®”

A poor translation of the hearing can obstruct an applicant’s comprehen-
sion of the asylum process. In one case, an applicant’s political asylum hear-
ing was so poorly translated that the BIA concluded that it had prevented the
applicant from adequately presenting his asylum claim. The BIA stated that
the meaning of the word “persecute,” an indispensable term in any asylum
claim, was incorrectly translated throughout the proceeding.!’® In South
Texas, the interpreters are generally court employees who have grown up lo-
cally in the bilingual border towns, but even when the translation is generally
correct, problems arise when meanings of words and phrases in “Tex-Mex”
Spanish differ from the nuances of Salvadoran or Guatemalan dialects.

Many of the proceedings through which refugees wade are not even
translated into Spanish. In South Texas immigration courts, only on the rec-
ord dialogue in which the respondent directly participates is translated. Fur-
ther, many on the record exchanges between the judge, INS attorneys, and
counsel for the respondent which are later transcribed for appeal are not trans-
lated for the respondent. Consequently, the refugee is excluded from much of
the courtroom proceeding.

At times, it seemed to this author that the INS intended to confuse the
alien. In one instance, for example, a government attorney registered an ob-
jection during a court hearing on the grounds that an asylum applicant actu-
ally did comprehend some of the proceedings going on around him. This
absurdity came to light when the author observed an asylum applicant with a
basic understanding of English react to an off the record discussion between
the judge and opposing attorneys about a procedural objection to the govern-
ment’s cross-examination. The INS attorney said, “He understands what we
are talking about,” and tried to have the alien removed from the courtroom
for the remainder of the discussion.!®?

VI
REPRESENTATION

Without a lawyer, refugees with meritorious political asylum claims have
virtually no chance of succeeding. Like any field of law, immigration law con-
tains complicated procedural and substantive rules. Based on the author’s ob-

istrative proceedings™); Tejeda-Mata v. INS, 626 F.2d 721, 726 (9th Cir. 1980), cert. denied, 456
U.S. 994 (1980) (recognizing the “importance of an interpreter to the fundamental fairness of
such a hearing is the alien cannot speak English fluently"’).

197. Ciannamea v. Neelly, 202 F.2d 289 (7th Cir. 1953); Pang v. INS, 368 F.2d 637 (3d
Cir. 1966), cert. denied, 386 U.S. 1037 (1967). But see Augustin v. Sava, 735 F.2d 32, 37 (2d
Cir. 1984) (finding due process violation where translation services are inadequate: “a hearing
is of no value when the alien and the judge are not understood™).

198. In re Juan Antonio Gutierrez-Hernandez, No. A26-955-679 (BIA Oct. 5, 1989).

199. The author observed the hearing of Luis Arsenio Corado, No. A21-210-539, on Sep-
tember 28, 1989.
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servation, few refugees speak or read English or have college educations.
They fled from countries where a fair trial does not exist. It has been my
experience that refugees do not even understand how a legal system works.
Moreover, as discussed above, there are virtually no law books at the deten-
tion centers. For refugees who have meritorious claims, the inability to obtain
counsel may be tantamount to a death sentence. Looking at data obtained
from the September 1989 sample, out of 722 detained cases, 551 (77%) were
not represented by counsel at their initial plead-in appearance. Of these, al-
most three-fourths (394, or 72%) bailed out of the system at this stage. How-
ever, out of 171 aliens represented by counsel, only eighty-two (48%) left the
process at the plead-in.

Since deportation is a civil process, the United States Supreme Court de-
cision in Hannah v. Larche providing the right of counsel in the preliminary
criminal process has no application in deportation proceedings.?®® Further,
the immigration statute only creates a right of counsel during exclusion or
deportation hearings before an immigration judge;?°! the Immigration and
Nationality Act of 1952 grants the alien the right to counsel at the deportation
hearing at no expense to the government.2%2 The regulations require the INS
to notify the alien of her right to representation by counsel at no expense to
the government after it has been determined that formal deportation proceed-
ings will be instituted.?®® The alien must be granted reasonable time to obtain
counsel. The 1990 Act?** provides that hearings will be scheduled at least
fourteen days after service of the OSC, “in order that an alien be permitted the
opportunity to secure counsel before the first hearing date. . . . ’?°° The alien
generally will be provided only one continuance thereafter to procure counsel.

Even if an alien wants to be represented, there is no guarantee that she
will be able to retain an attorney during this time. Thus, aliens must often
proceed without counsel.?°® In the absence of counsel, cases begin with mass
hearings which divert attention from the particulars of individual claims. Ref-
ugees often get lost in the thicket of abstract legal jargon and are misled, inten-
tionally or not, by the court’s failure to notify them of their asylum rights.
Because there are so few available pro bono attorneys in South Texas, the
opportunity to obtain counsel is moot for most aliens.

Furtler, the INS sabotages the applicant’s limited right to counsel by
providing inaccurate lists of free legal services. During the course of this
study, the free services list was distributed, rather remarkably, under the head-

200. 363 U.S. 420 (1960).

201. 8 US.C. § 1362 (Supp. 1992).

202, Id.

203. 8 C.F.R. § 287.3 (1992).

204. Pub. L. No. 101-649, 104 Stat. 4978 (1990).

205. 8 U.S.C. § 1252b(b)(1) (Supp. 1992).

206. For examples of cases in which aliens wanted counsel but did not have it, see Villegas
v. INS, 745 F.2d 950 (5th Cir. 1984); Ramirez-Osorio v. INS, 745 F.2d 937, reh’g. denied en
banc, 751 F.2d 383 (5th Cir. 1984).
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ing, “fee” legal services list. Furthermore, the list itself was outdated and in-
accurate; it listed ten legal offices in the District, nine of which do not provide
assistance for asylum cases. The list also included six legal assistance offices
that are barred by law from assisting undocumented immigrants, a seventh
listing provided an address of an office that often does not even respond, and
an eighth listing provided a generalized lawyer referral service that does not
respond and is all but meaningless to a detained applicant. It took six years
for the INS to add the final law office, Proyecto Libertad. Proyecto provides
virtually the sole, albeit remote, possibility of assistance. It has two staff attor-
neys who provide assistance to thousands of asylum applicants. Finally, even
though Legal Aid was banned from representing undocumented aliens, the
author observed that the INS continued to use inaccurate forms which listed
Legal Aid until the existing supply of forms was depleted. Because it is so
difficult for an alien to obtain counsel, the right to procure counsel is usually
waived and the respondent must either proceed pro se or be deported.

In addition to INS activities which restrict access to counsel, an immigra-
tion judge’s predisposition against legal representation can further limit the
likelihood of a consistently fair and meaningful asylum process. In one in-
stance, a detained asylum applicant was effectively denied access to counsel
even after counsel had already been secured, because the attorney was ex-
cluded from the hearing room.?°” The problems facing detained aliens are
generally compounded by the fact that aliens without counsel stand even less
chance of reaching an asylum hearing than those who do have counsel. In the
author’s observation, detained aliens who are not represented by counsel are
the group least likely to reach a hearing on the merits.

Even if an unrepresented alien’s case is heard, the absence of counsel in-
fluences the outcome of deportation hearings.?®® A comparison of pro se cases
and cases with counsel reveals that detained aliens who appear pro se are at a

207. During the week of April 7, 1989, an immigration attorney, Linda Yanez, was denied
access to a hearing room in which two of her clients had just been seated. Prior to the com-
mencement of the hearing, the attorney approached the bench and asked to spzak with her
clients; permission was denied. Minutes later as the judge was nearing an order of deportation,
the attorney again approached the bench. The attorney later recounted the exchange that
followed:

IJ: Ms. Yanez, we are very annoyed at you coming in here and disrupting our pro-

ceedings . . . I am the sovereign here and these proceedings are not being conducted

for your convenience.

Yanez: Judge, it’s not a matter of convenience. It's a question of you violating the

attorney-client relationship. These are my clients and you are not letting me talk to

them and now are conducting a hearing without my presence.

1J: Okay Ms. Yanez, I'm going to ask them if they want you to represent them.

Yanez: You have my G-28 [notice of attorney appearance]. You cannot talk to my

clients without my representing them.

Interview with Linda Yanez, Private Attorney, in Brownsville, Tex. (Apr. 12, 1989).

208. See Nufiez v. Boldin, 537 F. Supp. 578 (citing inadequate access to counsel as the
primary injustice of detention in South Texas); see also Joe W. Pitts Il & Marcos G. Ronquillo,
A Call to Action: A Crisis in the Valley, 52 TEX. B.J. 686 (June 1989) (focusing on the grim truth
that “access to counsel has been effectively denied to these refugees™).
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severe disadvantage. The overwhelming majority of aliens unrepresented by
counsel leave the system at the initial master calendar appearance. The author
observed that most detained aliens receive orders of deportation at their initial
Immigration Court appearance.

The primary difference between aliens who proceed pro se and those who
are represented by counsel is that while the former were usually ordered de-
ported prior to the asylum merits, aliens with counsel remained in the country
and, through a change of venue, pursued their claims elsewhere. In other
words, lawyers increase the likelihood of reaching the asylum merits. Their
presence may spell the difference between relief from deportation and death at
the hands of persecutors.

VII
BOND DETERMINATIONS

Because many political refugees have little money, when an immigration
judge sets even a low bond for a refugee’s release, it frequently means that the
refugee will either remain in jail until her hearing or return to her country of
origin. Furthermore, bonds are often excessive, arbitrary, and difficult to
appeal.

The INS wields authority over applicants in initial bond decisions and
reviews, and may also determine whether or not to detain an alien.2®® The
alien has the right to reapply to the immigration judge for a redetermination
of bond at any time before deportation becomes final.2® The INS has the
authority to change custody requirements, revoke bond, or detain aliens even
after their release from detention is ordered in immigration court.?!' The
overriding principle of setting bond is to ensure an alien’s presence at deporta-
tion proceedings.>'> In bond hearings, the burden officially rests upon the
government to show that either the alien is a threat to national security or a
poor bail risk.>"® Since there is little risk of refugees posing a threat to na-
tional security, the risk of an alien’s disappearance has been determinative in
setting bond in asylum cases.?'*

If the alien pays the full amount of the bond to the INS, the bond is
canceled and the money returned upon the immigrant’s compliance with its
terms. However, many refugees pay a bonding company a large percentage of
their bond — nearly fifty percent?’>—which the bonding company keeps as a

209. 8 C.F.R. § 242.2(d) (1992).

210. 8 C.F.R. § 242.2(b); In re Uluochoa, 20 1. & N. Dec. 3124 (BIA 1989); In re Chew,
18 I. & N. Dec. 262 (BIA 1982); In re Vea, 18 I. & N. Dec. 171, 172 (BIA 1981).

211. The INS District Director has the authority to revoke the court’s release of an alien
from detention. 8 C.F.R. § 242.2(e) (1992).

212. See UNITED STATES GENERAL ACCOUNTING OFFICE, INS DELIVERY BONDSs:
STRONGER INCENTIVES NEEDED 2 (Mar. 1988) [hereinafter INS DELIVERY BONDS].

213. In re Patel, 15 I. & N. Dec. 666 (BIA 1976).

214. Id.

215. The rate is so high because refugees can provide no collateral and do not have jobs.
Juffer, supra note 13, at 10.
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fee. The alien forfeits her return on the bond, regardless of whether or not she
appears at her hearing or shows for deportation. Thus, the alien has little
incentive to comply with the terms of the bond and appear at hearings.

The BIA has directed the INS and OIJ to consider several factors in mak-
ing its determination whether or not an alien is a favorable bond risk, includ-
ing: the alien’s apprehension record, strength of the claim, health,
employment history, assets, family ties in the United States,?'® a record of
nonappearance at court proceedings,!? the nature of the applicant’s immigra-
tion law history,?!® and the manner of her exit from her country of origin.?!*
The BIA has also directed the INS and the immigration judge to consider
negative equities??° as a criterion for setting high bonds and rejecting requests
for bond reduction.??! In the author’s observation, the INS also considers an
alien’s age and letters of support.??

Initial bond decisions by the INS appeared to be predetermined, and thus
had little or nothing to do with BIA criteria, the alien’s individual case, or the
likelihood that she would disappear. In the author’s observation, the INS sets
bonds irrespective of the factors which the BIA directed it to consider.
Rather, it has been the author’s experience that the INS sets blanket bonds
according to the alien’s country of origin, and even according to the region
within that country. The INS’s decision has also been influenced by the ca-
pacity of the detention facility and district budgetary concerns.

For example, between 1988 and 1991, the author observed approximately
200 bond redetermination hearings. These hearings revealed that the INS set
bond at $3,000 for virtually all aliens from Nicaragua, El Salvador, Guate-
mala, and Honduras. However, the INS set bonds at approximately $5,000
for aliens from other Hispanic countries and the Caribbean, even though they
were charged with the same administrative offense. One explanation, sug-
gested in conversations with court personnel, is that regardless of the charges,
Latino aliens from the latter group are presumed to be potential drug

216. INS DELIVERY BONDS, supra note 208, at 15; In re Andrade, 19 I. & N. Dec. 488
(BIA 1987); In re Shaw, 17 1. & N. Dec. 177 (BIA 1979).

217. Janet A. Gilboy, Administrative Review in a System of Conflicting Values, 13 LAwW &
SociaL INQUIRY 515, 529 (1988).

218. In re Andrade, 19 1. & N. Dec. 488; In re Shaw, 17 1. & N. Dec. 177; In re Moise, 12
I. & N. Dec. 102 (BIA 1967); In re San Martin, 15 I. & N. Dec. 167 (BIA 1974); In re Patel, 15
I & N. Dec. 666 (BIA 1976).

219. O'Rourke v. Warden of Metro. Correction Ctr., 539 F. Supp. 1131, 1136 (S.D.N.Y.
1982).

220. Negative equities include evidence of an alien’s having been smuggled into this coun-
try by a “coyote,” her previous illegal entries, or her criminal record. See Gilboy, supra note
217, at 529; In re Shaw, 17 1. & N. Dec. 177; In re Andrade, 19 I. & N. Dec. 488; GORDON &
MAILMAN § 72.03(4)(c).

221. See, e.g., In re Shaw, 17 L. & N. Dec. 177; In re Andrade, 19 I. & N. Dec. 488.

222. The INS takes the position that the refugees most likely to fail to appear are single
men between the ages of 18 and 25. Therefore these refugees receive the strictest bond deci-
sions. Interview with Omer Sewell, INS District Director, in Harlingen, Tex. (Apr. 19, 1989).
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smugglers.???

The overpowering consideration the INS gives race and nationality was
made clear when the author observed the hearing of two black Jamaican men.
The two entered the United States near Laredo, Texas in February 1989 and
were apprehended by the Border Patrol and detained in the county jail. Bond
was set for $75,000 each. The two men were led into an immigration court-
room with handcuffs and with shackles around their feet and waists. The au-
thor had never seen Central American refugees nor Mexican nationals in
deportation proceedings so constrained. The two men appeared before an im-
migration judge during the first week of March 1989 for a bond and deporta-
tion hearing. The immigration judge attempted a joke, suggesting they were
either basketball players or drug dealers. At the hearing, the trial attorney
told the immigration judge that the INS was in possession of evidence that the
respondents were wanted by federal law enforcement authorities in connection
with a drug-related killing that had occurred in Los Angeles the previous
month; however, the INS failed to present evidence in support of their
allegation.

Despite the fact that there was no evidence against the two, the judge
refused to lower their bond and reset the case for one week later. When the
case resumed a week later, the trial attorney again failed to produce any evi-
dence of criminal activity, but continued to assert his charge and requested
another continuance at the same bond. This time, the immigration judge de-
nied the request and reduced the refugees’ bond. One of the prisoners de-
clared that he believed he was the victim of discrimination and asked to be
deported to Jamaica.??*

In redetermination hearings, many of the factors that the immigration
judge considers do not adequately predict whether or not the alien will attend
her hearing. For example, the alien’s employment history or length of resi-
dence in this country is irrelevant in determining whether the newly arrived
alien is either a security risk or likely to appear at her hearing. Given realities
of the refugee’s situation, her manner of exit also has little bearing,

Many of the relevant factors are often applied inconsistently by the immi-
gration judge in her redetermination of bond. For example, the author ob-
served that although some applicants had family ties in this country, had no
negative equities, and placed corroborating letters into evidence, judges did
not consistently treat such evidence as dispositive. The author observed that
an immigration judge reduced one alien’s bond by more than half when he
said that he hoped to be reunited with his cousin, a legal temporary resident,
but refused to reduce the bond of a refugee who presented into evidence a
letter of financial support from a closer relative with more permanent legal

223. Interview with immigration detention officer (name confidential), South Texas Immi-
gration Court, in Harlingen, Tex. (June 15, 1989); interview with immigration court clerk
(name confidential), South Texas Immigration Court, in Harlingen, Tex. (May 12, 1989).

224. The bond hearing took place on March 19, 1989.
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status, his sister, a legal permanent resident of the United States. As another
example, with other factors being equal, an immigration judge reduced the
bond of a Salvadoran soldier who admitted that he had killed innocent villag-
ers in Usulutan, but refused to lower the bond of a Salvadoran respondent
whose family had been brutally tortured and killed by the same military.

In a conversation with the author, an immigration judge stated that:

1 listen to [my] gut feelings first, and try to come up with something
to rationalize my decision later. Really, there’s no thread, rhyme, or
reason for a $500 instead of a $1,000 reduction [in bond]. I try to
look at the person and get a feeling, are they going to show up later
on, and I act on that. Sure I ask questions. . . frankly, though, there
is no difference, no reason why one day I reduce by one-third, and
another day by two-thirds.??s

Considering this attitude, it seems that an alien’s bond determination and re-
view is based mostly on the Iuck of the draw; the determination and review of
bond is arbitrary and any bond is often tantamount to a sentence of time in
prison.

VIII
OTHER PROCEDURAL DETERRENTS

A. Changes in Venue

The INS will release an alien on recognizance and allow her to leave the
Valley for one of two reasons: either the alien paid her bond to the district
director, or she got a written order for change of venue in immigration court.
Many of the aliens processed through the South Texas District wish to relo-
cate elsewhere in the United States, either to join family and friends or to
relocate in a supportive community. The only way an alien who posted bond
may pursue her case in a district other than the one in which she was detained
is by getting a change of venue. Thus, aliens failing to receive a grant for a
change of venue are forced to choose between remaining in the District to
pursue their case or leaving for their intended destination and, in the process,
becoming illegal aliens.?26

The procedural labyrinth for obtaining a change of venue catches most
applicants off-guard. Unaware of the procedures, many aliens fail to apply
and consequently fail to appear at their deportation hearings. As a result, they
lose their legal status as asylum applicants in deportation proceedings:

[Alsylum seekers generally do not understand that they have been

225. Interview with IJ 33, in Harlingen, Tex. (June 13, 1989).

226. As noted infra Part 1, oppressive conditions in the District often make the decision to
stay “legal” a difficult one. Aliens may, of course, return to the District to have their claims
heard, but economic realities and the INS’ procedural incompetence (sce infra Part VIII-B)
often make this impossible. As a result, aliens remain in their destination districts, miss all of
their hearings, and become illegal aliens.
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placed in deportation proceedings. . . . Once they are released from
detention, they ordinarily must move to another area to find a place
to live and work. Most do not realize that they need formally to
change venue if they move. Thus, released detainees may inadver-
tently fail to appear at hearings in [the District].?%”

The principle behind changing venue is to streamline and facilitate asy-
lum hearings. Under the standard established by federal courts, the judge has
discretion whether to grant a request for a change of venue.?*® Procedural
fairness would seem to require that a hearing be held in the most convenient
location for the respondent. Ordinarily this would mean that an alien would
have her application heard near a place of residence, where witnesses, attor-
neys, support, and employment are located.?”® However, since there are no
precise statutory or regulatory rules which mandate where a hearing is to be
held,”® in practice, ad-hoc and arbitrary proceedings have been the norm.
Some restrictive practices common to all judges in the District include: limit-
ing eligibility for change of venue to non-detained aliens; requiring that aliens
admit and concede deportability prior to requesting a change of venue; requir-
ing motions to be accompanied by applications for asylum; and requiring that
aliens are represented by counsel. These criteria unfairly restrict the pool of
potential asylum applicants.

Limiting eligibility for a change of venue to non-detained aliens unneces-
sarily forces impoverished aliens to turn to the bonding companies.?3! Such a
requirement is not necessary. Instead, immigration judges could redetermine
custody, revoking bond as a condition of granting a successful change of venue
application. Second, admitting and conceding deportability allows the govern-
ment to avoid the potentially arduous task of presenting evidence to establish
deportability. Third, ironically, the ministerial change of venue application
and hearing is the only part in the system in which counsel is required by
judges in their discretion, in virtually all instances. If counsel is not secured,
the aliens must proceed in deportation proceedings. Fourth, a premature asy-
lum application at this preliminary stage of the process may be used later to
discredit the applicant’s asylum claim if it fails to contain every argument later
put forth.

Beyond such shared practices, as the author observed, the judges base
their determinations on individualized factors including: ad hoc evaluations

227. Arthur Helton, The Implementation of the Refugee Act of 1980: A Decade of Experi-
ence, LAWYER’S COMMITTEE FOR HUMAN RIGHTS REFUGEE PROJECT BRIEFING PAPER
(Mar. 1990) (on file with the Lawyer’'s Committee for Human Rights Refugee Project, New
York, New York).

228. 8 C.F.R. § 3.19(b) (1992); Maldonado-Perez v. INS. 865 F.2d 328, 335 (D.C. Cir.
1989).

229. See, e.g., Chlomos v. INS, 516 F.2d 310, 312 n.4 (3d Cir. 1975); LaFranca v. INS,
413 F.2d 686 (2d Cir. 1989).

230. 8 C.F.R. § 3.19(b); Maldonado-Perez, 865 F.2d at 335.

231. See supra note 221 and accompanying text.
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of the merits of asylum claims; the presence of attorneys in the source district,
in the destination district, or both; and the immigration status of relatives in
the destination district. As a preliminary hearing, like bond, change of venue
hearings place emphasis on the asylum merits at the risk of damaging the
integrity of the asylum merits later on.

One judge emphasizes the traditional concern of family ties to the desti-
nation district. Still another judge uses change of venue as a tool of law en-
forcement, refusing to countenance changes of venue “merely as means of
gaining travel permissions.”?*? In such instances, a deterrent rationale for
resolving change of venue motions is clear. According to one judge, venue
denials in his court are intended to “send a message to Central America that
the asylum system in this country is an expedited and quick moving process
... to get word back to El Salvador and Guatemala that when you come to the
U.S. and apply for asylum, you don’t get much time.”?

Denials of venue applications create a hardship for the aliens affected,
both in terms of personal cost and case preparation. In personal terms, an
order to return to the District for a hearing forces extended leave from em-
ployment and separation from family and community support during the
ordeal of a hearing. Moreover, the costs of travel and accommodation are
prohibitive for aliens having to travel from Los Angeles, Chicago, or New
York. Obviously, the impact is greatest on impoverished aliens. Hearings
scheduled in the South Texas District also deprive aliens of both witnesses and
counsel. As a result, whether an alien succeeds in her change of venue appli-
cation is often determinative of whether she will have an asylum hearing. De-
spite the consequences for the alien applicant, these proceedings are
consistently ad hoc and arbitrary.

B. Notification and Delay

In addition to going through the procedural labyrinth, prospective asy-
lum applicants have to contend with unexpected deficits in the system, includ-
ing inadequate notification procedures and lengthy delays in awaiting
immigration court hearings. The South Texas District is incredibly impover-
ished, and most prospective asylum applicants are transients within the deten-
tion zone and therefore do not have an address to which a notice can be sent.
The immigration bureaucracy has not created procedures which make notice
possible in the detention zone.?** Due to the lack of effective mechanisms,
prospective asylum applicants frequently miss their hearings.

An alien’s uncertainty of her eventual destination makes compliance with
the notice requirement difficult and interferes with the court’s ability to main-
tain contact. The author has observed that immigrants ordinarily give an ad-

232. Personal observation of the author in Immigration Court, Harlingen, Tex. (Mar. 21,
1989).

233. IJ $£3 resolving In re Jaime Manuel de Jesus Garcia, A24-346-399 (Mar. 21, 1989).

234. 8 US.C. § 1252b (Supp. 1992) (detailing deportation procedures relating to notice).
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dress that is on their person at the time they are apprehended. It is common
for the address to be of a friend or relative living in some part of the United
States, or of an acquaintance the alien met during her journey to the United
States. Because of the transient nature of most aliens upon their arrival in this
country, these addresses are rarely reliable predictors of future residence.
Nevertheless, the author observed several instances in which such an address
was officially entered onto the order to show cause.

For example, Maria,?** a Central American refugee, was apprehended
and detained in South Texas in 1988. Upon her apprehension, Maria gave the
Border Patrol officer the address of her brother and sister in San Francisco.
The officer rejected the address, and instead entered the Los Angeles address
of her friend, who was also apprehended, on the order to show cause. The
officer did not inform Maria that the Los Angeles address would be used to
mail the notice of her hearing date. The terms of Maria’s bond required her to
report to the INS in July 1988. When she reported, the INS did not ask her
what her local address was, nor did it inform her that a hearing was scheduled
for late July. Because Maria had no way to find out for what date her hearing
was scheduled, she failed to appear, and was ordered deported in abstentia.

In summary, one key to any legal system is an effective mechanism for
giving notice to the participants. Having observed the immigration bureau-
cracy’s notification procedures and their effect on potential asylum applicants,
this author can only conclude that the INS uses notice as a way to prevent
aliens from applying for political asylum.

Even assuming that a potential applicant has received notice and appears
for her hearing, delays caused by the government create additional hardship
for the government and alien alike. The immigration court frequently takes
months at every stage of the asylum process, expending tax dollars, and leav-
ing many aliens with no choice but to leave the system, exit the country, or
escape to the interior of the country as an “illegal alien.” As an example, the
author observed that the immigration court did not schedule a master calen-
dar hearing for a three-month period during the first half of 1989. At a
Master Calendar hearing, an alien usually admits that she is in the country
illegally. She is then eligible to submit an application for political asylum
which requires yet another hearing.?*® As one might expect, the three month
hiatus bottled up the entire process and created delays that extended up to ten
months. This three month hiatus was compounded by the fact that the immi-
gration docket was already crowded. Many potential asylum applicants exited
the system during this delay.

When a detained applicant manages to pay her bond and is released from

235. Decl. of Maria Isabel Alfaro-Navarrete, Proyecto Libertad trans. (Aug. 29, 1988) (on
file with Proyecto Libertad, Harlingen, Tex.).

236. As the author observed, four of the five sitting South Texas immigration judges re-
quire an alien to appear at a “calendared Master Calendar hearing” to file an application for
political asylum.
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detention, South Texas immigration judges require an additional master calen-
dar hearing to check on the applicant’s whereabouts. Then, judges frequently
grant a two week adjournment at the plead-in so that aslyum seekers can ob-
tain counsel. After the master calendar hearing, the applicant is eligible to
submit an application for political asylum which requires yet another hearing.
The immigration court then waits several months for the State Department
advisal.?*” Matters are made even worse when hearings reset by the bureau-
cracy are further delayed. In one example, an applicant’s asylum hearing was
delayed five times.>*® First, the State Department advisal had not arrived as
scheduled. Subsequently, the hearing was reset repeatedly due to the court’s
crowded docket. After spending four months in detention awaiting an asylum
hearing, the applicant requested deportation.

Finally, the immigration judge takes months and sometimes over a year
to render a decision. Of fifty-five non-detained asylum cases for which
Proyecto Libertad has records and which completed the asylum merits in
1988, very few oral decisions were rendered within five months after the
plea.>®® The two cases that reached an oral decision in less than one month
were a great rarity. At the other extreme were cases where the applicant
waited over a year for a decision. In one case, the applicant waited thirteen
months, a second waited sixteen months, and a third lasted twenty months
until decisions were finally rendered. In one case, an asylum applicant waited
five years to receive a written decision from the immigration judge concerning
his claim for asylum.2*® The average delay for these fifty-five non-detained
applicants was just over five months.

The delay was only slightly shorter for detained applicants. Of twenty-six
detained applicants, the average wait was just under four months for a verdict
in their asylum cases. Some detained applicants fell victim to delays stretch-
ing almost twice that long. Whereas one asylum applicant received a decision
less than one month after her hearing was concluded, another remained de-
tained eight months after her first court appearance awaiting the completion
of her merits hearing, and a third waited seven months for a verdict in his
asylum case. Although the Executive Office of Immigration Review (EOIR)
has a practice of placing detained cases on a fast track through the asylum
process, the implementation of that practice leaves much to be desired. The

237. 8 C.F.R. § 208.11 (1992). In many instances, the State Department Advisal dozs not
arrive by the scheduled hearing date, A later hearing date is usually set when this occurs.

238. In re Daniel Perez-Amaya, No. A28-642-987 (PISPC Immigration Court June 27,
1988). Case on file with Proyecto Libertad.

239. The primary data source for delay in immigration court is Proyecto Libertad case
files.

While the sample size of the statistics is relatively small, very few applicants made it to this
stage of the asylum process. Further, in 1988, while 81 Proyecto Libertad clients (55 detained
and 26 non-detained) reached asylum merits hearings, relatively few transcripts for appeal were
received in that year.

240. In re Arsenio Velasquez, No. A24-846-836. Case on file with Proyecto Libertad,
Harlingen, Tex.
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average delay for detainees’ cases (four months) is only one month less than
that for nondetained cases.

Asylum applicants spend months waiting for the INS at every stage of the
asylum merits hearing. As the author observed, the court’s three month hia-
tus compounded the immigration court’s already crowded docket.?*! In sum-
mary, needless court resets and wasteful delays exacerbate tensions in an
already very different situation. These useless procedures only serve to drag
out the process for poor unemployed applicants who have little money for
food and shelter.

CONCLUSION

Congress’ enactment of the Refugee Act of 1980 and subsequent court
rulings were intended to strengthen procedures for asylum application and
ensure access to the immigration courts for all potential asylum claimants.
Even with such safeguards in place, asylum applicants are shunned by the INS
and the immigration court at every turn. The ad hoc and arbitrary discretion
of the INS and the EOIR has allowed these agencies to resist the substantive
and procedural changes instituted to protect asylum applicants.

The difficulties faced by aliens in the South Texas District are particularly
acute. Inadequate support services and housing, the shortage of legal job op-
portunities, and the constant harassment by Border Patrol officers make it
extremely hard for asylum seekers to survive in the District while awaiting a
hearing. Yet, restrictions on bond, change of venue, and employment authori-
zation operate to trap aliens in the District and force a decision between strug-
gling to survive on the streets, fleeing to the country’s interior as illegal aliens,
or accepting deportation to the countries from which they fled.

Given the consequences for political asylum applicants who are not noti-
fied of their right to apply for asylum or to have their claim heard expedi-
tiously, the lack of government safeguards and the arbitrariness of notice and
adjudication work a special injustice. The systemic nonresponsiveness of the
INS in the face of the Nuriez and Orantes court orders, and the wide discretion
afforded to immigration judges in courtroom procedures combine to give pro-
spective applicants virtually no chance of receiving fair access to the asylum
process. The difficulty in obtaining counsel and wasted delays make matters
even worse. Thus, for many aliens in South Texas, the promise of a right to
apply for political asylum is merely illusory.

241. As the author observed, morning master calendar hearings often run into afternoon
sessions. This causes cases scheduled for the afternoon to be rescheduled, either for a later date,
or for the following day, which makes that day’s calendar even more crowded.



