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Determining The Scope of The Second Amendment’s Application

Introduction

In the wake of several tragic school shootings, gun control remains one of the most controversial
issues in American law and politics.* Federal courts have reached varying conclusions regarding whether
the Second Amendment’s protection extends to individuals or only to states.? One such example is the
recent Twelfth Circuit opinion, Wiggum v. City of Springfield,® which upholds an individual right to bear
arms.* While this conclusion is fairly uncontroversial given the precedent of United States v. Emerson,’
Wiggum breaks new ground in extending Second Amendment protections to overturn a city code.® Indeed,
some commentators have assumed that the Second Amendment applies only to federal regulations
because the Supreme Court has denied certiorari in cases that might have incorporated the Amendment
against the states.’

This comment will demonstrate that, contrary to this assumption, the Wiggum court’s application
of the Amendment to a city is permissible; however, the court’s error lies in presuming this expansive
application without considering important policy implications. Part I illustrates the openness of the
Second Amendment’s language regarding its application. Part Il shows how a court’s view of the nature
of the right to bear arms dictates whether it will apply the Amendment against cities. Part 111 will address

policy implications that warrant consideration by courts applying the Second Amendment to cities.

I. The Inconclusive Language of the Second Amendment
The Second Amendment states: “A well regulated militia being necessary to the security of a free

state, the right of the people to keep and bear arms shall not be infringed.”®

The passive construction of
“shall not be infringed” leaves open which specific governmental entity the Amendment prohibits from
infringing. The most expansive reading would apply this prohibition to any governmental body, including
the federal government, states and cities. The Wiggum court applies such a reading.’

However, three key contextual considerations suggest that the Founders intended to distinguish

between the federal government and the states. First, the Tenth Amendment delegates different powers to
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“the United States” versus “the states respectively.” Second, the militias at the time of enactment were
specifically within the purview of individual States.** Third, the Amendment’s protection of state militias
was intended as a compromise’? to offset the Anti-Federalists” concern of an over-reaching federal
government.™

In spite of this balance between federal and state power, the plain text does not explicitly preclude
the Amendment’s application to cities. Considering the federal government is no longer feared as it was
two centuries ago,** it may be appropriate to update the scope of the Amendment’s application.’®
However, the Wiggum court did not separate analytically the issue of whether to apply Second

Amendment scrutiny to a city, as arguably it should have.

1. The Nature of the Right Dictates the Scope of Its Application

The relevant jurisprudence demonstrates that a court’s definition of the scope of the
Amendment’s application is inextricably tied to its interpretation of the right the Amendment bestows. In
interpreting this right, courts have often referred to the collective-individual distinction. Under the
“collective right” approach, the Amendment protects the right of “state governments to preserve and arm
their militias.”*® Under the “individual right” approach, the Amendment protects the right of “individuals
to possess arms for private use.”*’ An intermediate approach, identified as the “sophisticated collective
right,” grants an individual right only to militia members “actively participating in the organized militia’s
activities.”*®

The collective-individual distinction is salient because a court’s adoption of a collective /
sophisticated collective right leads the court to conceive the Second Amendment’s scope narrowly,*
whereas the individual right produces the opposite result. In Love v. Pepersack, the defendant claimed
that, by denying her handgun application on grounds not specified by Maryland code, the police had
violated her individual constitutional right.° Relying on the Supreme Court precedent of United States v.

Miller,?! the court concluded based on a sophisticated collective approach that the defendant failed to

show how her possession would preserve an effective militia.”> Under this approach, it seems absurd that
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the Amendment would protect the states’ right to a “well-regulated militia”* while also prohibiting the

states from regulating this right. Thus, it is fitting that, prior to finding a collective right, the Love court
declared that “[t]he Second Amendment does not apply to the states.”*

By contrast, the Wiggum court overturned the Springfield Code on the basis of an individual right
to possess guns® without even addressing the appropriateness of applying Second Amendment scrutiny to
a city. Yet, the court’s failure to analyze the scope of the Second Amendment is not surprising. Under the
individual rights model the court espouses, the personal right of self-preservation would be held
paramount.?® The logical conclusion of this model is that the individual right to bear arms must be
protected irrespective of whether the federal, state or city government is the infringing party. Skipping an
analytical step, the court thus assumes the Amendment applies to cities.

The problem with Wiggum’s methodology is that the question of scope is roughly equivalent to a
jurisdictional question that should ideally be addressed before determining the nature of the right
bestowed. That is, courts should fully consider whether the Amendment applies before deciding how it
applies. Whether or not the Love court reached the proper conclusion, it addressed (albeit succinctly) the

former prior to deciding the latter. Conversely, while the Wiggum court’s expansive application may be

permissible, its shrunken analysis is not.

I11. Problems With The Inbuilt Connection

While a court’s interpretation of the right to bear arms quite clearly affects how the court defines
the scope of the Second Amendment’s application,?’ the inbuilt connection displayed between the scope
and the right is problematic for two main reasons. Namely, in addition to raising federalism concerns, the
analytical framework seems to allow courts such as Wiggum to sidestep important policy considerations
that should not be given short shrift.

The principle of federalism dictates that certain matters should be left to the states and their
localities out of respect for the “dual sovereignty system.”?® Federalism concerns are strongest when the

states have traditionally been responsible for regulating an area of law. Perhaps federalism concerns are
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weaker in the realm of gun control because Congress has been active in regulating gun ownership since
the 1930s.%° However, extant federal regulations merely restrict certain classes of individuals from
owning guns,*® such as felons® or persons convicted of domestic violence.*? Some states and cities have
enacted regulations stricter than federal regulations, the most notable examples being the outright bans on
handguns in Chicago and Washington D.C.* This difference may well owe to the freedom of state and
city regulations from Second Amendment scrutiny. Admittedly, the effectiveness of stricter regulations is
empirically debatable.®* However, the value of local experimentation with gun control methods--beyond
the baseline set by federal regulations but without an effect on the rest of the country--should not be
dismissed without consideration. Furthermore, this freedom enables localities to appropriately tailor their
laws to the cultural needs of their constituents® without being second-guessed by the judiciary. At the
very least, the freedom of cities and states to regulate more forcefully than the federal government should
not be denied without a functional justification for this policy choice.*®

Moreover, George Thomas suggests that policy considerations may actually favor greater
localism in gun regulation.®” Some have argued, though without direct evidence, that federal laws might
be more effective than the state and local laws often undermined by cross-state gun trafficking.*®
However, existing federal regulations fail to address the “secondary market” of illegally resold guns that
contributes to most gun-related violent crime.* While the NRA has gained passage of state “preemption

laws” limiting local power over gun control,*

this does not automatically require that all state regulations
mirror federal regulations. Rather, as Thomas argues, given the narrowing of the technological gap and
the increased local access to data,** gun regulation at the local level bears the advantages over federal
regulation of greater market intelligence and process protection.*? Local market intelligence is particularly
salient in an era where the “diffuse and decentralized”** secondary market is the main cause of criminal

and youth access to weapons.** Process protection ensures democratic legitimacy because local

regulations enable citizens to participate in the laws that affect them.*
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This is not to say that federalism and the advantages of local gun regulation should categorically
prevent courts from applying the Amendment to cities. These factors merely demonstrate that such a

conclusion warrants fuller discussion of scope than that accorded by the Wiggum court.

Conclusion
Ultimately, the problem with courts applying the Second Amendment to cities without pause is
that doing so diminishes the legitimacy of this expansive application. The Second Amendment’s language
leaves open whether it applies to cities. However, policy considerations demand that courts fully analyze
the scope of the Amendment’s application rather than assuming whatever scope naturally corresponds to
the right bestowed. In this sense, the Wiggum opinion is troubling not because of its conclusion but

because of how it arrives at its conclusion.
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