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CREATING AN INDIVIDUAL RIGHT TO BEAR ARMS  

THROUGH MANDATORY REGISTRATION LAWS 

INTRODUCTION 

The Supreme Court has held that the Second Amendment right to bear arms is 

inextricably tied to the purpose of promoting state security through “well regulated militias.”  

But what is the relevance of such a limitation in a day when private citizens no longer enroll in 

state militias?  I will argue that a state’s ability to regulate, organize and potentially summon its 

gun-owners for state security satisfies the “well regulated militia” limitation of the Second 

Amendment.  Further, because a state’s ability to organize gun-owners at minimum requires 

knowing who the gun-owners are, only by the states’ enacting mandatory registration laws does 

the constitutional right to bear arms become a cognizable individual right.  Further, these 

mandatory registration laws, especially if enacted on the state level, will be acceptable to the 

general population while also promoting effective gun control policies. 

I 

THE NATURE OF THE RIGHT TO BEAR ARMS 

A. The Second Amendment is a hybrid of right and duty. 

The Second Amendment confers a unique and inextricable blend of both right (to possess 

arms) and duty (to serve in militias for the protection of the state).  This hybrid nature of the 

Second Amendment’s conferral is clear from the text of the amendment and its history.   

The text reads, “A well regulated Militia, being necessary to the security of a free State, 

the right of the people to keep and bear Arms, shall not be infringed.”i  The prefatory clause of 

the amendment—unique among Constitutional provisionsii—expresses its civic purpose: to 

assure the availability of militias for the security of the states.iii  The right conferred must be 
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interpreted with that end in view.iv  Only the keeping and bearing of arms that has “some 

reasonable relationship to the preservation or efficiency of a well regulated militia” is protected 

by the amendment.v  Thus, the text suggests that the duty to serve in a state-summoned militia 

inheres in the very right conferred.   

History further reveals the intrinsic “duty-like” nature of this right.  The “right” to 

possess arms originated as a begrudging duty of citizen law enforcement.vi  Additionally, the 

founding-era Congress and state legislatures passed laws requiring all qualifying men to enroll in 

their state militias and subsequently arm themselves.vii  Finally, the first proposed version of the 

Second Amendment contained a conscientious objector provision, allowing an exemption from 

bearing arms for the “religiously scrupulous.”viii  Such an exception only makes sense if the 

Second Amendment imposes a duty, for an exemption from exercising a private right would be 

nonsensical and superfluous.ix   

B.  The right to bear arms is circumscribed by its civic purpose of preserving the efficacy of 

militias. 

 In United States v. Miller, the Supreme Court held that the Second Amendment does not 

protect gun ownership that does not bear “some reasonable relationship to the preservation or 

efficiency of a well regulated militia.”x  Because the issue in Miller was whether the Second 

Amendment protected a particular type of firearm (in that case, a short-barreled shotgun),xi some 

courts have tried to limit its holding to imposing conditions on the types of guns to be owned, but 

not their owners.xii  However, not only does this limitation rely on an arbitrary distinction 

between arms and people not supported by Miller,xiii it ignores further Supreme Court precedent.  

In Lewis v. United States,xiv the Supreme Court cited Miller’s “some reasonable relationship” 

language for the proposition that a federal law barring an individual from gun ownership—
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irrespective of gun type—did not violate the Second Amendment,xv indicating that the 

“reasonable relationship” to the militia limits both the types of guns and types of persons 

protected by the amendment.xvi  Thus, to the extent that the Second Amendment confers an 

individual right on private citizens to possess firearms, such a right exists only insofar as such 

possession bears a reasonable relationship to militia service.xvii 

II 

MANDATORY REGISTRATION LAWS ARE NECESSARY TO SUSTAIN AN  

INDIVIDUAL CONSTITUTIONAL RIGHT TO POSSESS ARMS 

Given the argument above, one cannot simply write out the “well regulated militia” 

connection from the right to bear arms.  However, the nature of this limitation has caused 

considerable debate.  After all, state militias are largely defunct.xviii  The “hue and cry” of 

mandatory citizen law enforcement is long past.xix  Understandably troubled by this change in 

legitimating circumstances, and based on the fact that, at the time of founding, virtually every 

free man was a “member” of the militia,xx many scholars and courts have argued that the 

individual right to possess arms is entirely independent from the existence or absence of a state 

fighting force.xxi  However, this argument proves too much.   

Though a militia may merely be the “raw material” of the state fighting force, xxii 

comprising entirely ordinary private citizens,xxiii the popular nature of the militia is not logically 

sufficient to eliminate the relevance of the militia altogether.  The essence of a militia is that its 

members could be called for military service.xxiv  Even if many never are in fact called for such 

service, a militia is not a militia, unless it is at least susceptible to state organization.xxv 

In addition, the Second Amendment can continue to serve its civic purpose in the modern 

day.  The militia’s essential purpose—the enlistment of citizens to act in concert for the common 
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defense of the state and its lawsxxvi—is not obsolete; an armed populace can still provide a 

deterrent effect against the possibility of tyranny and oppression from the federal government or 

a foreign invader.xxvii   

A militia must be inherently under the state’s control, organization, and regulation.  

Registration of the militia’s members and weaponry is a baseline requirement to a state’s ability 

effectively to assert control and impose organization over the militia, as a state cannot organize 

without first knowing who and what to organize.xxviii  It is up to the state to summon the militia, 

and determine which threats warrant its assistance.xxix  The Second Amendment itself requires 

militias be “well regulated.”xxx  Finally, the right that the Second Amendment preservedxxxi was 

defined by state laws and contemporaneous practices,xxxii which included mandatory enrollment 

in state militias for qualifying men.xxxiii  In fact, the states maintained a register of who could be 

called for service, their whereabouts and which weapons they possessed.xxxiv  Thus, the very right 

protected by the Second Amendment presupposed the equivalent of gun registration laws.xxxv   

 Because any individual right to keep and bear arms must be “reasonably related” to the 

preservation of state militias,xxxvi and state militias cannot exist without registration of their 

members,xxxvii an individual constitutional right to gun ownership is not cognizable without 

mandatory registration laws.  

III 

MANDATORY REGISTRATION LAWS ENACTED ON STATE LEVEL WILL BE AN EFFECTIVE MEANS 

OF GUN CONTROL AND ACCEPTABLE TO THE GENERAL POPULATION 

 Not only are mandatory registration laws constitutionally required for an individual right 

to gun ownership, such laws can be both palatable to gun rights activists and effective at 

meaningful gun control. 
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 Mandatory registration laws will promote effective gun control.  Registration laws will 

apply equally to the primary (formal) and secondary (informal) market, thus avoiding the pitfalls 

of much gun control legislation.xxxviii  Registration laws will promote traceability of guns used in 

crime,xxxix provide crucial data about gun ownership,xl aid in identification of individuals barred 

from ownership,xli and may possibly even deter some criminals from owning and using guns.xlii  

In addition, such registration laws will be more effective and legitimate when issued by the state 

than the federal government.  Because the Second Amendment does not apply to states,xliii and 

indeed the very purpose of the Second Amendment is to protect the security of the “states,”xliv 

states are in the best position to determine exactly what level of regulation is necessary to their 

“security.”  Further, local legislators can better tailor regulation to target their own community’s 

secondary market, and local citizens will be more receptive to state laws over which they feel 

they have a more meaningful influence.xlv 

 But even pro-gun activists will not recoil at mandatory registration laws, if introduced 

properly.  Even those embracing an individual-rights model of the Second Amendment 

acknowledge that gun control regulation is permissible.xlvi  Indeed, registration laws would not 

be considered impermissible “prior restraints” on gun rights, for mandatory registration, as 

opposed to discretionary licensing, leaves no room for government discretion in granting or 

denying gun ownership.xlvii  Additionally, rather than fearing registration as stigmatizing and 

foreboding of a total ban on ownership, gun owners will feel affirmed that registration laws 

actually recognize and make cognizable their individual Constitutional rights to gun ownership, 

and feel relieved that ultimate dispossession of their weapons is made thereby further 

unlikely.xlviii  They will also feel validated in that instead of connoting moral deviancy, 

registration symbolizes the praiseworthy exercise of a civic duty, consonant with founding-era 
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state militias and the fundamentally duty-imbued nature of the Second Amendment right to bear 

arms.xlix 

CONCLUSION 

 Only by the adoption of mandatory registration laws will the Second Amendment confer 

on private citizens an individual right to bear arms. 
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