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Chapter 4: The Great Depression & Educational Reform

As he was in the 1920s, Dean Wilkinson continued to be a leader in legal educational
reform in New York State and at Fordham Law School. With the urging of Fordham
University’s President, he filed a motion in the New York Court of Appeals in 1934 and
persuaded the court to adopt his motion to change its rules to permit a four year night law school
program. Wilkinson modified Fordham Law School’s night curriculum in September 1934 to
comply with the four year night school program, bringing it into conformity with accreditation
standards of the American Bar Association and satisfying membership requirements of the
Association of American Law Schools. Again at the urging of the Fordham University
President, Wilkinson continued to raise the Law School’s academic standards and changed its
faculty hiring practices in order to earn for the Law School the approval of the American Bar
Association as an accredited law school in 1936 and membership in the selective Association of
American Law Schools in the same year. He also re-established the Fordham Law Review in

1935. He was active in shaping the standards for admission to law practice in New York State.
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One of the major reforms Wilkinson accomplished in the 1930s was persuading the New
York Court of Appeals to change it rules to permit law schools to expand their night programs
by spreading the three year curriculum over four years. The need for this change first arose
when the ABA and AALS adopted a resolution in the early 1920s that required part-time and
night law programs to be the equivalent of full-time programs, but they were to be offered over
four years instead of three years. The motivation behind this standard combined a concern to
enhance professional standards and a desire to exclude poor urban immigrants from the
profession. Fordham Law School’s part-time, evening curriculum was the same as the three year
day school curriculum. The need to adopt the four year night school curriculum became acute in
1929 when the state of Connecticut Board of Law Examiners decided to prohibit the graduates of
Fordham Law School, New York University Law School, Brooklyn Law School and Temple
University Law School of Philadelphia from taking the Connecticut bar examination after
January 1, 1930. Its stated reason was that “these schools are regarded as part-time institutions.”
The deans of these law schools expressed “strong disapproval” of Connecticut’s action,
characterizing it “as an arbitrary discrimination whose effect would be to place the youth of
small means, whose only recourse is a part-time school, under a new handicap, and to tend to
restrict entrance to the profession to young men of means.” A member of the Connecticut Bar
Examination Commission, James E. Wheeler, rejoined that it was merely adopting the standards
recommended by the AALS, the ABA’s Council on Legal Education and the Carnegie

Foundation.!

Lthese schools,” “Connecticut Bans 3 Law Schools Here,” The New York Times, June 5,

1929, p. 1; “as an arbitrary,” id.
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A spokesman for New York University Law School, Professor Henry B. Pogson,
highlighted the arbitrary nature of Connecticut’s action. In a statement that was equally
applicable to Fordham and Brooklyn Law Schools, Professor Pogson asserted that Connecticut’s
exclusion of N.Y.U. Law School’s full-time graduates “simply because they attend a university
which also teaches part-time law students in separate divisions is neither intelligent nor
intelligible.” As for the part-time students, if they passed the same examinations as those
students “who are able to devote all their time to study [law] there is no reason why they
shouldn’t be fitted to practice law.” Perhaps anticipating Connecticut’s action, N.Y.U. Law
School adopted in April 1929 the ABA’s and AALS’s standards for part-time programs and
extended its evening school to four years beginning with the entering class of September 1930.2

The New York Times defended Connecticut’s decision on the bases of two distinct yet
interrelated grounds. The editor cautioned that critics of the Connecticut Bar Examination
Commission “should not overlook its commendable motive. The profession [of law] is crowded.

It includes many incompetents. There ought to be stricter requirements for admission.”
According to the president of the New York State Board of Examiners, the editor reported, “most
of the candidates who fail are lacking in intellectual ability.” A former member of the New York
Committee on Character and Fitness resigned because “the committee had no power to weed out
80 percent of the candidates [in]sufficiently educated to appear in court.” He claimed that “Their

general knowledge was sometimes so limited that they had never heard of great figures at the

%professor Pogson’s statements, “Connecticut Bans 3 Law Schools Here,” The New York
Times, June 5, 1929, pp. 1,16; N.Y.U. adopts 4 year evening program, “Says N.Y.U. Changed
Law Requirements,” id., June 6, 1929, p. 18.
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bar.” The deficit of “general knowledge” could be remedied with educational prerequisites for
admission to law school. The Times consequently suggested that admission to the bar be
restricted to college educated candidates, a qualification that would exclude immigrants and their
offspring. This effect notwithstanding, The Times editor maintained that bar examiners should
“prevent the examination of young men who have not been trained to think and who are poorly
informed about the history and government of their country. It is not enough for them to be able
to repeat legal principles from memory.”?

The Times identified an arbitrary feature of Connecticut’s decision. Noting that “a
student for three years in a law office is welcome in Connecticut,” The Times editor opined that
“it seems an inconsistency for Connecticut to exclude a graduate of the institutions named and
allow an office student of three years to be examined. An industrious student at these colleges
and schools should be able to learn as much law as a worker in an office for three years, whose
hours of study are limited.” To turn away an applicant “if he takes night or part-time courses of
instruction must seem an injustice to many.” Unjust or not, The Times supported Connecticut
because “there are overcrowding and incompetency at the bar, and something must be done to
reduce both.™

Part-time programs were under attack in New York State as well as Connecticut. A
certain “local bar [association]” had petitioned the New York Court of Appeals to change its

rules regarding part-time law schools, and Wilkinson believed that “the instigators of this

movement” sought to eliminate part-time law programs entirely in New York State. He had

%«Admission to the Bar,” The New York Times, June 6, 1929, p. 19.
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persuaded some of the “instigators” that it was not possible to eliminate part-time law programs,
and, even if it were possible, it would be undesirable to eliminate them *considering the public
character of the profession of the law.” Wilkinson undoubtedly was thinking of the
undemocratic and elitist effect of eliminating part-time law school programs, namely, excluding
the working classes — comprised largely of Catholics, Jews and Southern and Eastern Europeans
-- from attending law school and restricting the practice of law to those wealthy enough to attend
law school without having to support themselves.”

Dean Wilkinson defended the three year night program by explaining why a four year
curriculum “would be impracticable” under the current New York Court of Appeals rules. The
four year program would impose an unreasonable and unfair burden on part-time students. The
Court of Appeals did not distinguish between full-time and part-time law programs, or, as
Wilkinson put it, between “day and night work.” It applied “the same minimum standard of
weekly instruction” to both. All law students were required to take a minimum of ten class hours
per week over 32 weeks per year for a minimum of three years. Wilkinson saw no benefit to
night students to extend the night school to four years under these rules, because it would impose
an additional year of a minimum of ten class hours per week over 32 weeks, requiring night

students to attend 120 more class hours than the “day men.”®

*Admission to the Bar,” The New York Times, June 6, 1929, p. 19.

>3 local bar association” and “the instigators of this movement, Dean’s Report, February

20, 1930, p. 7; “considering the public character,” id., p. 8.

%It would be impracticable,” “Connecticut Bans 3 Law Schools Here.” id., June 5, 1929,

p. 16; “day and night work” and “same minimum standards,” Ignatius M. Wilkinson to The Rev.

Charles J. Deane, S.J., Fordham University, October 7, 1931 attached in Dean’s Report, January

28,1932 as EXHIBIT “C”; “day men,” Dean’s Report, January 28, 1932, p. 18; New York Court
5
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There still was no generally accepted understanding of what constituted part-time and
full-time law study. The New York “instigators” distinguished between them according to the
time of day the courses were offered. Any law school operating principally before 4 p.m. was
considered a full-time school, and any law school operating principally after 4 p.m. was a part-
time school. If this distinction were adopted, Fordham’s morning and afternoon sessions would
be considered full-time programs and would operate under the 3 year rule. The evening division
in Manhattan and the Bronx would be considered part-time programs and would have to be
extended to 4 years to satisfy ABA and AALS standards. Operating a three year night program,
Fordham Law School consequently was not an ABA accredited law school or a member of the
AALS.

Wilkinson supported the extension of the part-time law school curriculum to four years if
the Court of Appeals changed its rules to enable part-time students to take the same number of
classroom hours over four years that full-time students took over three years. He thought the

extra length of study could be of benefit to the night student. Wilkinson made his views known

of Appeals minimum requirements, Dean’s Report, January 28, 1932, p. 15. Wilkinson did not
think the Connecticut decision would affect Fordham Law School’s curriculum. “Says N.Y.U.
Changed Law Requirement,” The New York Times, June 6, 1929, p. 18. The Connecticut Bar
Examination Committee had approved Fordham’s morning and afternoon divisions three years
earlier. Wilkinson remarked that its approval “undoubtedly rests on the fact that the hours at
which they are conducted stamp them as full time schools.” Unfortunately, Fordham offered its
two credit hour course in Connecticut Practice at 6 p.m. Wilkinson asked the Connecticut Bar
Examination Committee whether taking this two hour course in the evening division “would in
any way militate against” a day student who took “thirty-four thirty-sixths of his three year
course” in the day school and render him ineligible to sit for the Connecticut Bar Examination.
Dean Wilkinson to Joseph L. Melvin, May 20, 1926, folder 1, box 12. The Committee’s reply
could not be found.

"Dean’s Report, February 20, 1930, pp. 7-8.

6
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to William D. Guthrie, constitutional lawyer, Columbia Law School Professor, and former
President of the Association of the Bar of the City of New York, who was to give an address on
this subject to the New York State Bar Association at its annual meeting in January 1931.
Wilkinson told Guthrie that “the night man did not require more classroom instruction than his
day brother but required more free time for preparation of his case material outside of class so as
to put him on an equality with the day student.” Guthrie incorporated Wilkinson’s views in his
speech, and in the discussion that followed Wilkinson declared his support for the four year night
school and for a change in the Court of Appeals rules which clearly distinguished between full-
time and part-time law study and that required fewer classroom hours per week for part-time
students.®

Following the New York State Bar Association’s meeting, Wilkinson emerged as a leader
in shaping the rules regulating part-time legal education in New York State. It was in his
capacity as a member of the Association of the Bar of the City of New York, its Joint Conference
on Legal Education, and as Dean of Fordham Law School that he influenced the course of legal
education in New York State. In these capacities, Wilkinson drafted a resolution which the
Association adopted that petitioned the New York Court of Appeals to distinguish between full-
time and part-time law schools, to define what comprised a full-time and a part-time law
program, and to authorize part-time programs to be spread over four years with a reduced
number of weekly class hours each year. The New York County Lawyers Association joined in

the petition, and the American Bar Association supported it by sending a representative to argue

8Dean’s Report, January 28, 1932, pp.15-17.
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to the Court of Appeals on its behalf. According to Wilkinson, every law school in New York
State supported the change, save St. John’s Law School in Brooklyn. Wilkinson, among other
lawyers, appeared before the Court of Appeals to argue on behalf of the ABCNY petition on
June 5, 1931. He also submitted a written brief on behalf of Fordham Law School.’
On July 15, 1931, the New York Court of Appeals denied the petition to change its rules.

In a per curium opinion, the court explained that the proposed change “must be at least
postponed until a more satisfactory definition can be worked out whereby to distinguish between
full-time and part-time courses.” The distinction between the two kinds of programs was based
on the time of day the courses were offered. A “full-time law school” was one in which two-
thirds of the courses were offered after 9:00 a.m. and before 4:00 p.m. A part-time school “is
defined as any other.” The court noted that the distinction, “Roughly speaking,” corresponded
“to that between the day law schools on the one hand and the evening law schools on the other.”

It thought this definition inadequate and thus concluded that its consideration of the proposed
rules change must await “a more satisfactory definition . . . to distinguish between full-time and
part-time courses.” The court thought that the proposed rule change would be “unjust to evening
students” for two reasons. It found that many day students were “employed in gainful

occupations during the night time and during free hours of the day,” and that night students

°Dean’s Report, January 28, 1932, pp. 15-19. Wilkinson appended his brief as EXHIBIT
“D,” In the Matter of the Rules Relating to Admission to the Bar, Memorandum on Behalf of
Fordham University, School of Law, id. Wilkinson acknowledged that “the spokesman” for
New York University made an argument, and The New York Times (“Hears Plea June 5 on Bar
Standards,” June 1, 1931, p. 19) reported that Cornelius W. Wickersham and George A.
Spiegelberg, chairs of the Committees on Legal Education of the ABCNY and New York
County Lawyers Association were to argue on behalf of the petition along with representatives
of the American Bar Association of the law schools in New York State.

8
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maintained “their standings in the law schools” and “their ratings” before the bar examiners. In
light of these circumstances, extending legal studies to four years for all students would treat day
and night students equally, the court opined, but this equal treatment would “operate harshly” on
those students who had to work to support themselves while in law school. The Court felt
“constrained at this time to deny the applications,” but it would reflect upon the “interesting
data” the petitioners submitted, “and with the co-operation of the bar and of the faculties of the
law schools may lead to action in the future.” The ABCNY remained determined to persuade the
Court of Appeals to adopt its proposal, gathering “comprehensive statistics and data” to refute
the arguments of the petition’s “opponent” and to support the arguments Wilkinson made.°

The ABCNY Joint Conference sent a survey to all ten law schools in New York State and
four law schools outside of the state in the spring of 1932. It reported its findings in June 1935.
All but three of the in-state law schools participated along with the four out-of-state law schools.
The results are tabulated in Tables 4-1 to 4-3.

TABLE 4-1
Day Students Who were Full-Time & Part-Time & Hours Work/Week 1931-1932

1% the Matter of the Petition of the Association of The Bar of The City Of New York et
al., for Amendment of the Rules of the Court of Appeals Relative to the Study of Law, 257 N.Y.
211, 177 N.E. 423 (1931); “comprehensive statistics,” Dean’s Report, January 28, 1932, p. 19.

9
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Law School Total |#& % F-T |#& % Who #& % #& %

Stud. | No Work Work 30+ hrs | Work Work
20-30 hrs | 01-19 hrs
SUNY Buffalo 206 125 61% 021 10% 028 14% | 032 16%
Columbia 525 413 79% 004 01% 021 04% | 087 17%
Cornell 139 100 72% 003 03% 009 06% | 027 19%
Fordham 457 250 55% 095 21% 062 14% | 050 11%
Harvard* 2807 | 917 33% 167 06% 204 07% | 407 15%
N.Y.U. 561 316 56% 076 14% 066 12% | 103 18%
Penn. 196 137 70% 005 03% 011 06% | 043 22%
Syracuse 102 069 68% 005 05% 007 07% | 021 21%
U.Va. 098 074 76% 005 05% 006 06% | 013 13%
Yale** 235 214 91% 007 03% 010 04% | 062 26%

*Harvard’s enrollment was 1517 students. But these figures are based on 2807 replies, due to
the questionnaire calling for replies for each of the three years. Dean Roscoe Pound asserted
that the results, “while far from accurate, give a fair estimate of the work.”

**Yale’s enrollment was 318 students, but only 235 replied to the questionnaire.

Source: “Survey of Full-time and Part-time Law Students” conducted by the Joint Conference
on Legal Education, Association of the Bar of the City of New York, June 15, 1935, included as
Schedule C, Dean’s Report, February 17, 1936.

TABLE 4-2
Night Students Who are Full-Time & Part-Time & Hours Work/Week 1931-1932
Law School | Total |#& % P-T [#& % |[#& % #& % #& %
Stud. | No Work 40 hrs 30-40 hrs 20-30 hrs 01-19 hrs
Fordham 580 476 82% 289 50% | 140 24% 024 04% 023 04%
N.Y.U. 254 242 95% 164 65% | 056 22% 006 02% 016 06%

Source: “Survey of Full-time and Part-time Law Students” conducted by the Joint Conference
on Legal Education, Association of the Bar of the City of New York, June 15, 1935, included as
Schedule C, Dean’s Report, February 17, 1936.

TABLE 4-3
Day Students & Average Hours per Week Devoted to Law Studies 1931-1932

10
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Law School F-T No |40Hrs |30-40 | 20-30 10-20 1-10
Work Hrs | Hrs Hrs Hrs
SUNY Buffalo 42 39.5 355 |40 37 5
Columbia* 53 47 49 52 47 49
Cornell* 47 40 40 48 49 51
Fordham Day** 34.6 27.5 31 32.9 32.5 35
Fordham Night 33.1 29.6 30.8 |32.2 32.5 34.3
Harvard 50 31 33 41 39 45
N. Y. U. Day** 36.1 30.6 31.1 |326 34.4 34.5
N. Y. U. Night*** 29.6 26.1 273 |27.1 29.75 29.1
Penn.* 48.55 27.5 375 4295 38.95 45,95
Syracuse 48 41 42 46 46 45
U.Va. 38.1 34.2 30 35.9 30 37
Yale* 47 40 47 42 47 46

Source: “Survey of Full-time and Part-time Law Students” conducted by the Joint Conference
on Legal Education, Association of the Bar of the City of New York, June 15, 1935, included as
Schedule C, Dean’s Report, February 17, 1936.

*Require 14 hours of class per week, which increases the time devoted to law study.

**Require 12 hours of class per week, which decreases the time devoted to law study.
***Require 10 hours of class per week, which decreases the time devoted to law study.

The vast majority of students in day schools were full-time students who devoted their entire
time to their studies, and the vast majority of students in the night schools were part-time
students who worked at jobs outside of law school for thirty to forty hours per week. The law
schools with the best reputations offered only day courses, and, with the possible exception of
Harvard Law School, they had the highest proportion of full-time students who devoted all of
their time to their studies. The Fordham and N.Y.U Law Schools were the only law schools that
offered night programs, and they had the smallest proportion of full-time day students. Not only
did these law schools have the most part-time day students, Fordham day students worked more
hours at outside jobs than those of any other law school, and N.Y.U day students worked almost

as many. The overwhelming majority of night students at Fordham Law School and almost all

of the N.Y.U. Law School night students were part-time students. One-half of the Fordham
11
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night students and two-thirds of the N.Y.U. night students worked at least forty hours per week,
and another quarter of the Fordham night students and a bit more than a fifth of the N.Y.U. law
students worked thirty hours or more per week.*

The Joint Conference surveyed the number of hours per week students devoted to their
legal studies. These data show that the time students devoted to law study varied substantially
inversely to the time devoted to work other than law study. Law students at Fordham and
N.Y.U., who worked at outside jobs devoted the fewest hours per week to their legal studies.
Wilkinson calculated that Fordham Law School’s full-time students studied about 2 hours for
every hour of class, and part-time students studied only 1 1/4 hours for every hour in class. He
believed these results offered “a compelling argument” to extend the evening course to four
years in order to reduce the number of classroom hours and allow more time for study to the
“evening men.” Wilkinson predicted that this step would afford the majority of evening students
who worked a full business day the opportunity to study that was enjoyed by day students. He
also thought it should enable evening students to do better in their classes, which would permit
the Law School “to demand greater scholastic proficiency” of students without establishing
different scholastic standards in the different divisions or “over-taxing” evening students.*?

The Joint Conference reported that nineteen states distinguished between day law

"Dean’s Report, May 15, 1934, pp. 23-24. See Tables 4-1 and 4-2. Wilkinson thought
the 82% of evening students who worked at outside jobs was unusually low. In “normal times,”
95% of “evening men” worked at some occupation during business hours. Conversely,
Wilkinson thought the 17.9% of evening students who devoted all of their time to their studies
was abnormally high, and he attributed this abnormality to the paucity of available jobs due to
prevailing “business conditions.” Id.

2Dean’s Report, May 15, 1934, p. 25. See Table 4-3.

12
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programs and night law programs. The New York State Education Department also wanted to
distinguish day law programs from night law programs and to extend the latter to four years.
Such distinctions in full-time and part-time programs had become “prevailing practice in
university circles generally,” that is, in other fields of study such as engineering. Brooklyn Law
School, New York Law School and St. Johns Law School, which failed to distinguish between
full-time and part-time programs and conducted both full-time and part-time programs on a three
year basis were contrary to general educational practice. The Joint Conference reported that the
results of its survey supported its conclusion that extending evening programs from three to four
years of substantially the same number of hours of class work was “sound in principle.”*
Before the Joint Conference published its findings, Fordham University President, the
Very Rev. Aloysius J. Hogan, S.J., directed Dean Wilkinson to place the Law School’s night
program on a four year basis beginning with the entering class of September 1934 even though
the New York Court of Appeals still required only three years. This was a gutsy move, because
Wilkinson estimated that enroliments and revenues would decline significantly if Fordham
adopted a four year night school when the state only required three years and two other law
schools in New York City were still offering three year night school opportunities. Wilkinson
predicted that, if Fordham adopted the four-year night school plan in September 1934, the likely

reduction in student enroliments would be 35% of its 1933-1934 enrollment (a reduction

from1,094 to 711 students) and the loss of about 40% of its “gross revenues” revenues for that

Beprevailing practice,” Survey of Full-time and Part-time Law Students” conducted by

the Joint Conference on Legal Education, Association of the Bar of the City of New York, June
15, 1935, p. 11, included a in Schedule C, Dean’s Report, February 17, 1936; “prevailing
practice,” id., p. 12; “sound in principle,” id., p. 13.

13
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year ($95,164 of $237,910) over the first four years of operation. Pointing out the importance of
the Law School to the financial structure of the University, Wilkinson recommended against
adopting the change, noting that it portended a “serious effect” on the finances not only of the
Law School but of the “University generally,” particularly with the continuing “bad business
conditions” and “the hoped-for improvement” not materializing “as rapidly as had been
expected.”**

Wilkinson also advised Father Hogan to bear in mind that the rules regulating night
schools may not change for some time. In his opinion, “the Court of Appeals [was] not likely in
the near future, to change the rules regulating law study to require part-time work to be done
over a longer period.” Even if the Court of Appeals did approve of this change, “then the matter
would have to be taken up, in all likelihood, with the State Education Department and with the
representatives of the Section on Legal Education of the American Bar Association.” All of this
would take time. Wilkinson recognized the possibility that the Law School could “survive the
change without showing an operating deficit.” A 20% increase in tuition, from $200 per year to
$240 per year beginning in the 1935-1936 school year, would “remove the hazard of an
operating deficit and possibly enable the School to return a modest operating profit.”*®
These data and the possibility of “greater scholastic proficiency” supported Father

Hogan’s decision to place the Law School’s evening division on a four year basis. He directed

Wilkinson in November 1933 to make the night school a four year program beginning in

“Dean’s Report, May 15, 1934, pp. 2-3; Dean Wilkinson to Very Rev. Aloysius J.
Hogan, S.J., Oct. 17, 1933, attached as EXHIBIT “D” in Dean’s Report, May 15, 1934.

Dean’s Report, May 15, 1934, pp. 2-3; Dean Wilkinson to Very Rev. Aloysius J.
Hogan, S.J., Oct. 17, 1933, attached as EXHIBIT “D” in Dean’s Report, May 15, 1934.

14
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September 1934, provided that “the necessary State [Education Department] authorization can be
secured.” He also directed Wilkinson “to make the necessary application on behalf of the
School” to the New York Court of Appeals “for such amendments to its rules as you deem
requisite to the end in view,” and to the New York State Education Department “to obtain
approval of the re-arranged curriculum for the degree of LL.B.” In addition to “greater
scholastic proficiency”, Father Hogan had a second reason for authorizing the four year part-time
program even without any changes in the Court of Appeal rules relating to minimum class hours:
getting Fordham Law School on the list of ABA approved law schools. After securing
“favorable action” from “the above authorities,” Father Hogan directed, Wilkinson was to
“proceed to negotiate with the proper authorities of the American Bar Association to the end that
approval of the School by the Section on Legal Education of that body may be obtained as
well.”*®

Dean Wilkinson filed Fordham Law School’s petition to the New York Court of Appeals
in late December, 1933 asking the court to amend its rules to enable law schools to spread their
part-time curricula from three years to four years without requiring more class time than that
required of the three year full-time programs. Wilkinson argued that this could be accomplished
if the court were to reduce the minimum required hours of class per week from the current
minimum of 10 hours for all law students to 8 hours for part-time law students. The petition

asserted that Fordham Law School required all of day and evening its students to complete

twelve class hours a week for three scholastic years, or thirty-six year hours in all, even though

®Aloysius J. Hogan, S.J. to Ignatius M. Wilkinson, Nov. 17, 1933, attached as EXHIBIT
“D” in Dean’s Report, May 15, 1934.
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the Court of Appeals and the state of New York required only ten class hours a week over three
years or thirty year hours. The rule change Fordham Law School requested would still result in
the night students taking more total class hours of instruction than the minimum of thirty class
hours the court presently required of all law students, “four (4) scholastic years of eight (8) hours
weekly, or thirty-two (32) year hours of instruction.”’

The petition Dean Wilkinson filed on behalf of Fordham Law School was almost
identical to the one he and others submitted in 1931 on behalf of ABCNY and the New York
County Lawyers’ Association. There was an important difference, however, which Wilkinson
emphasized in his memorandum of law. The earlier petition would have required all of the law
schools in New York State to change their part-time programs to four years, whereas Fordham’s
“requested amendment [to the Court of Appeals rules] is entirely permissive in character and
would not require any law school to change its course in any way.” [Emphasis added.]
Wilkinson pointed out that the opposition of St. John’s School of Law to the 1931 petition was
due to the mandatory nature of the requested rule change, and that St. John’s would accept the
requested change if it were permissive and left the decision whether to adopt a four year night

program “to the discretion of the institution.”®

In the Matter of the Rules for the Admission of Attorneys and Counselors at Law,
Petition of Fordham University, attached as Exhibit “D,” in Dean’s Report, May 15, 1934. A
copy of the Petition is in folder 8, box 14, Fordham Law School Archives.

'8|n the Matter of the Rules for the Admission of Attorneys and Counselors at Law,
Memorandum in Support of Petition of Fordham University for an Amendment to the Rules,
attached as EXHIBIT “D,” in Dean’s Report, May 15, 1934. “That New York University and
Fordham,” and “the election to be left,” id., quoting, In the Matter of the Petition of the
Association of The Bar of The City of New York et al., for Amendment of the Rules of the Court
of Appeals Relative to the Study of Law, 257 N.Y. 211, 177 N.E. 423 (1931); Reply Brief on
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Wilkinson’s substantive argument focused on the need to provide part-time evening law
students with more time to prepare for class and to do collateral reading and research in order to
put them on a par with full-time day students. Part-time students must devote substantial
portions of their working day to their outside jobs, and they were in class five nights per week.
Consequently, they had difficulty in mastering their courses in three academic years because
they did not have sufficient free time to study. Spreading their courses over four years would
afford them the necessary free time, but, under current Court of Appeals rules, they would be
required to attend 1440 class session hours over four years, whereas full-time students were
required to attend only 1152 class session hours over three years. The Court of Appeals could
eliminate this disparity if it were to change its rules to permit part-time students to attend fewer
than ten class hours per week over four years. The great need was not to require part-time
students to take more class hours of instructions. Rather, it was to spread the same number of
class hours over a greater period of time to afford them enough free time adequately to prepare
for class.'

On January 16, 1934, the New York Court of Appeals granted Fordham’s petition in full,
permitting part-time law study of at least eight hours of class per week over four years. Upon

receiving the court’s order, Wilkinson applied to the New York State Education Department for

behalf of St. John’s College School of Law, 21.

In the Matter of the Rules for the Admission of Attorneys and Counselors at Law,
Memorandum in Support of Petition of Fordham University for an Amendment to the Rules,
n.p., quoting, Memorandum of Law in Support of Petition of the Association of the Bar of the
City of New York and the New York County Lawyers’ Association, 12-13, attached as
EXHIBIT “D,” in Dean’s Report, May 15, 1934. A copy of the Memorandum of Law is in
folder 8, box 14, Fordham Law School Archives.
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approval of Fordham’s proposed four year night program. He explained in his letter to Assistant
Commissioner Harlan H. Horner that the law school required successful completion of “thirty-
six (36) year hours of work for our degree,” which it intended to continue, but it sought to divide
these hours over four years for night school students, either nine year hours per week each year
for four years or two years of eight hours per week and two years of ten hours per week, in
accordance with the amended rules of the New York Court of Appeals. After submitting a
detailed tentative four year curriculum, Wilkinson satisfied Horner that the proposed change
merely involved “a revision and adaptation of the law school’s current program.” The Education
Department quickly approved and registered Fordham’s proposed four year evening program.
Wilkinson reorganized the night school curriculum to require students to take eight hours of
class per week for the first two years and ten hours of class per week for the last two years, for “a
total of thirty-six year hours in all, the exact equivalent of the work now required of . . . the day
students in their three-year curriculum of twelve hours weekly.”*

Extending the night school curriculum to four years in September 1934 produced a
decline in Fordham Law School’s part-time enrollments of 24% during the first year of the four

year program. The decline was significantly greater at the Bronx campus than at the Woolworth

Building. Part-time enrollments during the 1934-1935 academic year declined at the Bronx

2OA copy of Judge Cuthbert W. Pound’s judgment order is in folder 8, box 14, folder 8,
Fordham Law School Archives. Ignatius M. Wilkinson to Hon. Harlan B. Horner, Jan. 19, 1934,
included in EXHIBIT “D,”_in Dean’s Report, May 15, 1934. The amended rule is reprinted in
Wilkinson to Horner, Jan. 23, 1934, included in id. The Education Department’s approval was
sent in Horner to Wilkinson, Feb. 27, 1934, id. See also, Horner to Wilkinson, Jan. 20, 1934, id.;
Wilkinson to Horner, Feb. 7, 1934; Horner to Wilkinson, Feb. 9, 1934, id.; Wilkinson to Horner,
Feb. 15, 1934, id.; Wilkinson to Horner, Feb. 26, 1934, id.; Wilkinson to Horner, Feb. 28, 1934,
id.; “a total of thirty-six,” Dean’s Report, May 15, 1934, p. 12.
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campus by 48% and in the Manhattan division by 11%. There was a drop of 3% in the day
school enrollments as well, leading Wilkinson to surmise that there would have been a drop off
in the night school enrollments even without the change to the four year curriculum. The
declines in night school enroliments were partially recouped in the 1935-1936 academic year,
when night school enrollments at both campuses increased by 7%.%

Wilkinson was quite accepting of the reduced size of the student body, which he thought
was the inevitable “net effect of the higher standards” and economic conditions. He also
believed that the smaller student body was offset by gains in the scholarship of Fordham’s
students and the “capacity of our graduates, as well as in the reputation which the School has
achieved and continues to enjoy in the community.” The improvement in the Law School’s
standards would further enhance its reputation and attractiveness to “the right type” of law
student in the future. The loss of revenues the Law School sustained would be made up “in large
measure” by a tuition increase Father Hogan authorized for the 1936-1937 academic year.?

Law school enrollments suggest that Wilkinson was correct in thinking that declining
enrollments were due to economic and social conditions as well as the four year evening
program and its relatively high academic standards. The Law School’s total enrollments had
declined from 1200 in 1930-1931 to 1077 the following year, and they remained between 1000

and 1100 through 1934-1935, the year Fordham instituted the four year night school program. In

“'Dean’s Report, February 17, 1936, p. 4.

22|d., pp. 28-29. Interestingly, Wilkinson reported that N.Y.U. Law School’s entering
classes “for the last two years has been only as large as our own entering class this year,” even
though N.Y.U. had been on a four year night standard since 1930 “and does not, | believe,
attempt any selection of its students.” Id., p. 6.
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the following academic year enrollments dropped below 1000 for the first time since 1920, to
897, and in 1936-1937, the year Fordham raised tuition from $220 to $240, enrollments dropped
again to 785. Wilkinson attributed the 1936 enrollment decline to the tuition increase and to
“better business conditions generally which permitted prospective law students in some instances
to pursue their law studies out of the city instead of in the city as had been necessary through the
period of the depression.” Enrollments rebounded somewhat to between 800 and 900 through
the 1940-1941 school year, but they did not return to pre-Depression levels until the late 1960s.
The smaller student body was by design, and this will be explained momentarily.?

The new Fordham University President, Father Robert I. Gannon, S.J., praised Dean
Wilkinson and the Law School faculty in 1936 for limiting the number of students “in the
interest of maintaining higher standards,” a policy which “represented his own ideas in the
matter.” Father Gannon endorsed the law school’s objective of achieving quality rather than
quantity. This emphasis on educational excellence fit Father Gannon’s character. Dean William
Hughes Mulligan later described Father Gannon as “the Jesuit par excellence,” a man of “great
style, great poise,” a “man of letters, a man of wit, a man of wisdom” and “an imposing
appearance.” Yet, he was also “genteel, very caring. He was also a Republican,” Dean Mulligan

commented. Interestingly, Mulligan also characterized Wilkinson as a man of Father Gannon’s

2Faculty Meeting of June 6, 1935, Faculty Meetings, 1933-1944, folder 9, box 11, Law
School Papers, Walsh Library, Fordham University; Faculty Meeting of September 19, 1935, id.;
“better business conditions,” Faculty Meeting of September 17, 1936. Total enrollments are
listed in “Registration by Years Since the Foundation of the School,” in Notebook of
Memoranda, Fordham Law School Archives.
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“caliber.” “Wilkinson was equally imposing.”*

Wilkinson predicted in 1936 that declining enrollments in law schools and other
professional schools would continue over the next ten years. He based his prediction on
demographic patterns which showed declining populations in New York City. Elementary
school enrollments were “falling off” for a number of reasons. These included “a shift of
population to other boroughs,” immigration restriction, and “the general decline in the birthrate.”
Wilkinson anticipated lower enrollments in high schools, colleges and “ultimately in the
professional schools.” “If and when” this time of lower enrollments arrived, Wilkinson
surmised, “the wisdom of having been in the forefront of the movement for reasonably higher
standards in legal education will become apparent.” He predicted that “The law schools that will
survive, without doubt, will be those schools which are recognized as the best schools,” and
these “must be the ones which through the imposition of proper standards of matriculation,
study, and scholarship have graduated students who, being well trained men of character must
achieve positions of influence and importance at the bar.”?

The New York Court of Appeals mandated the four year night school program for all law
schools in the state in the summer of 1937, and Wilkinson again played a leading role in this
decision. Because the Court of Appeals’ four year rule was permissive rather than mandatory,

three of New York City’s six law schools — Brooklyn, New York, and St. John’s Law Schools -

2%in the interest of maintaining,” Faculty Meeting of September 17, 1936; the

descriptions of Father Gannon and Dean Wilkinson are in Interview of William Hughes
Mulligan, September 20, 1988, Transcript No. 22, Book 3, pp. 4-5, Fordham Law School Oral
History Project.

*Dean’s Report, February 17, 1936, pp. 29-30.
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continued to operate their late afternoon and evening classes on a three year basis. They adopted
the four year part-time curriculum in the spring of 1937 and put it into effect the following fall.
Their decision to do so resulted from roundtable conferences of the Committee of Law School
Deans of the Joint Conference on Legal Education of the State of New York. The Joint
Conference was organized in 1932 and consisted of representatives of the state’s ten law schools,
bar associations, bar conferences, and members of character committees. Dean Wilkinson
praised it for its contributions to improved standards in legal education. As a member of the
Joint Conference’s Committee of Law School Deans’, Wilkinson succeeded in getting
unanimous approval of the Deans of the law schools in New York State of a resolution
mandating the four year night school. He then helped persuade the State of New York Education
Department to require all law schools in the state to extend their part-time or evening curricula to
four years effective September 1937. The Department made this decision after securing the
agreement of the deans of Brooklyn, New York and St. John’s Law Schools to conform their
evening programs to the four year curriculum. This eliminated St. John’s Law School’s
opposition to the four year requirement. With St. Johns having withdrawn its earlier opposition,
Dean Wilkinson saw “no reason why the Court should not take the action desired.” He drafted
an amendment to the New York Court of Appeals rules which mandated the four year night
school for all law schools operating in the state. He submitted the proposal to the court in the
spring of 1937. The New York Court of Appeals, “with the consent of all of the law schools of
the State,” made the four year curriculum mandatory for part-time students in the summer of

1937. As a result, “no sub-standard evening school” was permitted to open or operate in New
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York after 1937.%

The combined effect of the four year night school requirement and higher academic
standards tended to support Wilkinson’s assessment that law schools with higher academic
standards would lose fewer students than law schools with lower academic standards. He
estimated that the increase in academic standards in New York State during the 1930s had
“reduced [law student enrollments] in exact proportion to the increase in standards.” In New
York City, the law student population in 1928-1929 was 10,800, and it declined by one-half in
the 1937-1938 academic year to 5,199. He noted that enrollments had declined by some 25% in
the two years from 1936 to 1938, and, since the consensus of opinion was “that business
conditions [had] been improving ever since 1932, this decline” could not be attributed to
economic causes. Some 54% of the 10,800 New York City law students in the 1928-1929
school year were enrolled in the two Brooklyn law schools. They sustained the most drastic
losses in the 50% decline in the student population since that time, and Wilkinson suggested that
their enrollments would decline further because of the higher academic standards they had
adopted.?’

And they did. In his dean’s report for 1940, Wilkinson noted that “the three formerly

%6«no reason why,” Ignatius M. Wilkinson to Dean Herschel W. Arant, April 26, 1937,

appended in EXHIBIT “B,” Dean’s Report, February 28, 1938; Dean’s Report, February 28,
1938, pp. 18-20; “no sub-standard evening school,” id., p. 20; Faculty Meeting of June 10, 1937,
folder 9, box 11, Law School Papers, Walsh Library, Fordham University; Wilkinson to Will
Shafroth, October 30, 1936, folder 2, box 13, id. “with the consent”, Ignatius M. Wilkinson, “A
Decade of Progress in Standards of Legal Education in New York,” Proceedings of the . . .
Annual Meeting of the New York State Bar Association (1940): 90, 92-93.

?T«reduced [law student enrollments],” Dean’s Report, February 28, 1938, p. 20; “that

business conditions,” id., p. 9.
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sub-standard schools in this city” continued to experience “a marked drop” in enrollments “due
to the continuing effect of the increase in the standards.” Brooklyn, St. John’s and New York
Law Schools became “standard” law schools when they adopted the four year part-time
curriculum in September 1937. They also raised their tuition to Fordham’s level, which also
contributed to a significant loss of students in these law schools and a modest gain in enrollments
at Columbia, Fordham and New York University. Enrollments in New York City law schools
are reported in Table 4-4. These figures show that Columbia and Fordham Law Schools
experienced slight declines in enrollments in the last four years of the 1930's. The three “sub-
standard” law schools lost more than half of their previous enrollments when they increased their
standards in September 1937 to comply with the four year night school curriculum mandated by
the New York Court of Appeals. They also raised their tuition to levels comparable to
Fordham’s. Wilkinson attributed almost all of their loss of students to the four year night school
and tuition increases. He estimated that only about 10% was attributable to “the economic and
other conditions of the times through which we are passing.” The only law schools that
experienced a steady and the substantial decline in enroliments were the four law schools which,
according to Wilkinson, continued to accept every applicant with minimum qualifications.?®

TABLE 4-4
New York City Law Schools’ Entering Class Enrollments 1936-1937 to 1939-1940

%uthe three formerly,” Dean’s Report, April 3, 1940, p. 3-4; “the economic and other

conditions,” id. p. 4; Change to four year night school is in id., p. 2.
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School 1936-37 1937-38 1938-39 1939-40 Change
Columbia 197 212 181 195 -01%
Fordham 300 320 292 292 -02%
N.Y.U. 334 354 298 251 -24.8%
Total 831 886 771 738 -11.1%
N.Y.L.S. 113 133 53 61 -46%
Brooklyn 412 185 185 165 —60%
St. John’s 676 377 344 300 —55.7%
Total 1,201 695 582 526 —56.2%

Source: Dean’s Report, April 3,1940, p. 3.

Wilkinson believed the fact that Fordham was able to maintain enrollments during this
period when the other city law schools, except for Columbia, were experiencing substantial
declines was *“a vindication of our policy of applying strict standards of admission to the School
as well as strict internal scholastic standards to the students in the School.” Columbia, of course,
also had “a strict selective entrance system.” Not only did Fordham maintain enrollment levels,
it also experienced an increase in the number of applications. Wilkinson reported 456
applications for the entering class of 1938 and 474 for that of 1939. He also reported in 1940
that Fordham applied its selective admission standards “a little more strictly in the last two
years.” It “accepted” only 64% and about 62% of the applications it received for the 1938-39
and 1939-40 school years respectively. As will be explained, Fordham capped its enrollments in
order to comply with ABA certification and AALS membership regulations. Nonetheless, the
increased number of applications to Fordham evidently enabled the Law School to maintain its

desired registration numbers and higher admissions standards.?

#«the three formerly sub-standard,” Dean’s Report, April 3, 1940, p. 3; tuition increases

and enrollments, id.; “a vindication of our policy,” Dean’s Report, April 3, 1940, p. 4;application
figures, id., p. 2; “a strict selective,” id.; “did not complete” and “did not enter,” id. p. 2.
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The more stringent admissions standards also helped Fordham to maintain enrollment
levels after students were admitted. Wilkinson claimed that the school’s selectiveness reduced
first and second year failures. Table 3-2a tends to support his claim.

Table 3-2a
Drop out Rates in First Year

Year Enrol Drop % Dropped % Elunk % Total Left %
1930-31 420 141 33.6% 64 15.2% 77 22% 279  66.4%
1931-32 464 120 25.9% |48 10.3% 72 17.3% | 344 74.1%
1932-33 475 99 20.8% |44 09.3% 55 12.8% |376 79.2%
1933-34 425 107 25.2% 52 12.2% 55  14.7% | 318 74.8%
1934-35 358 93 26.0% |48 13.4% 45  145% | 265 74.0%

Source: for 1930-1032 entering classes, Dean’s Report, May 15, 1934, pp. 2-3; for 1933 and

1934 entering classes, Dean’s Report, February 17, 1936, pp. 2-3. The “Dropped” percentage is
based on the original enrollment. The “Flunk” percentage is based on the original enrollment
minus the number of “Dropped” students. The “Total Left” percentage is based on the original
enrollment.

It shows that the failure rate of first year students for most of the first half of the 1930s fluctuated
between 13% and 17%. In the 1930-31 entering class, the last year college graduates were
admitted without presenting a college transcript, the failure rate in the first year class was 22%.
In 1931-32, the first year Wilkinson began applying the same selective admission process to
college graduates as he had been applying to non-college graduates, the first year failure rate
declined to about 17%, and it leveled off between 13% and 15% until Fordham adopted the four
year night school program in 1934. After “further tightening” of the admission process “over the

intervening years,” he boasted, the failure rate of the first year class of 1938 dropped to about
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10% or 119%.*°

Drop out rates of third year students also continued to decline. The failure rate of third
year students in 1932-1933 was 4%. It steadily dropped in 1933 to 2%; in 1934 and 1935 to 1%;
and in 1936 it fell to 0%. Wilkinson concluded that, although the entering classes may have
become smaller because of Fordham’s “strict entrance standards,” student retention was greater
and that the overall number of students was not diminished as much as it appeared. Moreover,
what the school lost in the smaller size of entering classes was “more than offset in the better
scholastic results achieved with the selected student body.”"

In April 1934, Wilkinson took up the issue of getting Fordham Law School placed on the
ABA'’s list of approved law schools with John Kirkland Clark, President of the New York Board

of Law Examiners and Chairman of the ABA’s Council on Legal Education. They had “several

conferences” in which they discussed the matter with Mr. Will Shafroth, an advisor to the ABA

%\ilkinson’s Dean’s Report for 1940 made statements that were incorrect or, at least,
inconsistent with earlier dean’s reports. For example, he erroneously stated that 1939-40 was the
last year in which college graduates were admitted to the law school without having to produce,
and therefore, without a review of their transcript of their college record. Dean’s Report, April
3, 1940, p. 12. However, he had earlier reported that the last year the academic records of
college graduates were not reviewed was the 1930-31. He had also reported that the entering
class of September 1931 was the first “completely selected” class in which the academic
credentials of every applicant were evaluated, whether or not the applicant held a college degree.

Dean’s Report, May 15, 1934, p. 2. Similarly, Wilkinson said the first year failure rate of the
entering classes of 1930 and 1931 were 23% and 14% respectively. But, in his 1934 report he
placed these figures at 22% and 17.3%. Another 15% of the original class of 1930 left
voluntarily during the first year, and about 10% of the 1931 class dropped out voluntarily in the
first year. The attrition rates of the first year classes for these years, combining voluntary
withdrawals and academic dismissals, declined from about one-third (33.6%) to one-fourth
(25.9%). 1d., p. 2.

$lstatistics are in Herschel W. Arant to Dean Ignatius M. Wilkinson, January 26, 1937,
appended in EXHIBIT “B,” Dean’s Report, February 28, 1938; “more than offset,” Dean’s
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on issues relating to legal education. Clark arranged for Shafroth to spend four days at the law
school in April 1934 to perform the required inspection for ABA approval.*

The Jesuits were an important catalyst in Fordham Law School becoming an ABA
accredited law school and a member in the AALS. In 1934, the Father General of the Jesuits
established The National Jesuit Educational Association and created the office of Commissarius
for Education which was held by the personal representative of the Father General. The
Comissarius visited Fordham University and issued a report in February 1935 which stressed the
importance of the Law School getting accredited by the ABA and becoming a member of the
AALS. The three year part-time curriculum was a big obstacle to ABA accreditation and
membership in the AALS. Having achieved the four year night curriculum, Wilkinson turned
his attention to meeting the other standards required for ABA approval and AALS membership,
and he had Fordham University’s full support.®

Apart from the four year night program, the ABA also had requirements relating to full-
time teachers and the size and development of the law library, and it began to inquire about law
school finances at the end of the 1920s. The “chief problem” standing in the way of Fordham’s
ABA accreditation became the full-time faculty requirement, although the law library at the

Bronx campus also posed some difficulty, which the University resolved by closing the Bronx

Report, April 3, 1940, p. 12.

%2Dean’s Report, May 15, 1934, pp. 13-14; Ignatius M. Wilkinson to John Kirkland
Clark, April 19, 1934, copy appended as EXHIBIT “C” in id.

$Gannon, Up to the Present, pp. 196-201; Dean’s Report, February 20, 1930, p. 8; “chief
problem,” Ignatius M. Wilkinson to John Kirkland Clark, April 19, 1934, copy appended as
EXHIBIT “C” in Dean’s Report, May 15, 1934.
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night school in 1938. The Law School’s finances also posed a problem, which the ABA
avoided at this time.*

Although most law professors in the early twentieth century taught on a part-time basis
and pursued active law practices, the ABA and AALS began to require accredited and member
law schools to employ full-time faculty shortly after World War 1. In 1924, the AALS adopted a
standard, against considerable opposition, that required at least one full-time instructor for every
one hundred students. By 1930, the ABA brought its full-time faculty regulations for approved
law schools into line with that of the AALS, requiring one full-time teacher for every one
hundred law students. These professional standards undoubtedly contributed to the growing
proportions of full-time faculties at law schools approved by the AALS and ABA. Even so, the
Carnegie Foundation reported in 1928 that “It is now pretty generally conceded that the ideal
faculty is one that includes both professional law teachers and practising lawyers. Each of these
elements tends to be strong where the other is weak.” With this perspective, it is not surprising
to find that part-time teachers continued to represent significant portions of law school faculties
to the late twentieth century. They comprised 33% of law faculties in 1930, and 39% over a half

century later in 1984.%°

%*Gannon, Up to the Present, pp. 196-201; Dean’s Report, February 20, 1930, p. 8; “chief
problem,” Ignatius M. Wilkinson to John Kirkland Clark, April 19, 1934, copy appended as
EXHIBIT “C” in Dean’s Report, May 15, 1934.

%As early as 1892, the ABA recommended that every law school have at least one
teacher who devoted “his life to the study and teaching of law as a science.” The AALS adopted
a standard in 1916 that took effect in 1919 that required member law schools to employ at least
three teachers who devoted substantially all of their time to the school. In 1921, the ABA
adopted the ambiguous standard that required accredited law schools to employ a sufficient
number of teachers who devoted all of their time to the law school “ “to ensure actual personal
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What distinguished full-time from part-time faculty in the 1920s and 1930s was not the
number of hours taught but whether the individual “devote[d] substantially all of his time to his
teaching work.” Nevertheless, in the middle of the 1920's, the average teaching load of law
teachers in most American law schools was less than eight hours per year, and in only fourteen
law schools did teachers average ten or more hours per year. The “theory of requiring full-time
teachers,” Wilkinson informed Fordham President, the Very Rev. Aloysius J. Hogan, S.J., in his
Dean’s Report of 1934, “is that the teacher devoting substantially all of his time to teaching
duties will be better prepared than the practitioner, who has only a casual interest in his teaching
work, while at the same time he will be available for consultation with the students and thus be
able to exercise a direct and beneficent influence upon them.” This principle had been “written”
into the New York Regents’ rules governing the registration of new law schools in New York
State. The state Education Department adopted a rule in 1929 that required registered law
schools to employ at least three full-time professors, but the rule applied to new law schools and
was not made retroactive to previously registered schools. If it were, Wilkinson thought

Fordham could count as “full time men” the Fordham law teachers who taught 8 year hours.*

acquaintance and influence with the whole student body.” ” “His life to the study,” Alfred Z.
Reed, Present-Day Law Schools in the United States and Canada (New York: The Carnegie
Foundation for the Advancement of Teaching, 1928): 261; “substantially all,” id.; “ “to ensure
actual personal,” id., quoting Resolution (1) (d) of the 1921 American Bar Association
Resolutions; “It is now pretty generally conceded,” id. Statistics on full-time and part-time
faculty, Aaron 1. Abell, American Catholicism and Social Action (Garden City, NY: Hanover
House, 1960): 173; average teaching load, id., pp. 263-66, 265, notes 2-5, 266, notes 1-5, 540-
41; Dean’s Report, January 11, 1929, p. 12.

%«devote[d] substantially all,” Dean’s Report, February 20, 1930, p. 9; “theory of

requiring,” Dean’s Report, May 15, 1934, pp. 13-14; New York State Regents, id., January 11,
1929, p. 12; id., January 28. 1932, p. 10. Average teaching load, Aaron I. Abell, American
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In 1929, Wilkinson assessed how complying with the ABA and AALS requirement of
one full-time teacher for every one hundred students would affect Fordham Law School. He
estimated that this rule would require Fordham to hire about ten full-time law professors with a
maximum teaching load of ten year hours at a salary of between $8,000 and $10,000 for the
academic year. These salaries were considerably higher than the course hour rates at which
Fordham faculty were paid. On these figures, the highest paid full professor would have
received a maximum of $6,000 for ten year hours of teaching and the lowest paid lecturer only
$3,000, amounts considerably below the estimated $8,000 to $10,000 full-time faculty would
have commanded. Moreover, the typical Fordham law teacher taught less than ten hours a year.
Wilkinson correctly concluded that full-time faculty “would add considerably to the teaching
expense” of the Law School. Nonetheless, he advised Fordham President, Father Duane, S.J., in
1929 that good policy dictated “the establishment of some full time professorships.”’

How many full-time positions Fordham should create was the question. Given
Fordham’s enrollment of 1320 students in 1929-1930, Wilkinson estimated that he would have

had to create at least ten full-time positions and require the occupants to devote all of their time

to the law school in order to comply with the requirement of one full-time teacher for every one

Catholicism and Social Action (Garden City, NY: Hanover House, 1960): 173; average teaching
load, id., pp. 263-66, 265, notes 2-5, 266, notes 1-5, 540-41; Dean’s Report, January 11, 1929, p.
12.

$"Full professors received between $500 and $600 per year hour; associate professors
who taught in the day division were paid between $450 and $500 per year hour and those who
taught in the night school were paid between $400 and $450; lecturers in the day division earned
between $350 and $450 per year hour, and lecturers in the evening school received between
$300 and $400. Wilkinson did not explain what determined who received the maximum and
minimum salaries, but it was probably geared to years of service. Dean’s Report, Dec. 10, 1925,
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hundred students. He believed that Fordham could get away with only six full-time positions if
he could convince the ABA that a full-time faculty member who taught in the morning and
afternoon divisions could be counted as full-time in both. He thought he might be able to
persuade some of the current faculty to consider “devoting themselves entirely to their law
school work.” This would entail establishing a separate office for each full-time faculty
member, an ABA requirement, which Wilkinson thought could be done.®

Father Duane consented to building a full-time law faculty, but he proposed the full-time
faculty as an alternative to beginning a Law School endowment which Dean Wilkinson had
requested in 1929 and 1930. With Father Duane’s consent, Wilkinson appointed two full-time
teachers in the summer of 1930. Wilkinson persuaded two of the current part-time faculty to
accept the full-time appointments, Professor Walter B. Kennedy and Associate Professor George
W. Bacon. Wilkinson made these appointments not only to satisfy ABA and AALS standards,
but also for pedagogical reasons. He agreed with the Association’s rationale for their full-time
law professor standard, which was that teachers who spent all of their time at the law school
afforded greater accessibility to students who wished to consult with them. At Fordham, full-
time faculty also made possible “a voluntary system of law clubs,” which acquainted students
with the art of law practice as distinguished from the “science of the law,” and a “voluntary
course” in the use of the law library and legal research. Professor Bacon was in charge of the
law clubs, and Professor Kennedy taught the course in legal research. Wilkinson reported that

Professor Kennedy had interested “a considerable portion” of the students in this work, the

p. 10; “would add considerably,” id. Jan. 11, 1929, p. 12; “the establishment,” id.
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objective of which was to teach students the methods of finding answers to legal problems and
the resources available for this purpose. The law school offered these activities to all students on
an optional basis, but day students understandably took advantage of them more than evening
students. Wilkinson did not require library work and research “because of the burden it would
impose on men in the evening divisions.”

Wilkinson persuaded John Kirkland Clark and Will Shafroth that Fordham should not be
required to employ one full-time law teacher for every one hundred students. For a school the
size of Fordham, this rule would require ten full-time instructors, a number which Wilkinson
asserted was “entirely unnecessary to achieve the purpose for which the standard and principle
were intended.” Nine of the Law School’s part-time teachers who practiced “to a greater or less
extent” taught “from seven to ten hours weekly.” Undoubtedly, they were “genuinely interested
in their teaching.” They devoted so much of their workday to teaching that they had “to build”
their activities as practitioners “around the work of the school.” In addition, four members of
Fordham’s faculty were “full-time instructors in the strict sense of the word, all of whom are
provided with adequate office facilities in the law school quarters.” Needless to say, they were
completely devoted the Law School and its students. The four full-time faculty members were

Walter B. Kennedy and George W. Bacon, appointed in the summer of 1930, and Eugene J.

Keefe and Thomas L. J. Corcoran, appointed in September 1934. Moreover, it was not unusual

%8«devoting themselves,” Dean’s Report, February 20, 1930, p. 10.

9«3 voluntary system,” Dean’s Report, January 28, 1932, pp. 10-11; “because of the

burden,” pp. 11-12. Full-time faculty as an alternative to a Law School endowment, Dean’s
Report, February 20, 1930, pp. 11-12. For a discussion of the endowment issue, see infra, notes
69-77 and accompanying text.
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for part-time faculty to use their law offices for student conferences. Indeed, Wilkinson
“frequently” sent students to their law offices to discuss school matters. These part-time faculty
exerted “a genuine influence on the entire student body,” Wilkinson insisted, and he was
confident that Mr. Shafroth, who had visited many of their classes, would agree that they were
“capable teachers” and that Shafroth would so assure Clark. In addition, Wilkinson argued that
it would be “anomalous” to require full-time teachers for night students. He pictured a scene in
which the full-time teacher would be in his office all day waiting to consult with night students
who would not arrive at the Law School until the evening hours because they were gainfully
employed all day. *°

It simply was not practical to secure a full-time faculty in a city like New York which
offered so many opportunities to capable lawyers for remunerative law practices. To satisfy the
standard of one full-time teacher for every 100 students, the Law School would have to dismiss
some of its “most experienced and dependable” faculty, because they “could not be induced” to
accept full-time employment at the salary Fordham University could afford to pay. It was
difficult to attract full-time law teachers at salaries that “would be proper or possible for a
university to pay” who were willing “to forego absolutely the emoluments of private practice”
and were also “equal in teaching skill” as the Fordham part-time faculty who had been teaching
at Fordham “from eight to twenty-two years.” If the primary purpose of a law school was “to

train men for the practice of law,” then practitioner-teachers strengthened the faculty and made a

“*Quotations are in Ignatius M. Wilkinson to John Kirkland Clark, April 19, 1934, copy
appended as EXHIBIT “C” in Dean’s Report, May 15, 1934. Full-time faculty were named in
Ignatius M. Wilkinson to Will Shafroth, October 16, 1935 and Wilkinson to Shafroth, November
29, 1935, appended in EXHIBIT *A,” in Dean’s Report, February 17, 1936.
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contribution “of great value” to the education of law students, one “which could not be had in the
same way or to the same extent in a faculty composed exclusively of full-time men.”

Fordham expected to add a fifth full-time teacher in the 1934-1935 academic year and
one or two more in the 1935-1936 academic year, Wilkinson informed Clark. That would raise
the number of full-time faculty to six or seven by 1936, a number “entirely adequate for the
needs of the school,” in Wilkinson’s opinion. To add any more would not serve any useful
purpose. To the contrary, it would “necessarily . . . result in the disintegration of a teaching
faculty of genuine skill and years of service in the school,” Wilkinson concluded. Clark agreed
with many of Wilkinson’s arguments, and he asked the Dean to put his views in a letter and to
send it to him, which he did.**

At Clark’s and Shafroth’s invitation, Wilkinson attended a meeting of the ABA’s Council
on Legal Education held on May 9, 1934 and presented his arguments to this body. Mr.
Shafroth, spoke in support of Fordham, and “stated frankly” that he had not found a part-time
faculty at any other law school that taught “the substantial number of hours per week” as did
“most of [Fordham’s] professors and associates.” Wilkinson reported to Father Hogan that “a
number” of the members of the Council were “distinctly favorable” to Fordham’s position and

conceded that the Fordham Law School was “sui generis.”43

41

most experienced and dependable,” Dean’s Report, May 15, 1934, p. 14; all other
quotations are in Ignatius M. Wilkinson to John Kirkland Clark, April 19, 1934, copy appended
as EXHIBIT “C” in Dean’s Report, May 15, 1934,

“2uantirely adequate” and “necessarily . . . result”, Ignatius M. Wilkinson to John

Kirkland Clark, April 19, 1934, copy appended as EXHIBIT “C” in Dean’s Report, May 15,
1934..

*Dean’s Report, May 15, 1934, pp. 14-15; quotations are at p. 15.
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Nevertheless, the Council decided not “to recede from the strict interpretation” of its
standard and its application to Fordham Law School. Based on the Law School’s enrollment of
850 to 950 students, Fordham would be required to have nine full-time teachers to satisfy the
Council’s Standard of one full-time teacher for every one hundred students. Moreover, to be

considered full-time, law school teachers,had to give “ ‘their entire time to the school.” ” The
Council had “always interpreted this as excluding anyone who practiced on the outside in any
degree or had an outside office connection.” On this interpretation, Shafroth bluntly informed
Wilkinson that he “would not be classed as a full-time teacher.” Indeed, when he inspected the
Law School in the spring of 1934, Shafroth found only two faculty “who could indisputably be
classed as full-time,” Professors Kennedy and Bacon. Fordham would have to hire another
seven full-time faculty members to satisfy “a strict interpretation” of the ABA’s standard on full-
time faculty. **

However, interchanges with the ABA’s representatives led Wilkinson to believe that the
issue of full-time faculty was negotiable. Shafroth thought that, in view of Fordham’s “situation
and the attitude which the Council has displayed in the past toward your school,” it was his
“personal opinion” that the Council would be willing to regard Wilkinson as a full-time teacher,
and it might even include Father Pyne within this classification, though he could not give

Wilkinson “any official assurance of this.” Even so, Shafroth reported that the Law School did

not provide enough offices for full-time faculty, finding only four offices, including Wilkinson’s

#«t0 recede from the strict interpretation,” Dean’s Report, February 17, 1936, p. 10; Full-

time faculty negotiable, Dean’s Report, May 15, 1934, p. 15; other quotations, Will Shafroth to
Ignatius Wilkinson, October 11, 1935, appended as EXHIBIT “A,” in Dean’s Report, February
17, 1936.
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and Father Pyne’s, were available to full-time faculty. The Council would insist that each full-
time teacher have a separate office. Shafroth was confident that Wilkinson could find the
necessary office space, on an adjoining floor of the Woolworth Building if necessary.*
Wilkinson won a unique and remarkable concession from the ABA regarding full-time
faculty. He persuaded the Council to count Rev. John X. Pyne, S.J. as one of the Law School’s
full-time teachers. Father Pyne was the Law School’s Regent and Professor of Jurisprudence,
and he devoted all of his time to the law school, as the Council required. Wilkinson insisted that
Father Pyne was a full-time member of the faculty, explaining that Father Pyne taught
Jurisprudence in all four sessions of the Law School, for which his long training in philosophy
made him “particularly well qualified to present this course.” He was also the spiritual adviser
of the Catholic students, who constituted a majority of the student body, and in this capacity he
unquestionably exerted “an influence on the students with the fair intent of the Association’s
rule.” The problem with Father Pyne from the ABA’s perspective is that he was not a lawyer,
and he did not hold a law degree. At first the Council resisted “under a strict interpretation of
our rules.” The ABA had “never in the past classed the Regent of a Jesuit school as a full-time
teacher,” Shafroth explained. If the Council agreed to count Father Pyne as a full-time member
of the faculty, Wilkinson bargained, Wilkinson would comply with the Council’s requirement of
no substantial outside employment in order to secure his status as a full-time professor, “as the
University will be willing to arrange that | sever my office association beginning with the year

1936-1937.” The Council relented and “finally determined” to count Father Pyne as a full-time

“Will Shafroth to Ignatius Wilkinson, October 11, 1935, appended as EXHIBIT “A,” in
Dean’s Report, February 17, 1936.
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member of the law school faculty at its December 29, 1935 meeting in New Orleans. Wilkinson
proudly informed University President Father Gannon that “This is the first time that a Jesuit
Regent has been accepted by the Council as a member of the [full-time] faculty . . . and
represents a distinct victory as it seems to me for our position in this regard.”*®

Fordham’s victory was much greater than satisfying the ABA’s numerical standard for
full time faculty. The ABA’s acceptance of Father Pyne, a Jesuit who was not a lawyer, and his
course in Jurisprudence was tantamount to the ABA’s legitimization of the Jurisprudence course
and everything Catholic in the Law School. Father Pyne’s predecessor in the Jurisprudence
course, Father Francis P. LeBuffe, S.J., published a digest of his lectures, which Father Pyne
used. Father LeBuffe’s jurisprudence derived from Scholasticism, which attempted to reconcile
the classical philosophy of thinkers such as Plato and Aristotle with the theology of medieval
Christian theologians such as St. Augustine and St. Thomas Acquinas. Scholasticism, especially
Thomistic Schlasticism, was the predominant philosophy of the Roman Catholic Church and its
universities in twentieth century America. Reflecting Thomistic philosophy, Fordham Law
School’s course in Jurisprudence, as described by Father LaBuffe, was “rooted in the doctrine of
Natural Law and natural rights and consequently in an objective, real standard of justice.”

Father LaBuffe argued that American political theory evolved from Roman Catholic thought,

noting that the Declaration of Independence and the United States Constitution “have as their

*®«particularly well qualified,” “an influence” and “as the University,” Ignatius

Wilkinson to Will Shafroth, November 29, 1935, appended as EXHIBIT “A” in Dean’s Report,
February 17, 1936; “under a strict,” “never in the past,” and “This is the first time,” Dean’s
Report February 17, 1936, p. 11; Shafroth informed Wilkinson of the Council’s decision
regarding Father Pyne in Will Shafroth to Ignatius Wilkinson, December 31, 1935, appended as
EXHIBIT “A” in Dean’s Report, February 17, 1936.
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foundation the doctrine of the Natural Law.” This “doctrine” identified God as the ultimate
source of individual rights, of civil obligation as well as the government’s power to govern and
compel obedience. Father LeBuffe relied on Catholic and religious sources to support his
jurisprudence. However, he also based his lectures on a wide variety of secular authorities that
included political philosophers and ethicists, legal thinkers and treatise writers, decisions of the
United States Supreme Court and state appellate courts, and other authorities that were not
associated with the Catholic Church and could be found in non-sectarian books on jurisprudence.
Nevertheless, the Jurisprudence course reflected a distinctively Roman Catholic natural law

philosophy of law.*’

#"rooted in” and “have as their”, Francis P. LeBuffe, S.J., Outlines of Pure

Jurisprudence i (New York: Fordham University Press, 1924). Religious sources included the
Old and New Testament, St. Augustine, St. Thomas Acquinas, Summa Theologica; Bellarmine,
De Laicis; Suarez, De Legibus; Pope Leo XIII’s encyclical, The Condition of the Working
Classes. The secular authorities LeBuffe quoted and cited include Blackstone, Commentaries on
the Law of England; Edmund Burke, The French Revolution; Wigmore, The Law of Torts;
Lorimer, Institutes of Law; Kent’s Commentaries on the Constitution, Sir. Paul Vinogradoff,
Historical Jurisprudence, Kinkead, Jurisprudence, Law and Ethics, Austin, Jurisprudence,
Dillon, The Laws and Jurisprudence of England and America, Lord Shaw of Dunfermline, The
Law of the Kinsmen, Roscoe Pound, The Spirit of the Common Law, Pollock, First Book of
Jurisprudence and Essays in the Law, Holland, Jurisprudence; Burlamaqui, The Principles of
Natural and Political Law, James Wilson, Works; Aristotle, Politics;; Ryan and Millar, The State

39



Chapter 4: The Great Depression & Educational Reform NYU Draft 10-28-09

INCLUDE WILKINSON’S AND KENNEDY’S SCHOLARSHIP HERE

The 1938 edition of LeBuffe’s book on Jurisprudence reflected the philosophical debate
that had arisen in the 1920s and raged in the 1930s between legal scholars who grounded their
views of law on natural law philosophy, and the Legal Realists, whose views of law were based
on scientific naturalism, philosophical pragmatism, and positivism. Although there were many
strands of Legal Realism, by the late 1930s the critics of Legal Realism were alarmed at the
moral relativism that flowed from the Realists’ rejection of objective or absolute principles of
law and morality as the foundation of legal doctrine. Critics characterized Legal Realism as a
form of skepticism, nihilism, and moral relativism that was undermining American Democracy

and could lead to the kind of totalitarian government that had arisen in Nazi Germany. *®

and the Church, Bouvier, Law Dictionary, Lorimer, Institutes of Law, Taylor, The Science of
Jurisprudence, Austin, Jurisprudence, Bryce, Studies, Cicero, De Republica, The Declaration of
Independence, President George Washington’s “Farewell Address,” President Warren G.
Harding, “Inaugural Address”, Joseph Story, Equity Jurisprudence; Holland, Natural Law and
Legal Practice; Robinson, Elements of American Jurisprudence; Ritter, Moral and Civil Law;
Rickaby, Aquinas Ethicus, Political and Moral Essays, and Moral Philosophy; Salmond, First
Principles of Jurisprudence; Markby, Elements of Law; Spalding, Introduction to Social Service.
Compare LeBuffe’s book with William A. Keener, Selections on The Elements of Jurisprudence
(St. Paul: West Publishing Co., 1896).

*This discussion is based on the superb study of Edward A. Purcell, Jr., The Crisis of

Democratic Theory: Scientific Naturalism & the Problem of Value (Lexington, KY, The
University of Kentucky Press, 1973): 159-78.
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Professor Edward Purcell reports that the “most severe and extreme attacks on legal
realism and all forms of philosophical naturalism” in the 1930s were made by Catholic Thomists
who therebv revivified neo-scholastic jurisprudence. Fordham Law School Professor Walter B.
Kennedy, who was “perhaps the most widely respected Catholic legal scholar in the country,”
played a leading role in the Catholic opposition. Kennedy attempted to demonstrate the
“imprecision and vagueness in both conception and analysis” of Legal Realism as well as the
“naive and uncritical acceptance to a number of dubious social science concepts” by Legal
Realist scholars. %

In his Fordham Law Review article entitled, “A Review of Legal Realism,” Kennedy sets
out to show “four fundamental failures of Realism”:

1. Lack of consistent application of the scientific approach in its criticism of traditional law.

2. Overemphasis upon fact-finding and consequent submersion of principles and rules.

3. Absence of skepticism regarding the hypothetical theories of the social sciences.

4. The creation of a new form of word magic and verbal gymnastics.

Kennedy claims that Legal Realism isn’t really scientific. He contrasts the Legal Realists’
skepticism of classical law with their “amazing faith in unscientific and experimental
hypotheses.” (p. 365) Although Kennedy acknowledges the value of extra-legal data in the legal
process, he is critical of the unscientific “method” by which the Legal Realists acquired these
data and their lack of skill and proficiency in using the data to improve legal rules and principles.

He says they “conglomerate” “so-called scientific data, statistics and theories”, often untested

* Purcell, Jr., The Crisis of Democratic Theory, pp. 163-64.
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and unverified, from second-hand social science sources, and they weld them into loose
generalizations, which they call science. Kennedy concludes that, “Realism, which worships at
the altar of Scientism, has departed from the basic, essential practices of true scientific research.”
p. 366.

Dean Wilkinson achieved national recognition for his opposition to President Franklin
Roosevelt’s Court Packing scheme. His opposition to the plan, and to the New Deal in general
were predicated, among other reasons, on his Thomistic philosophy and natural law
jurisprudence. Wilkinson was one of eleven law school deans to testify before the U.S. Senate
Judiciary Committee on the President’s plan. He argued, as did Chief Justice Charles Evans
Hughes, that the Court did not need more Justices to enable the Court to keep up with its
caseload. He also argued that the proposed plan would undermine the independence of the Court
and was unconstitutional. *°

Most interestingly, Wilkinson warned that the Court Packing Plan could set a precedent
that “may be used some time in the future to subvert the rights of the individual and the
protection of minorities.” (p. 179) He noted that if the Supreme Court could be pressured to
“respond always to the prevalent sentiment of the moment,” it would eventually “become wholly
subservient to the pressure of public opinion.” (p. 183) Under the Legal Realist claim that
whatever the law is is right (Purcell re Morris Cohen, p. 161), this could lead to the majority

tyrannizing a minority. While the constitutional provisions at issue in the Court Packing episode

*O|gnatius M. Wilkinson, “The President’s Plan Respecting the Supreme Court,”
Fordham Law Review V1 (1937): 179 (Wilkinson’s statement before the Judiciary Committee of
the United States Senate, April 7, 1937, with some additional footnote material).
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included the commerce clause, the due process clause, and the general welfare clause as they
relate to social and economic issues, Wilkinson warned that other clauses of the Constitution that
protect “the liberties of the citizen and the rights of minorities,” such as the Bill of Rights and the
Fourteenth Amendment, might be at issue. The Supreme Court, he argued, stands “as the sole
guardian of persons, often poor and insignificant in themselves, whose natural rights enunciated
in the Declaration of Independence and guaranteed them by the Constitution, were in danger of
being destroyed because of an objective which was thought to be desirable by a majority.” (p.
185) Although Wilkinson cited to cases involving First Amendment freedoms and the rights of
racial minorities, the first cases he referred to as examples of the Court protecting the
constitutionally-secured natural rights of Americans were Meyer v. Nebraska and Pierce v.
Society of Sisters, two cases that protected the right of Catholic parents to educate their children
in Catholic schools. Wilkinson was a Republican and a political conservative, but his opposition
to the President’s interference with the independence of the Court and to the New Deal was not
simply an expression of political partisanship. It also stemmed from his Thomistic conception of
law which encompassed absolute principles of natural rights.

The third obstacle to ABA approval was the question of the law library. Wilkinson
acknowledged that there were gaps in the collection that needed filling. Deficiencies were
attributable in part to the way in which the law school updated the library’s collection.

Beginning in 1925, graduating classes of “the last several years” gave “annual gifts” which
enabled the Law School to add to the library’s collection “as required” without having to use
Law School funds. However, these “voluntary” gifts were not sufficient to develop and maintain

the library to “its full usefulness.” Consequently, “sound policy” dictated that “a definite sum be
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appropriated annually” for necessary “additions and replacements.” A good working law library
at the University for the “uptown section” was “a distinct problem.” Though *“a good start
already [had] been made” to build a law library in the Bronx, more attention would have to be
given to it “for the next several years.”

Wilkinson boasted in 1929 that the library in the Woolworth Building consisted of
12,500 volumes and was in compliance with any possible requirements the ABA and the AALS
could impose. In that year, the AALS required at least 7,500 volumes “adequately housed and
accessible to students” and the expenditure to expand the library’s holdings of $7,500 over any
five year period, but a minimum expenditure of $1,000 each year. Unsurprisingly, Wilkinson
recommended to Fordham President, Father Duane, that good policy dictated that the Law
School set aside a definite sum in the neighborhood of $1,500 each year to expand the collection.

However, the law library at the Bronx campus was “considerably below the 7,500 volume
minimum?” required by accrediting agencies. Wilkinson thought it could be “brought up” to meet
the minimum standard “without such a great expenditure as to render it impossible of
achievement.”*?

By 1936, it was not the law library in the Woolworth Building but deficiencies in the
Bronx campus law library, along with too few full-time faculty, that remained the chief obstacles

to Fordham Law School gaining the approval of the ABA’s Council on Legal Education.

Whereas the library in the Woolworth Building was in compliance with ABA and AALS

*!Dean’s Report, December 10, 1925, p. 12.

>2«adequately housed,” Dean’s Report, January 11, 1929, p. 11; “considerably below,”

id., p. 12; “without such a great expenditure,” id.
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standards, the Bronx law library fell far short. The collection numbered only about 2,500
volumes. However, Governor Malcolm Wilson recalled that the uptown campus did not have a
library “at all” when he was a student in the Bronx night division from 1933 to 1936. The
library, “such as it was, was down in the Woolworth Building, and unless someone had access to
a law office, where he or she could look up the law, you had to find time, going to law school at
night and working daytime, to find your way down to Fordham, to the Law Library in the
Woolworth Building.” Despite the Governor’s recollections, Shaforth informed Wilkinson in
1935 that the ABA’s Council on Legal Education would allow Fordham to operate the Bronx
campus law school provided they increase the law library’s collection by 5,000 volumes to the
minimum 7,500 volumes. These were maximum conditions that the Council required for its
approval, but “less may be demanded finally.”*

The faculty at the Bronx campus posed another problem since they were essentially part-
time teachers. But, in an era of practice-oriented legal education, having practitioners as
teachers was considered to be a good thing. Governor Wilson recalled that the faculty “were
excellent.” In the “world of the practical,” he explained, “it was extremely useful to have men
teach us who were out practicing law.” They were doing what the students were planning to do,

which made for a greater “rapport between us and these men who were out in the world which

we hoped to enter.” Nevertheless, the ABA and AALS demanded that Fordham “station” one

*3Interview of Honorable Malcolm Wilson by Robert Cooper, Jr. on March 14, 1989,
Transcript No. 45, Book 3, p. 8, Oral History Project, Fordham Law School Archives; Will
Shafroth to Ignatius Wilkinson, October 11, 1935, appended as EXHIBIT “A” in Dean’s Report,
February 17, 1936.
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full-time teacher for every one hundred students at the Bronx campus.>*

Shafroth advised Wilkinson in October 1935 what Fordham would have to do to meet the
requirements relating to the “uptown school.” If Fordham were to provide “a minimum library
of 7,500 volumes at that school” in addition to an office and one full-time teacher there for every
one-hundred students or major fraction thereof to provide “sufficient contact between those
students and their faculty,” the Bronx campus “will not be an obstacle to your approval.” Even
here, Shafroth again suggested that the Council might accept some lesser proposal, and he
invited Wilkinson to offer any alternative suggestions, assuring him that they would “receive the
careful consideration of the Council.” He conceded that “It may be true that no useful purpose
would be served by keeping any faculty members at the uptown school during the day,” since the
Bronx division was a night school, but he asked Wilkinson to demonstrate its futility, stating that
the Council did “not want to make a useless requirement.” Indeed, he assured the dean that “we
are anxious to meet you half way in this matter, and are very gratified that you are desirous of
meeting our requirements.”*

In a critical negotiation in the fall of 1935, Wilkinson held to some of his positions but
bargained with Shafroth and the Council in offering what he characterized as his “counter
proposals.” Increasing the Bronx campus law library to 7,500 volumes was acceptable to

Wilkinson and Fordham’s President, although it required Fordham to add about fifty-five

hundred volumes. And, since the student body in the Bronx night school was less than 150

**Interview of Honorable Malcolm Wilson by Robert Cooper, Jr. on March 14, 1989,
Transcript No. 45, Book 3, p. 16, Oral History Project, Fordham Law School Archives.

Will Shafroth to Ignatius Wilkinson, October 11, 1935, appended as EXHIBIT “A,” in

46



Chapter 4: The Great Depression & Educational Reform NYU Draft 10-28-09

students, only one full-time teacher was necessary to satisfy the ABA standard of 1 full-time
teacher for every 100 students. If the Council insisted on a strict reading of the standard, he
agreed to appoint a full-time faculty person for the Bronx campus, but he “strongly urge[d]” that
there was “no real need” to have him sit in an office in the Bronx all day when students did not
arrive on campus until shortly before the evening classes began at 6:30. Applying the full-time
faculty standard to the Bronx evening students was anomalous, Wilkinson insisted, because “a
full-time teacher detailed exclusively to the uptown school would sit alone all day with
substantially no students with whom to consult.” In addition, he would have to do most if not all
of the teaching in this division, requiring him to teach three to four evenings each week, which
Wilkinson regarded as “distinctly undesirable.” The law school’s general policy was not to
require or even to permit any faculty member, whether full- or part-time, to teach more than two
evenings. If the Council was to demand a full-time teacher for the Bronx division, Wilkinson
would provide an office for him there and make him available for student consultations
beginning at 6:00 p.m., one half hour before classes convened, but only on evenings on which he
was scheduled to teach there. At other times he would be available in his office in the
Woolworth Building.*®

In another concession, Wilkinson expressed his willingness to add two more full-time
teachers beginning with the 1936-1937 academic year. He noted that he had appointed two new

full-time professors in September 1934. If the Council counted Wilkinson and Father Pyne as

Dean’s Report, February 17, 1936.

*®|gnatius M. Wilkinson to Will Shafroth, November 29, 1935, appended as EXHIBIT
“A,” in Dean’s Report, February 17, 1936.
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full-time faculty, these appointments brought the total number of full-time faculty to eight. It
would be unwise to add many more, Wilkinson cautioned, because a few more full-time teachers
would require either materially reducing the teaching load of, or eliminating “some of the most
dependable teachers we have, who have been members of our faculty for many years and who
could not be interested in affiliating themselves with the school on an absolutely full-time basis.”
This would damage the “scholastic and faculty standards of the school,” Wilkinson warned. He
proposed that, if two additional full-time faculty would satisfy the Council, assuming the student
body did not exceed 850, “we are willing to provide them,” he conceded. To ensure that the
student body did not exceed this number, Wilkinson informed Shafroth that the Law School had
decide to limit the entering class of September 1936 to approximately 320 to 330 students, and
continuing thereafter. With the normal attrition of students, this strategy would keep the student
body within the 850 student limit. Limiting the entering class to this size would also make the
law school’s selective admissions practices even more selective and yield “still better material
with which to work.”>’

Shaforth informed Wilkinson that the Council would consider Fordham’s position at its
meeting in New Orleans on December 29, 1935. He added that “the test” that should be applied
to the “uptown school” was whether the students there received “every advantage which they
would in any approved school.” Wilkinson quickly replied that the Bronx division was not
operated as a separate law school, but was part of “the whole Law School.” The Bronx students

were not isolated from the Manhattan campus. The four full-time faculty all taught courses in the

*"Ignatius M. Wilkinson to Will Shafroth, November 29, 1935, appended as EXHIBIT
“A.” in Dean’s Report, February 17, 1936.
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Bronx along with other part-time faculty who taught at the Manhattan campus as well. Bronx
students took their final examinations at the Manhattan campus, and their exams were the very
same exams taken by the Manhattan students. Moreover, many of the Bronx students worked in
Manhattan during the day and could see their full-time teachers in their offices in the Woolworth
Building more readily than they could if these teachers had offices in the Bronx. Bronx students
had full access to the law library in the Woolworth Building, but if the Bronx library were
expanded to include the required 7,500 volumes, “there could be no question then” that the
students in the Bronx division would have the same advantages as students in the other divisions
of the law school.®

Wilkinson was “happy” to report that his negotiations with the ABA’s Council on Legal
Education to secure its approval “were successfully terminated” in May 1936 when the Council
extended its provisional approval of Fordham Law School, effective in the fall of that year. The
Council customarily granted provisional approval and then final approval after a re-inspection of
the Law School within two years. Mr. Shafroth re-inspected Fordham Law School in May 1937,
and the Council granted final approval in the same month. Approval required Fordham to add
two more full-time faculty, bringing the total to eight, and to keep the total student body to no
more than 850 students. The two additional full-timers were Joseph W. McGovern and William

R. White. Wilkinson evidently had persuaded the Council that the presence of a full-time

professor on the Bronx campus during the day was unnecessary, because he informed Shafroth

*8«avery advantage,” Will Shafroth to Dean Ignatius M .Wilkinson, December 5, 1935,

appended in EXHIBIT *A,” in Dean’s Report, February 17, 1936; “the whole law school” and
“there could by no question,” Ignatius M. Wilkinson to Mr. Shafroth, December 9, 1935, id.
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that the three full-time professors assigned to teach classes in the Bronx division had scheduled
office hours from 6:00-6:30 p.m. and from 8:30-9:00 p.m., one half hour before classes and one
half hour after classes. Unfortunately, no students came to see these professors before class and
only *“a scattering number,” perhaps not more than one or two students per professor, came to see
them after class during the spring 1936 semester. The Council made a concession on the Bronx
campus law library, requiring an increase to only 5,000 volumes.*®

Having won the ABA’s approval for the law school, Father Hogan directed Wilkinson to
“open negotiations” with the AALS to gain membership in the association. Wilkinson feared
that the full-time faculty standard would present a greater problem with the AALS than with the
ABA. The “difficulty” was that the AALS was “dominated by teachers employed on the full-
time basis and which in consequence can see but one side of the question.” Interestingly,
Wilkinson did not feel the need to have the AALS’s approval and did not think that the Law
School would be hurt by not having its approval.®

Wilkinson submitted Fordham Law School’s application for AALS membership in the

fall of 1936, less than one month after the ABA placed the Law School on its list of approved

>Will Shafrtoth to Dean Ignatius Wilkinson, May7, 1936, copy of telegram, appended in
EXHIBIT “A,” in Dean’s Report, February 28, 1938; “were successfully terminated,” Dean’s
Report, February 28, 1938, p. 11; “full-timers,” Ignatius M. Wilkinson to Mr. Shafroth, April 28,
1936, appended in EXHIBIT “A,” in id. Ignatius M. Wilkinson to Mr. Shafroth, February 21,
1936, id. Conditions of the ABA’s provisional approval are set out in Will Shafroth to Dean I.
M. Wilkinson, May 11, 1936, appended in EXHIBIT “A,” id. At the June 1936 faculty meeting,
Wilkinson reported to the faculty that the ABA “had approved this school, the approval to
become effective on the re-opening of the school in September, 1936.” Faculty Meeting of June
4, 1936, folder 9, box 11, Law School Papers, Walsh Library, Fordham University; Faculty
Meeting of June 10, 1937, id.

®Dean’s Report, May 15, 1934, pp. 14-15; quotations are at p. 15.
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law schools. Herschel W. Arant, Dean of the Ohio State University College of Law and the
secretary-treasurer of the AALS, visited the Law School in December to perform the required
inspection for the AALS. Like the adviser to the ABA’s Council on Legal Education, Will
Shafroth, Dean Arant “found [the Law School’s] internal standards excellent and was
particularly impressed with [its] selective entrance requirements.” The main issues Arant raised
were some of the same issues that had delayed the Law School’s approval by the ABA. The
AALS accepted the resolutions of these issues Wilkinson had negotiated with the ABA,
including accepting Father Pyne as a full-time professor even though he did not have a law
degree.™

As Wilkinson had predicted, the most troubling issue was that the Executive Committee
of the AALS found the Law School “barely {complied] now with the full-time teacher
requirement.” Nevertheless, the Committee decided not to question the number of full-time
teachers so long as Fordham capped its enrollment at 850. Dean Arant asked Dean Wilkinson to
add one or two more full-time teachers as soon as possible even though the Executive Committee

would not require it to do so. He had gone out on the limb for Fordham, assuring the Executive

®'Dean’s Report, February 28, 1938, pp. 12-13. To trace the details, See, Ignatius M.
Wilkinson to Dean Herschel W. Arant, July 22, 1936, appended in EXHIBIT “B,” Dean’s
Report, February 28, 1938; H. W. Arant to Dean Ignatius M. Wilkinson, July 23, 1936, id.;
Ignatius M. Wilkinson to Professor George Gleason Bogert, June 24, 1936, id.; George G.
Bogert to Dean I.M. Wilkinson, July 1, 1936, id.; H.W. Arant to Dean 1.M. Wilkinson, July 14,
1936, id.; Ignatius M. Wilkinson to Dean Herschel W. Arant, July 31, 1936, id. Regarding
Fordham’s application, Dean Arant’s inspection and the AALS’s admission of Fordham Law
School to membership, see, H.W. Arant to Dean Ignatius M. Wilkinson, November 10, 1936, id.;
Ignatius M. Wilkinson to Dean Herschel W. Arant, November 12, 1936, id.; H.W. Arant to Dean
Ignatius M. Wilkinson, December 4, 1936, id.; H.W. Arant to Dean Ignatius M. Wilkinson,
January 26, 1937, id.
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Committee that the Law School would more than meet the AALS standards. Adding a couple of
full-time teachers “would be comforting to me,” Arant explained, “since | recommended the
school for admission” and assured the Executive Committee of “a willingness on your part to
comply generously with our requirements rather than stop with the smallest measure of
satisfaction or requirement that will get by.” Adding more full-time faculty would not only be
“comforting” toArant, it would also prevent any future AALS inspector who might be less
sympathetic toward Fordham’s membership in the AALS from denying that Arant’s faith in
Fordham “had been abundantly justified.”®?

Wilkinson assured Arant that Fordham intended fully to comply with the AALS’s
standard for full-time faculty. The Law School’s current enrollment was between 750 and 760
students, and Fordham’s “definite policy” was to limit its enrollment to 850. Wilkinson
understood that, should the school’s enrollment exceed this number, it would be necessary to add
another full-time teacher. As they had discussed during Arant’s inspection to the Law School,
the problem of adding more full-time faculty was finding “a place for them.” Moveover, the
addition of full-time faculty would require Fordham “to dismiss competent men who [sic] while
technically perhaps part-time teachers actually devote substantial time to the work of the school,
as they teach not less than six hours weekly and who [sic] have been members of our faculty for

from eleven to twenty-four years.” Yet, a resignation due to illness and a request for a reduced

teaching load of another part-time faculty member enabled Wilkinson to hire the seventh full-

%2H.W. Arant to Dean Ignatius M. Wilkinson, January 26, 1937, id.
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time teacher in the fall of 1937, bringing the total full-time faculty up to nine..®®

Gaining AALS membership was quicker and easier than Wilkinson had anticipated.
Wilkinson filed the Law School’s application for membership in November 1936. Dean Arant
inspected the school on December 14, and the AALS admitted Fordham Law School to its
membership two weeks later at its annual meeting on December 29, 1936. The Law School
joined some eighty-three other members of the Association. Fordham became the third New
York City law school to claim membership in the AALS, Columbia and New York University
Law Schools being the other two.*

Though the AALS admitted Fordham to membership, the Association’s executive
committee “reserved decision” on the size of the Bronx campus law library until Fordham
University decided the future of this division. Wilkinson had informed them that it was “not

entirely certain” that Fordham would continue this division indefinitely. In the end, Fordham

%3|gnatius M. Wilkinson to Dean W. Arant, February 2, 1937, appended in EXHIBIT
“B,” id.; Ignatius M. Wilkinson to Dean Herschel W. Arant, October 4, 1937, id.; H.W. Arant to
Dean Ignatius M. Wilkinson, October 7, 1937, id.

% Announcement to be inserted in The Fordham Alumni Magazine, February 1937 issue.
Folder 9, box 10. The entire correspondence is the following: Ignatius M. Wilkinson to Dean
Herschel W. Arant, July 22, 1936, appended in EXHIBIT “B,” Dean’s Report, February 28,
1938; H. W. Arant to Dean Ignatius M. Wilkinson, July 23, 1936, id. See also, Ignatius M.
Wilkinson to Professr George Gleason Bogert, June 24, 1936, id.; George G. Bogert to Dean
.M. Wilkinson, July 1, 1936, id.; H.W. Arant to Dean 1.M. Wilkinson, July 14, 1936, id.;
Ignatius M. Wilkinson to Dean Herschel W. Arant, July 31, 1936, id. Regarding Fordham’s
application, Dean Arant’s inspection and the AALS’s admission of Fordham Law School to
membership, see, H.W. Arant to Dean Ignatius M. Wilkinson, November 10, 1936, id.; Ignatius
M. Wilkinson to Dean Herschel W. Arant, November 12, 1936, id.; H.W. Arant to Dean Ignatius
M. Wilkinson, December 4, 1936, id.; H.W. Arant to Dean Ignatius M. Wilkinson, January 26,
1937, id.
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University decided to discontinue the uptown campus at the end of the 1937-1938 academic year
and to “transfer the whole uptown evening school downtown beginning in September, 1938.”
This eliminated the need for further consideration of the Bronx law library.®®

Closing the Bronx night school in 1938 did not materially affect night school
enrollments. The number of applications increased from 1937 to 1940, and the Law School’s
rejection rate also increased. The entering classes of night students continued to be a majority of
the total first year class in each year from 1936 to 1940. Wilkinson boasted that, despite
declining enrollments in other New York law schools, Fordham Law School’s selective
admission policy and high academic standards had enabled it to maintain qualitatively high
enrollments and to attract as many students of “good scholastic caliber” as it wished to accept.
Although the Law School could have accepted more applications, Wilkinson consciously kept
total enrollments below 850 students to remain in compliance with ABA and AALS standards.

The Law School’s finances posed an additional potential obstacle to ABA accreditation
and membership in the AALS, but these associations did not press the issue. Nevertheless, the
ABA’s Council on Legal Education, announced in July 1928 that it had decided “ “the time has
arrived when there should be a thorough investigation of the financial structure and practices of
the law schools of the country.” ” The Council sent a questionnaire that year to all law schools

requesting financial information and, if the law school was affiliated with a university, the

®«transfer the whole,” Ignatius M. Wilkinson to Dean Herschel W. Arant, April 26,

1937, appended in EXHIBIT “B,” Dean’s Report, February 28, 1938; H. W. Arant to Dean
Ignatius M. Wilkinson, April 28, 1937, id.; Dean’s Report, February 28, 1938, pp. 12-13.

®®Dean’s Report, April 3, 1940, p. 5. Minutes of the Faculty Meeting of September 16,
1937, folder 9, box 11; Dean’s Report, February 28, 1938, pp. 9-10. The breakdown in the

54



Chapter 4: The Great Depression & Educational Reform NYU Draft 10-28-09

financial relationship between the law school and the university. Through its “pertinent
inquiries,” the Council sought to determine whether the law school was “dependent on fees for
support,” was “supported out of general funds” or was “specially endowed.” It also asked for
the law school’s total income and expenditures for the preceding two years, the amount of any
surplus or deficit for this period, and how any deficits were met and surplus funds disposed.®’
Wilkinson inferred from the Council’s questionnaire that “financial independence or
dependence of an institution” is “an important element in the rating of a law school.” The
Carnegie Foundation had expressed the same idea in its report of 1928, from which he freely
quoted in informing Father Duane of this development. Although money alone did not make a
good law school, the Carnegie report opined, an institution that was not tuition dependent “

131

‘obviously’ ” had “ “a tremendous advantage.” ” One of these advantages is that such law
schools could determine the size of their student bodies, the amount of pre-legal academic
requirements and subsequent legal training to serve their conception of public service. The
Carnegie Foundation was clearly calling for law schools to become financially independent.®®
Wilkinson predicted in 1929 that the next requirement the AALS would impose on
member law schools is that they have “some independent financial resources.” He thought this

demand would cause bar associations and state regulatory bodies also to adopt this requirement

some time in the future. Although he did not think this action would occur in the short run, he

entering classes for the period are reported in Table 4-5.
®"Dean’s Report, January 11, 1929, p. 14.

®®Dean’s Report, January 11, 1929, p. 14, quoting Alfred Z. Reed, Present-Day Law
Schools in the United States and Canada (New York: The Carnegie Foundation for the
Advancement of Teaching, 1928): 101.
55



Chapter 4: The Great Depression & Educational Reform NYU Draft 10-28-09

advised Fordham President Father Duane that they begin to prepare for it.%

Wilkinson recommended that Fordham University establish an endowment fund for the
law school out of the Law School’s surplus revenues, which he estimated could make the Law
School financially independent of tuition within a relatively short period of time. He thought an
endowment would be easy to establish because, “For some years past[,] the school has been
returning a substantial profit in its operations.” Sound policy dictated that the University credit
the law school’s profit to the law school, and, “after deduction of the school’s pro-rata share in
general University overhead,” to put the profit in a conservative investment and to use the
interest thus generated to finance the Law School’s operation. Wilkinson also suggested that,
where the Law School’s profits had been used by the University to finance other departments,
those departments should be charged interest and amortization “as a running expense,” and the
University should credit these amounts to the Law School account as if these monies had been
borrowed from a third party. Wilkinson estimated that, if the Law School’s past profits were
added to its future earnings, and if these funds were set aside and invested as a Law School
reserve, at present levels of law student enrollments “a sufficient principal sum should be
accumulated to make the school a financially independent unit for all time thereafter,” and only
“in a relatively few years.”™
Recognizing the interconnection between a law school’s financial resources and its

quality as an academic institution, Wilkinson affirmed the importance of an endowment to the

quality of the Fordham Law School. He predicted that, if his financial plan were adopted, “the

®Dean’s Report, January 11, 1929, p. 15.
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future development of the [law] school scholastically will follow logically and naturally
therefrom.” He elaborated the reasons he thought so, explaining that all of the signposts of an
elite law school, such as a graduate school and “research work in the law,” in addition to future
requirements imposed by professional associations, would “require an adequate reserve of
capital behind the school.” He proposed the institution of an annual budget for the Law School
which set out authorized expenditures for the forthcoming fiscal year. The financial plan
Wilkinson outlined was dependent upon the action of the University’s Board of Trustees.”

If the University were to agree to reorganize the Law School’s finances along the lines
Wilkinson proposed, “the next logical step” would be to institute a graduate program in law. He
had proposed a graduate school shortly after he became dean, but this decision was wisely
postponed because “it was impossible accurately to forecast” the effect on “the size and type of
student body” stemming from the “changing entrance standards” of the period and the newly
established night school on the Bronx campus. Barring the imposition of additional “onerous
standards” by accrediting agencies, Wilkinson thought Fordham “should be in a position in the
course of the next several years to institute graduate instruction, if your trustees deem such a
course advisable.”"

Wilkinson renewed his request to establish a Law School endowment in 1930, informing

Father Duane that the ABA had begun to admonish universities not to use law schools as cash

cows and to rate law schools, in part, on the basis of their finances. The ABA had recently

"Dean’s Report, January 11, 1929, pp. 15-16.
1d., p. 16.

?Dean’s Report, January 11, 1929, pp. 16-17.
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elevated N.Y.U. Law School to a “Class A” law school, and N.Y.U. Law School Dean Henry
Sommer “intimated” to Wilkinson that N.Y.U.’s elevation “was bound up with the question of
devoting a substantial part of the law school revenues entirely to law school betterment.”
Furthermore, William Draper Lewis, retiring chairman of the ABA Section on Legal Education,
in a speech delivered at the Section’s 1929 Memphis meeting, admonished Section members
against using law schools as cash cows, either for themselves or for the universities with which
they were associated. Acknowledging that the desire to make money was a natural human desire
and not in itself immoral, Lewis nonetheless declared that “ ‘it is not practicable for schools
designed to prepare for the important public profession of the law to be conducted for the
pecuniary profit of the management, irrespective whether that management operates the school
primarily for their personal benefit, or to gain funds to be expended on other departments of the
institution of which the law school is nominally a part.” ” Lewis warned that, “ ‘Once this
condition exists, the controlling motive in every decision in respect to the school is not the best
interests of the law student.” ” Wilkinson advised Father Duane that the ABA and AALS were
demanding that law schools secure independent financial resources or at least use all of their
revenue to develop their programs and not to use any of their revenues for other departments of
the university. Dean Sommer’s experience suggested that the ABA was now insisting upon the
latter requirement before confering a “Class A” rating on a law school. Wilkinson therefore
renewed his request for an endowment fund for Fordham Law School, which he thought could be

created by crediting the Law School for its past profits plus interest and by investing future
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earnings as a separate fund for the law school.”

The Fordham University administration suggested using some of the law school’s surplus
monies to establish several full-time professorships as one way to begin moving toward a law
school endowment. It would also represent a start in acquiring and building a full-time faculty
and reorganizing the law school’s financial structure in a way that would enable the law school
to get the “Class A” rating of the ABA, if and when they decided to seek it.”*

By 1934, the ABA had made two unsuccessful attempts to get information relating to law
schools’ finances, and it was making its third try. In his 1934 Dean’s Report, Wilkinson
informed Father Aloysius J. Hogan, S.J., who had replaced Father Duane as Fordham University
President in 1930, he had recently received an ABA questionnaire sent by the Chairman of the
Committee on Legal Education of the New York County Lawyers Association. Among other
things this questionnaire asked for the income and expenditures of the law school for the 1932-
33 and 1933-34 academic years. It also asked what disposition was made of any surplus and
how any deficit was met. It appeared that Father Hogan had decided in 1934 to credit the Law
School’s account for its “surplus earnings” which had been paid into the University’s general
funds over the years. But Fordham University did not return the Law School’s surplus earnings;
it continued to pay them into the University’s general funds. Clearly, Fordham University had
decided to continue to use the Law School to subsidize its other divisions and general operations.
Although the ABA did not press this issue in the 1930s, the question of how much of the Law

School’s revenues Fordham University used to finance other departments became a hotly

"®Dean’s Report, February 20, 1930, pp. 11-12.

59



Chapter 4: The Great Depression & Educational Reform NYU Draft 10-28-09

contested issue with the ABA in the 1970s and 1980s. °

BAR EXAMINATION

The bar examination became an effective obstacle to entering the practice of law. When
they were introduced in the late nineteenth century, bar exams in most states consisted of a short,
perfunctory oral interview with a local judge. States gradually changed the bar examination into
an effective barrier to entry when they created central examining boards to replace judges and
substituted lengthy written examinations for the pro forma oral interview. By World War 1, 37
of 49 jurisdictions had central boards of bar examiners, and, although evidence relating to the
difficulty of bar exams is lacking, bar passage rates declined over the first three decades of the
twentieth century, precipitously in some states. Bar passage rates varied directly with the local
bar’s interest in limiting the number of lawyers. The largest declines occurred in the urban,
industrial states. For example, between 1904-06 and 1922-29, the bar passage rate in New York
declined from 74% to 47%, and in Connecticut, it dropped from 73% to 45%. New Jersey’s bar
passage rate was low and remained so, hovering around 50%. By the 1920's, the lowest passage
rates occurred in states that contained large cities, significant and growing immigrant
communities and many applicants for admission to the bar. The states with the highest pass rates
were in the frontier states and states populated by small, homogeneous, rural communities that

experienced little population growth, had small numbers of lawyers and relatively few entrants to

" Dean’s Report, February 20, 1930, p. 12.

"®Dean’s Report, May 15, 1934, pp. 25-26. Quotations are in id., pp. 25-27; continued to
pay into the University’s general funds, Ignatius M. Wilkinson to The Rev. Robert I. Gannon,
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the legal profession. In these states, passage rates ranged from 100% in Delaware, 84% in lowa,
and 82% in Wyoming, to a low of 70% in Tennessee.’

Demographic trends and the downturn in economic conditions in the 1930's contributed
to further declines in bar passage rates. Rapidly rising numbers of lawyers, particularly lawyers
with immigrant backgrounds, and the contraction of the economy caused by the Great
Depression led to lower pass rates. About three quarters of the Nation’s jurisdictions failed a
higher proportion of examinees, and the aggregate pass rate for all jurisdictions fell from 59% in
1927 to 45% in 1934. A comparison of law students bar pass rates to medical students medical
board pass rates suggests a relationship between overcrowding and low examination pass rates.
Whereas the number of medical students fell from 25,171 in 1900 to 21, 597 in 1930, the number
of law students nearly quadrupled from 12,408 to 46,751, and the number of law students in
1930 was more than double that of medical students. Between 1935 and 1939, the pass rate of
the 35,890 examinees who took the medical board examinations was 88.5%, but the bar passage
rate of the 82,650 examinees who took the bar examination was only 48%. Part of this disparity
may have been attributable to more selective medical school admission policies, but not all of it.
Yale Law School Dean Charles Clark acknowledged that low bar passage rates were
“obviously” attributable to quotas that bar examiners applied, and he asserted that such quotas
were not only appropriate, but necessary.’’

A committee of the New York County Lawyers Association apparently agreed with Dean

May 15, 1941, folder 2, box 10; Wilkinson to Father Gannon, May 26, 1941, id.
"®Abel, American Lawyers, pp. 64-5, 72; Tables 15 and 16, pp. 266-68.

" Abel, American Lawyers, pp. 64-5.
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Clark, because it concluded in 1936 that the local bar was overcrowded, and it urged the
imposition of quotas to limit the number of applicants admitted to the practice of law in New
York. Dean Wilkinson opposed this finding and recommendation, and he presented evidence
showing that the Association’s view was based on misinformation about the number of law
school graduates. He demonstrated that student enrollments in the six New York City law
schools had declined by almost 50% during the preceding eight years, from 10,814 in the 1928-
1929 academic year, just prior to the stock market crash in 1929, to 5,718 in the 1936-1937
school year. Wilkinson argued that, to the extent that there were too many lawyers in New York
City, the overcrowding was attributable to unusually high law school enroliments during the
1920s, which he maintained were largely corrected. Moreover, Wilkinson noted that 54% of the
5,718 students enrolled in the New York City law schools, more than one-half, 3,085, attended
the two law schools in Brooklyn, Brooklyn Law School and St. Johns Law School. In his view,
there may have been too many lawyers in Brooklyn, but not in Manhattan.”

The New York County Lawyers” Association was not convinced by Wilkinson’s

"®Faculty Meeting June 10, 1937, Faculty Meetings, 1933-1944, folder 9, box 11, Law
School Papers, Walsh Library, Fordham University. Wilkinson reported enrollments for the six
New York City law schools:

1928-1929. ... 10,814
1929-1930. ... 9,248
1930-1931.... 8,481
1931-1932. ... 6,215
1932-1933.... 5,835
1933-1934. ... 6,610
1934-1935. ... 6,452
1935-1936... 5,905
1936-1937.... 5,718
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arguments, and it published a report in 1936 of a survey of New York City lawyers prepared by
the Committee on Professional Economics, which was created in 1932 specifically to conduct
the survey. The committee sent out the survey in September 1934 to all of the 15,000 lawyers
practicing in New York City, and it received a total of 5,000 replies, 40% of which were from
Association members. Among other data, the report asserted that the median income of the New
York City lawyers in 1933 was $2,990. Some 42.5% of them earned an income “below the
respectable minimum family subsistence level of $2,500 per year; one-third earned less than
$2,000 a year; one sixth earned less than $1,000, and the income from practicing law for almost
one tenth was at or less than $500 per year.” The committee reported the startling fact that “a
substantial number are on the verge of starvation, with almost ten per cent of the New York City
Bar virtually confessed paupers, as indicated by applications for public relief.” The committee
reported “that in 1935 about 1,500 or 10% of our bar qualified for relief under a pauper’s oath.”
It concluded that “Overcrowding is largely responsible for this economic situation.”"

Richard J. Bennett, class of 1942 and Chairman of Schering-Plough at the time of his oral
history, recounted the difficult economic times when he was a night student. He was lucky to get

job earning $15 per week when he graduated from Fordham University in 1938. While he was a

law student, each evening he would meet his future wife, who worked near the Woolworth

"New York County Lawyers’ Association Committee on Professional Economics,
Survey of the Legal Profession in New York County (New York: New York county Lawyers’
Association, 1936): questionnaires sent and replies received 6; median income 16; “below the
respectable minimum?” 57; “that in 1935" 16, footnote “*””; “overcrowding” 57. The median
income of lawyers in 1933 of $2990 is equal to $44,758 in 2005 dollars. The respectable
minimum family subsistence level of $2,500 is equal to $37,432 in 2005; $2,000 is equal to $
29,938; $1,000 is equal to $14,969; and $500 is equal to $7,485.
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Building, and they would go to Chock ‘Full O’ Nuts. “I would permit her to have a cup of
coffee for a nickel, always Chock "Ful [sic] O’ Nuts, and I would allow myself the cream cheese
and nut sandwich and the coffee and one donut. | think that cost was twenty cent a day.” Mrs.
Bennett “still to this day remembers that she was confined to a cup of coffee at Chock "Ful [sic]
O’ Nuts when she was also hungry. She would watch me eat the sandwich,” Bennett concluded
without any discernable expression of guilt.2

The Committee on Professional Economics recommended several ways to reduce the
number of lawyers in New York City, including “determining,” that is, limiting “the number of

new lawyers to be admitted, year by year” through a *“ *quota system’ whereby only so many
new lawyers, chosen on a fair and impartial basis, are allowed admission as it is estimated the
community will need.” It also suggested better ways of testing for the character of applicants to
New York’s law schools. The committee thought that the state’s educational standards were
“commendably high as they stand,” but, acknowledging the advancements in “the sciences of
vocational and aptitude testing,” it recommended that the Association “study all such methods”
relating to “guidance or testing” of law school applicants. It also recommended expanding the
content of legal education within law schools, suggesting “the use of compulsory clerkships or
181

apprenticeships [and] the extension of law school curricula.

Leaders of the New York bar were very concerned about the “lack of education and

®nterview of Dennis Mclnerney, Esq., by Robert Cooper, Jr. on May 1, 1989, Transcript
No. 51, Book 2, p. 12, Oral History Project, Fordham Law School Archives; Interview of
Richard J. Bennett by Robert Cooper, Jr. on May 11, 1989, Transcript No. 55, Book 1, pp. 9, 22,
Oral History Project, Fordham Law School Archives

8l«determining the number” Id., p. 60; “employed in other countries” id.; “commendably
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culture of many of the men” who were entering the legal profession in New York City in 1934,
which led them to believe that “the profession is over-crowded because of an over-stimulation of
men to pursue the study of law and of an over-supply of law school graduates.” Consequently,
state and local bar associations gave legal education and entry to the profession their “continual
attention.” A New York State Bar Association report on legal education in 1934 recommended
the elimination of the June bar examination and a limitation on the number of times an applicant
would be permitted to take the examination “to three and no more.” Law school deans generally
approved eliminating the June bar examination, but Wilkinson thought that the second
recommendation “was arbitrary in the extreme and vicious in the manner in which it was
presented.” Wilkinson was able to get the issue deferred until the New York State Joint
Conference on Legal Education acted on the issue, which was referred to a subcommittee chaired

by Dean Wilkinson.®?

Wilkinson’s subcommittee’s findings are interesting. The New York Board of Law
Examiners did not have a “fixed passing mark” for the bar examination. The method it used to
determine a passing grade was “rather complicated,” but, the passing grade for the examinations
given from 1931 to 1933 was slightly below 60%. The subcommittee concluded that the passing
grade was “not excessively high.” The examinations were comprehensive and “sufficiently
difficult to furnish a real test of the applicant’s knowledge of legal rules and principles and of his

ability to apply the same to the practical problems confronting the practitioner.” It determined

high” id., pp. 59-60; “the use of compulsory clerkships” id., p. 60.
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the “severity” of the examinations and how they were graded by looking at the percentage of
applicants’ success or failure. The results are as follows:
DATA AS TO FIRST TIMERS WHO PASSED BOTH GROUPS AFTER REVIEW

MARCH JUNE OCTOBER

No. Exam’d. % Passing No. Exam’d. % Passing No. Exam’d. % Passing

1929 248 47 2499 45 483 37
1930 273 45 2221 39 528 40
1931 231 47 2181 38 651 35
1932 237 40 1757 43 565 35
1933 214 38 1180 45 367 37
1934 175 42 1454 49 418 42

The report noted that the pass rate for first-time exam takers in each of these examinations never
reached 50%, and in most examinations it hovered around 40%.%*

The study then inquired whether the low pass rates were due to the “poor caliber of the
applicants” or to “the severity of the grading.” It examined the results of the October 1933
examination and found that 1,405 applicants took this test, of whom 367 were first-timers. Of
the entire class, only 1% or 14 earned a grade of 70% or better, and 6% or 84 test takers earned a
grade as high as 63%. The passing grade was 58.8% and was separated by only 11 points from

the highest grade of 70%. A mere 41% of the class earned a passing grade. The committee

82Dean’s Report, May 15, 1934, pp. 19-22.

®Report of the Committee on Whether to Limit Applicants in the Number of Bar
Examinations Permitted of the Joint Conference on Legal Education of the State of New York, p.
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concluded that the examiners graded the examination “with considerable severity.”®

Wilkinson believed that the bar examination standards in New York State were “strict”
and that the bar examiners used a quota to restrict entry into the legal profession. “There is no
absolute passing mark,” he acknowledged. Rather, the passing grade “fluctuates depending on
the results achieved by the particular group taking any examination.” Consequently, one’s
examination was “marked not objectively on his own paper, but comparatively on the basis of
the results achieved by the entire group taking the examination.” Although “the Bar Examiners
do not admit this to be the case,” Wilkinson insisted, “it is obvious that in practice their methods
result in their taking the top forty to fifty percent of a particular group and passing them.” He
thought this was *“evident from the fact that although the standards in the law schools of the state
have been improved vastly in ten years, the improvement is not reflected in any great increase in
the percentage of success on the bar examination.” The increased standards of all of the state’s
law schools, even those “formerly sub-standard schools in this city,” improved “the quality
considerably of any group taking a particular bar examination.” He was certain that the Bar
Examiners were holding these better applicants “to a higher standard of performance to achieve a
passing grade” and thus capping the pass rate at 40% to 50% of the group taking the bar
examination.®

Given the efforts of national and local bar associations to reduce the numbers of new

lawyers by reducing the bar passage rate, which in New York State was below 50%, it was with

4; “7sufficiently difficult,” id., p. 5; pass rate table is in id., p. 6.
“Id., p. 7.

®Dean’s Report, April 3, 1940, p. 15.
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understandable pride that Dean Wilkinson found that Fordham Law School graduates were
remarkably successful in passing the New York bar examination and being admitted to practice.
For example, Wilkinson estimated that all of the 300 to 325 members of the June 1930
graduating class who were eligible to take the bar exam did take it at one of the three times it
was offered in the nine months following their graduation. He found that 255 (78% to 85%) of
these graduates passed the bar exam and were eligible for admission to the bar on satisfying the
requirements of the Committee on Character. Wilkinson believed that the 1930 results were
“substantially representative of the results in other years.”®

A detailed analysis of the Law School’s graduating class of 1933 who took the bar
examination revealed a direct correlation between law school grades and bar passage rates. Of
the twenty-three members of the 1933 class who graduated with an average of B+ or better and
indicated that they intended to take the bar examination in June 1933, twenty-two passed the bar.
Wilkinson was unable to determine whether the twenty-third actually sat for the exam. If that
person did not, then the bar passage rate for Fordham’s best students was 100%. If that person
took the exam and failed it, the passage rate was still 95%, an extraordinarily high rate in normal
times, it was an extraordinary rate when the New York Bar Examiners were failing over 50% of
exam takers. On the other hand, students who barely maintained the required “C” average and
insisted on taking the June exam did not do well, though Wilkinson did not report how well or
badly they faired. He explained that good students were usually able to review their law school

courses “in the three weeks which elapse between graduation and the bar examination.”

#|gnatius M. Wilkinson to The Rev. Charles J. Deane, S.J., Fordham University, October
7, 1931, attached in EXHIBIT “C,” Dean’s Report, January 28, 1932.
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Students who did not do so well in law school find “this time too short but usually cannot be
dissuaded from taking a chance.” If the poorer student waited until fall to take the October
exam, Wilkinson mused, he would have “a very much better chance of passing the test,”
provided, of course, that he prepared adequately.®’

Wilkinson surveyed the bar results of Fordham graduates in the classes of June 1934 and
June 1935, and he again found a direct correlation between success in law school and success in
passing the bar examination. He also found that “at least 85%” of the class of 1934 had passed
the bar examination by the following March, and almost 75% of the class of 1935 had passed the
bar examinations given in June and October of that year. Those who graduated with grades of
“B” or better or who maintained a high “C” average had “little or no difficulty in passing” the
bar. Students who “barely” passed their courses with a minimum “C” average continued to have
difficulty.®®

There was a sharp decline in the bar passage rates of Fordham graduates in 1936, the year
the New York County Lawyers Association concluded that the local bar was overcrowded. The
lower pass rates continued to World War Il. However, graduates who were B+ and B students
continued to pass at relatively high rates. It was the C students who brought down the average.
Counting those applicants who passed the entire or one-half of the June 1939 exam, 95.6% of the
applicants who graduated with a B+ average passed the exam; 79.4% of the B group passed.

Only 40% of graduates who maintained a C+ average passed, and 9% of the C- students passed.

¥Dean’s Report, May 15, 1934, pp. 16-17;
%Dean’s Report, February 17, 1936, pp. 12-15; Dean’s Report, April 3, 1940, pp. 15-17.
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The overall pass rate of the class of 1939 who took the June 1939 exam was only 68%.

Despite their poor performance on the June 1939 bar exam, Wilkinson believed the “C”
students had the capacity and the training to pass the exam. He attributed their high failure rate,
especially that of the night school graduates, to insufficient time to prepare adequately for the
June exam. The state administered this exam just three weeks after the students finished their
law classes. Wilkinson thought that three weeks was not sufficient time for the “C” students to
prepare for the bar examination, and he tried to persuade them to wait until the October exam.
He was confident that much greater numbers” would pass on the first try, because they would
have had “an opportunity of a thorough review of their entire law school curriculum.”
Wilkinson tried to talk the “C” students out of taking the June exam, but he could not
“overcome” the “tendency of a great many of them to gamble” on passing it, even “though they
admit afterwards that they made no adequate review of their course.” The *“great majority” of
Fordham’s “C” students eventually passed the bar exam by the second or third try. This was
crucial to Wilkinson’s claim regarding the competency of Fordham’s “C” students, because
about one-half of the law school’s graduating class were “C” students.*

Several commercial courses were offered that prepared law school graduates for the bar
exam. Most students in New York took the course offered by Harold Medina in the 1930s and
40s. Most Fordham students took a course offered by Professors Blake and Finn, both of them

Fordham Law faculty. These professors lectured over the course of about one month on subjects

¥Dean Wilkinson reported the June 1939 bar exam results in Dean’s Report, April 3,
1940, pp. 15-17.

%A|| of the quotations are in Dean’s Report, April 3, 1940, p. 17; see also id., pp. 16-18.
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that were parts of old Bar Exams. Students took notes and studied the notes and outlines.*

The pass rate of the Class of 1940 on the June bar exam was somewhat better than the
class of 1939. Over 76% of the class passed both parts of the examination “in not over three and
in most cases not over two tests.” The exams were given in June and October 1940 and March
1941. The “average success rate of the first-timers as computed by the State Board of Law
Examiners for the year 1940 was 66%.” The class of June 1941 also did “particularly well in the
June [1941] bar examinations,” Wilkinson reported to the faculty. As far as he “could
discover],] substantially 60% of the class had been completely successful in the tests.”
Information relating to bar passage rates disappears from the Law School records until several
years after the end of World War 11.%

In New York State in the 1920s, the Court of Appeals rules required law school graduates
to serve a one year law office clerkship, unless the graduate had also graduated from college, in
addition to passing the bar examination before being admitted to practice. In 1929, the Court of
Appeals decided to require law school graduates who were also college graduates to serve a six
month clerkship. A question arose in 1933 whether law school graduates who had also
graduated from college should be exempt from the clerkship requirement. The Joint Conference
on Legal Education, of which Dean Wilkinson was a member, conferred with the New York

Court of Appeals on this issue, and Judge Frederick E. Crane of the Court of Appeals solicited

*'Interview of Caesar L. Pitassy by Robert Cooper, Jr. on May 18, 1989, Transcript No.
56, Book 3, p. 14-15, Oral History Project, Fordham Law School Archives.

%2Minutes of Faculty Meeting of June 5, 1941; Minutes of Faculty Meeting of June 4,
1942,
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Dean Wilkinson’s views on the question.*

The question of law office clerkships in the 1930s offers insights into the interactions
among contemporary views of legal education, the state of legal specialization and its effects
upon the career paths of law school graduates, law firm hiring practices, and economic market
forces. Dean Wilkinson thought the clerkship requirement should be eliminated in its entirety,
not just for college graduates. The law office clerkship was “easy to defend in theory,”
Wilkinson conceded, since law schools did not purport to teach law students how to practice law.

Law school graduates were expected to learn how to practice on the job. But, law firm
clerkships did “not work out well in practice,” Wilkinson maintained. Requiring all law school
graduates to serve a clerkship greatly increased the number of law graduates seeking clerkships,
which made it more difficult “to secure satisfactory positions in reputable offices,” even in
“ordinary times.” In the depths of the Great Depression, the difficulty was even greater.
Moreover, this requirement created a buyer’s market. Prospective employers in many law
offices, knowing that young graduates must serve a clerkship, were exploiting law clerks by
reducing their salaries, if they paid them any salaries at all. Wilkinson suggested that restoring
the rule on clerkships to that in place prior to July 1, 1929, which exempted college graduates
from the clerkship requirement, would lessen the demand for clerkships, which should end the

exploitation of law clerks, and increase the feasibility of placing graduates in satisfactory law

%Ignatius M. Wilkinson to Hon. Frederick E. Crane, February 24, 1933, appended as
EXHIBIT “F” Dean’s Report, May 15, 1934; Dean’s Report, May 15, 1934, pp. 22-3; Dean’s
Report, April 3, 1940, p. 10.
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offices.”

Wilkinson agreed with an argument made by proponents of the current rule that “the law
school graduate has little training in the art of practice, however well he may be versed in the
science of law.” But the answer to this argument, Wilkinson maintained, was that, although
“theoretically . . . correct, . . . in practice it by no means works out that way.” Few law graduates
would “attempt to practice independently without some association with a law office . . . in order
to gain such practical experience as may be necessary.” Furthermore, serving a clerkship in a
law office did not ensure that the clerk would gain the kind of practical experience necessary to
open his own law office. Even in 1933, law firms had become large enough to departmentalize,
and some small law offices had become specialized in one particular field of the law. Placed in
either kind of practice, the law clerk might spend all of his time doing specialized work without
gaining any experience in the general practice of law.%

Restoration of the older rule, under which college graduates were exempt from the
clerkship requirement, would have an indirect benefit to the legal profession. Wilkinson argued
that it would “stimulate men” voluntarily to complete their college education before entering law
school. Whether Wilkinson’s arguments influenced the decision of the Court of Appeals is
uncertain. However, the Court of Appeals amended its rules on March 25, 1933 and exempted

college graduates from the law clerkship requirement. Wilkinson was happy with the court’s

% Ignatius M. Wilkinson to Hon. Frederick E. Crane, February 24, 1933, appended as
EXHIBIT “F” Dean’s Report, May 15, 1934; Dean’s Report, May 15, 1934, pp. 22-3; Dean’s
Report, April 3, 1940, p. 10.

®|gnatius M. Wilkinson to Hon. Frederick E. Crane, February 24, 1933, appended as
EXHIBIT “F” Dean’s Report, May 15, 1934; Dean’s Report, May 15, 1934, pp. 22-3; Dean’s
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decision, not only because he thought it was the right decision, but also because it reduced the
time required for a student to be admitted to the bar, an important consideration at the time
because Fordham was preparing to lengthen the night division from three to four years. Early in
1940, the New York Court of Appeals made the decision Wilkinson had argued it should have
made in 1933: it repealed the one year clerkship requirement for applicants to the bar who did
not have a college degree.”

New York bar associations displayed “almost continuous activity” in pushing for higher
standards for law schools and admission to the bar in 1935 and 1936. Wilkinson attributed the
causes to “the lack of education and culture of many men who enter the practice of law, the
generally overcrowded condition of the profession, and a lack of sufficient legal business for
those at the bar as a consequence of the depressed times through which the country has been
passing now for six years.” He also noted that a small minority of lawyers lacked “those
qualities of character” that were important in every profession and particularly “one of the
fiduciary nature of that of the lawyer.”®’

The Joint Conference proposed limiting admission to the bar to law school graduates who

also graduated from college. This proposal was predicated on the assumption that a college

education was “the best means of acquiring the general education and fitness needed as pre-legal

Report, April 3, 1940, p. 10.

%|gnatius M. Wilkinson to Hon. Frederick E. Crane, February 24, 1933, appended as
EXHIBIT “F” Dean’s Report, May 15, 1934; Dean’s Report, May 15, 1934, pp. 22-3; Dean’s
Report, April 3, 1940, p. 10.

%7“almost continuous activity” and “the lack of education,” Dean’s Report, February 17,
1936, pp. 21-22.
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requisites” and “a full course of study at an approved law school” was the “only method of
obtaining adequate legal training” to practice law “under present-day conditions.” When Rollin
W. Meeker, chairman of the Committee on Character and Fitness of the Third Judicial
Department was appointed chair of the Joint Conference committee considering this proposal,
and he solicited Wilkinson for his views on the matter.

Wilkinson replied with a lengthy discussion setting out his reasons for opposing the
college degree prerequisite. Part of his argument was based on his experience as Dean of
Fordham Law School. Seventy percent of Fordham’s students were college graduates, and
Wilkinson found that a “college degree in itself [was] not a guarantee of the requisite intellectual
or moral fitness” for the study of the law. Students who had only two-years of college and
achieved good undergraduate academic records made better students, in Wilkinson’s experience,
than college graduates with poor academic records. Instead of “an increase in quantitative
requirements,” Wilkinson recommended “a proper selective process” of admitting students to
law school as an effective method of recruiting high caliber students.”

Perhaps a more important reason for retaining the two-year college prerequisite is that it
was “supported by substance and reason,” that is, by a philosophy of education and a theory of
personal development that he derived from the views of Dean Huger Wilkinson Jervey of
Columbia University School of Law. College administrators had concluded that a “boy”
completed his secondary education and became a “man,” at least “observably different from the

boy that entered” college, by the beginning of his third year. Up to this point, the student was

%Rollin W. Meeker to Ignatius M. Wilkinson, October 9, 1934, appended as EXHIBIT
“B,” Dean’s Report, February 17, 1936.
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“being mentally disciplined and [was] absorbing information about the world.” As part of his
general education, he was acquiring logical, mathematical, and language “tools,” learning about
the natural sciences and “the aspirations of literature and art. Colleges recognized this change”
at a student’s third year of college “by “developing a conscious change of attack’ to his
education. The theory now is” that by his junior year the student, “under skillful guidance,”
should begin “to find out things for himself, to specialize, to discover, to construct something
with the tools and viewpoints he has gained.” The achievement of these latter objectives was
what law schools offered. The first two years of college work consisted of “general training and
in the last two the student begins to specialize.”

Deans Wilkinson and Jervey agreed that requiring a college degree as an educational
prerequisite to law study was “unjustified. The two-year requirement is not a mathematical
compromise. It has substance and reality behind it.” Wilkinson also cited as support for his
position the study conducted by the University of Chicago Law School “several years ago”
which demonstrated that students who entered law school with three years of college work did
better than those who entered with a college degree. Requiring a college degree exceeded ABA
requirements and the academic prerequisites of most of the Nation’s law schools, even the best
law schools. Wilkinson concluded that “there is no great basis in fact” supporting advocates of a

college degree requirement “as the solvent of the conditions which they believe should be

corrected.”*®

% gnatius M. Wilkinson to Rollin W. Meeker, October 11, 1934, appended as EXHIBIT
“B,” Dean’s Report, February 17, 1936.

1991 gnatius M. Wilkinson to Rollin W. Meeker, October 11, 1934, appended as EXHIBIT
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Consistent with Wilkinson’s views regarding proper undergraduate preparation for law
school studies, Fordham Law School had an arrangement with Fordham College in the 1920's
and 1930's in which students who wished to go to law school and had successfully completed
three years at the College were permitted to take their senior year at Fordham Law School. If
they completed the first year of law school with “satisfactory marks,” Governor Malcolm Wilson
recalled, “they received their degree from the College. In other words, that was the substitute for
the senior year at Fordham College.” Apparently, this was a common practice in the 1920's and
1930s, because Governor Wilson claimed that “many” of his classmates entered the Law School
under this arrangement.*®

Wilkinson’s last argument against the college degree requirement emanated from his
view of American higher education in the 1930's and its corrosive effect on moral development.
He was “no believer in the value of a college education alone to guarantee character,” because he
believed “that much that is taught in many of our so-called best colleges today is destructive of
good character.” Wilkinson singled out departments of philosophy as the culprits, condemning
the scientific naturalism, physical determinism, and moral relativism they espoused. In many of
these departments, Wilkinson complained,

students are taught that there is no essential difference between right and wrong;

that there is no such thing as mind, or if there is we cannot know anything about

it; that man is not possessed of a power within him of self-determination in view

“B,” Dean’s Report, February 17, 1936.

%% nterview of Honorable Malcolm Wilson by Robert Cooper, Jr. on March 14, 1989,
Transcript No. 45, Book 3, p. 1, Oral History Project, Fordham Law School Archives.
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of a known end, or what the law recognizes as free-will, but that all of his actions

are conditioned reflexes determined by physical and chemical stimuli acting upon

him from without, that there is no such thing absolutely as truth, not even

mathematical truth; and similar philosophical rot. Many students hearing such

stuff handed out by supposedly learned teachers do not fail to carry the lesson to

its logical conclusion.
Rather than ensuring good moral character, America’s colleges and universities were
undermining it. “We have been sowing the wind for over a generation with many of these
doctrines, and | am not surprised to find that now we are reaping the whirlwind,” Wilkinson
proclaimed. He favored the two-year rule and opposed compelling a student “to go on and be
corrupted by theories” he had just described, because he was “certain that the moral character of
many college graduates cannot help but be affected adversely by teachings of this kind.” He
believed that the “record of disbarments and disciplinary proceedings” in New York City, if
examined closely, would probably “disclose that graduates of our best colleges and even of our
best law schools are to be found among those who have violated the ethics of our profession as
well as those who have not enjoyed these advantages.”%
Wilkinson’s opposition notwithstanding, the committee recommended that the college

degree requirement proposal be adopted. The Joint Conference did not adopt the committee’s

recommendation, however, but referred it back to committee for reconsideration and further

192) gnatius M. Wilkinson to Rollin W. Meeker, October 11, 1934, appended as EXHIBIT
“B,” Dean’s Report, February 17, 1936.
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study. New York State did not adopt a college degree prerequisite until after World War 11.2%3

On the eve of World War 11, some of the law schools in New York State were either
considering raising their admission standards, or they had already done so. Other law schools
simply met the Court of Appeals mandated minimum two year college prerequisite, at least
nominally. The two year standard had remained unchanged since the Court of Appeals put it
into effect in 1927, and, in 1940, all of the law schools in New York State conformed to or
exceeded this standard, at least nominally. Wilkinson believed that Brooklyn, New York, N. Y.
U. and St. John’s Law Schools accepted applicants who passed equivalency examinations in
certain specified subjects instead of actually completing two years of college work, as was
permitted by the New York Court of Appeals rules. N.Y.U. was thinking about increasing its
requirement to three years, and Syracuse Law School did require three years of college.
Columbia and Cornell Law Schools required the baccalaureate degree, except for students who
were enrolled in a combined six year college and law school program. Columbia, like Fordham,
applied selective admission methods, and its entire student body consisted of college
graduates.’®

Fordham had “in fact increased our actual standards greatly by introducing and gradually
applying with greater severity qualitative or selective standards of admission.” In increasing its
admission standards, the Law School was assisted by its obligation to keep its enrollments below

850 students in order to retain ABA accreditation and AALS membership. Employing higher

193R0llin W. Meeker to Ignatius M. Wilkinson, October 12, 1934, id.; Dean’s Report,
February 17, 1936, p. 25.

1%Dean’s Report, April 3, 1940, pp. 7-8.
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admission standards, the proportion of Fordham law students who entered the Law School with
an undergraduate degree continued to increase “to a gratifying extent” through the 1930's. In the
1937-38 school, 70% of Fordham’s law students had a college degree. The following year that
percentage increased to 79%, and it reached 83% in the 1939-40 academic year. The colleges
represented in the 1939 entering class numbered sixty-five, and the college graduates in the
entire student body held their degrees from 108 colleges.'®

Noting that four-fifths of Fordham’s students entered the Law School with college
degrees, Wilkinson raised a question whether Fordham should increase its pre-law education
requirement from two years of college to either three years of college or a college degree.
Wilkinson proposed that, if Fordham were to increase its pre-law education requirement, it
“should go the whole way and demand a college degree either in liberal arts or general science or
an equivalent degree, and not merely add completion of an additional year of college work as our
entrance requirement.” It is interesting that the New York Education Department listed these
arts and sciences degrees as the only acceptable college degrees. Wilkinson suggested, however,
that, if Fordham were to adopt a college degree prerequisite, it should follow the practice of law
schools that had a degree prerequisite and accept graduates of schools of engineering who were
“able to obtain a law student qualifying certificate because their courses have been found by the
State Education Department to include at least two years of cultural work or its fair

equivalent.”%

1054jn fact increaser,” Dean’s Report, April 3, 1940, p. 7; “to a gratifying extent,” Dean’s

Report, April 3, 1940, p. 6.

106«should go the whole way,” Dean’s Report, April 3, 1940, p. 8; “able to obtain,” id.
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Wilkinson conceded that there were some good reasons to adopt the college degree
prerequisite for the entering class of 1941. It “would put us in the most select category of law
schools in the country.” He listed only eight law schools that had a college degree prerequisite:
Columbia, Catholic University, Georgetown, George Washington, Harvard, Pennsylvania,
Pittsburgh and Yale. In 1940, Catholic University had only about fifty students and was “a
negligible factor,” in Wilkinson’s opinion. Only two, Georgetown and George Washington,
offered part-time programs. And, so far as he knew, only Columbia, Harvard and Yale “employ
in addition qualitative standards of admission,” and “Harvard only within the last few years.”
Confessing that he had to check with Georgetown and George Washington to verify that they did
not apply “qualitative standards,” Wilkinson suggested that if Fordham were to adopt a college
degree requirement, it could “boast . . . that we were the only law school conducting day and
evening classes requiring a degree for admission and at the same time in addition selecting out
students on the basis of their presumptive fitness for law study as indicated by their college
records, and accordingly rejecting applicants with poor records.”*"’

Joe McGovern taught at the Law School at this time, and he confirmed the high quality of
Fordham’s students, particularly the night students. He considered the classes he taught then to
be the best he had ever seen. “l don’t think in my overall thirty years of teaching, | ever saw a
class superior to the night classes I had in say *39, *40 and *41. Boy, they were sharp, and they

were in there to get everything they could get out of it,” he boasted. “The students worked

during the daytime. They weren’t there for fun, they were there to learn. Gee, they were

Y7 All of the quotations are in Dean’s Report, April 3, 1940, p., p. 11, except “boast . . .
that we were,” which is at id., pp. 11-12.
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brilliant kids.” McGovern believed the students’ superior performance “had a lot to do with the
hard times.” With a law degree, they might earn “a little more on their job.”*®®

This was a time of fewer applications and shrinking enroliments. Fordham was
struggling to maintain its enrollments, which were declining to levels that made the school’s
mission of providing excellent legal education precarious. To maintain its student body at 850,
Fordham had to enroll at least 300 new students each year. “For the last three years we have not
found it possible to achieve this registration,” Wilkinson informed Father Gannon in January
1941. The “principal cause” was the school’s inability to receive “a sufficient number of
qualified applications (under our selective entrance standards) for the day school.” This inability
was “undoubtedly . . . due principally to the times,” by which he meant the Depression. He
reported that “diminution in law school registration” affected other law schools and was
pervasive in the “Law School world generally in this city.”*%°

Depressed economic conditions affected enrollments throughout Fordham University,
forcing President Gannon to cut faculty salaries by five percent. In June 1941, Wilkinson
explained the financial condition of the Law School to the faculty, which required him to ask
them to take the five percent pay cut. Though the faculty regretted the salary reduction, they
recognized its necessity, and they were “entirely cooperative.” The Dean passed onto President

Gannon a few letters from faculty expressing their understanding of the “present necessity” and

their willingness to accept the pay cuts. Professor Wormser was the most emphatic, writing that

1% nterview of Joseph W. McGovern, Esg., by Robert Cooper, Jr. on April 3, 1989,
Transcript No. 49, Book 2, pp. 38-39, Oral History Project, Fordham Law School Archives.

109 )gnatius M. Wilkinson to The Rev. Robert I. Gannon, January 7, 1941, folder 2, box
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“During twenty eight [sic] years of service to Fordham, | have been unswervingly loyal, and you
may rest assured that my loyalty will always continue.” However, the reduction in “our paltry
salaries” persuaded Joe McGovern to return to practice and to teach part-time. The salary cuts
were university-wide, and they were not restored until after World War Il. The United States’

entry into the War was almost six months to the day away.™*

10.

1O\inutes of Faculty Meeting of June 5, 1941; “entirely cooperative,” Ignatius M.
Wilkinson to The Rev. Robert I. Gannon, June 12, 1941, folder 2, box 10; Maurice Wormser to
Dean Wilkinson, June 4, 1941, id.; Francis J. Maclntyre to Ignatius M. Wilkinson, June 6, 1941,
id.; Thomas E. Kerwin to Ignatius M. Wilkinson, June 10, 1941, id.; “our paltry salaries,”
Interview of Joseph W. McGovern, Esg., by Robert Cooper, Jr. on April 3, 1989, Transcript No.
49, Book 2, p. 38, Oral History Project, Fordham Law School Archives; Robert 1. Gannon,
Memorandum to All Deans, Jan. 25, 1946, folder 3, box 10.
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CHAPTER 5: WORLD WAR 11 & ITS AFTERMATH: 1941-1953

World War Il profoundly affected law schools and legal education. After the United
States formally entered the War in December 1941, hostilities greatly diminished the pool of
male law students who were prime candidates for military service. Manpower shortages in the
military and the risk of enrolled law students being drafted prompted law schools to adopt
accelerated curricula which shortened the time to complete all of the requirements for the LL.B.
degree. Accelerated curricula created a risk of lower standards.

The War cut deeply into student enroliments at Fordham Law School, as it did in law
schools throughout the nation. The Selective Training and Service Act (the Burke-Wadsworth
Bill) enacted in September, 1940 required the registration of all eligible men between the ages of
21 and 35. Between 1940 and 1943, enrollments in all American law schools dropped by 80 per
cent. Columbia Law School Dean Elliott Cheatham reported to the New York State Bar
Association at its annual meeting in January, 1943 that “the war has struck the law schools with
greater severity than any other part of the universities.” All law students were of military age,
and the Selective Service Board did not exempt law students from induction.***

Fordham had been struggling to maintain enrollments in the last years of the Depression.
The military draft sharply diminished the pool of potential law students even further as most
qualified young men were called to military service. Men who were already enrolled in law

school were drafted before they graduated. Many other men, both students and non-students,

11 «“the war has struck,” “State Bar Fearful of ‘Bootleg’ Law,” The New York Times,
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volunteered for military service. Although some draft boards deferred students until they
finished law school, most did not. The military could not wait for student draftees to finish the
school term in which their draft numbers came up. The armed services plucked them out of
school during the academic semester.**2

The New York Court of Appeals responded to the war emergency by adopting rules that
attempted to accommodate departing law students and legal academic standards. Students who
left school for military service during their last semester of law school were allowed credit for
the full semester without taking final examinations, and they were allowed to receive their law
degrees, provided they had completed at least half of the semester, were in good scholastic
standing and had met all of the scholastic requirements up to the semester prior to their being
drafted. In no case were they given credit if they had attended fewer than eight weeks of classes
in the semester in which they were drafted. The New York Education Department endorsed the
court’s rule, which the New York bar associations also supported. Dean Wilkinson drafted the
New York rule and thus continued to be an important player in setting standards of legal
education in New York State.

Dean Wilkinson also continued to play a formative role in shaping national standards of
legal education in the United States. He was elected to the AALS’s Executive Committee in the
fall of 1941, and he served on the Association’s Committee on Legal Education. The Executive

Committee worked closely with the ABA’s Council on Legal Education. Not surprisingly, the

January 24, 1943, p. 30; **Wilkinson to Gilleran, August 6, 1942, folder 9, box 10. Check cite

Y“2Minutes of Faculty Meeting of June 4, 1942, folder 9, box 11; some board deferments,
Ignatius M. Wilkinson to Rev. Robert I. Gannon, July 21, 1941, folder 2, box 10.
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ABA'’s Council on Legal Education asked Dean Wilkinson to draft a regulation for this body that
embodied the rule adopted by the New York Court of Appeals. He did, and the ABA adopted
the regulation in June 1942. The ABA, AALS, the New York Court of Appeals, the New York
Department of Education and the New York bar associations were all in agreement on the
matter. Law students across the Nation who were drafted in the last semester of law school were
granted their law degrees on the same bases that New York law students enjoyed. Wilkinson
played a key role in establishing these rules.**

From June 1942 through February 1944, each third year class at Fordham Law School
had some inductees who received their degrees under the special rule. There were no other
benefitted graduates of Fordham Law School, presumably because students who were qualified
for induction into the service were drafted before they reached their last semester of law school,
and others who had intended to go to law school were drafted or enlisted before they had the
opportunity to enroll, until two members of the October 1945 class were granted their degrees

under the accommodation rule even though the War had officially ended.™*

BMinutes of Faculty Meeting of June 4, 1942, folder 9, box 11; Albert J. Arno to Deans
of Approved Law Schools, April 29, 1943, folder 2, box 13; Ignatius M. Wilkinson to Reverend
Robert I. Gannon, April 17, 1946, folder 4, box 10; Wilkinson to Very Reverend Laurence J.
McGinley, December 18, 1950, folder 6, box 10; Wilkinson to Dean Edwin R. Keedy, August 5,
1942, folder 7, box 8; **only found letter 6/16/42 that references this letterNote not in WP
version Elliott Cheatham to Wilkinson, June 8, 1942, id.

The June 1942 class of 141 included eight members who had to withdraw during their
last semester but were allowed to graduate with their class, and the February 1943 class of fifty
had seven such members. The number of drafted graduating students declined to three, two and
two in the next three graduating classes, Minutes of Faculty Meeting of June 4, 1942, folder 9,
box 11; Minutes of Faculty Meeting of January 28, 1943, folder 10, box 11; the June 1943 class
had three accommodated graduates, the October 1943 class had two and the February 1944 class
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At its regular meeting on June 4, 1942, the Fordham law faculty extended the
accommodation for graduating draftees to “students in the earlier years of the School” who were
required to withdraw from school “by reason of their entry into the armed forces of the country.”

On furnishing proof of their entry into the armed services, either as inductees or as volunteers,
they were awarded credit for the semester in which they withdrew, subject to the same
conditions that applied to graduating seniors. The faculty decided “that this continue to be the
policy of the School . . . until further Faculty action otherwise.” How many Fordham law
students left the Law School to serve in the military is uncertain.'*

There was also the question of the bar examination. Students in their last year of law
school who were subject to the draft were permitted to take the bar examination while they were
still attending classes. This meant that, in addition to their regular classes, they took the bar
cram course on Saturdays and Sundays. Richard J. Bennett, who graduated in June 1942, “was
the happiest man in the world to go into the service, because | figured that nothing could be
worse than that six months of 1942.” He worked at an outside job full-time during the day,
attended classes at the Law School at night and took the cram course on weekends. He found the

whole experience of working and going to law school at night “absolutely horrendous in the

had two. Minutes of Faculty Meeting of June 4, 1943, folder 10, box 11; Minutes of Faculty
Meeting of September 29, 1943, folder 10, box 11; Minutes of Faculty Meeting of February 10,
1944, folder 10, box 11; Minutes of Faculty Meeting of September 27, 1945, folder 10, box 11.

“3Minutes of Faculty Meeting of June 4, 1942, folder 9, box 11.
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sense of the scheduling.” By the time he “got to the end of it, [he] was delighted to be going into
Uncle Sam’s service just to rest up.”**

It was not until the end of the War that the New York Court of Appeals made an
additional accommodation to veterans who were drafted out of law schools and thus prevented
from taking the bar examination. Rule 3-A exempted these veterans from having to take the bar
examination for admission to practice after they had received their law degrees. The “theory”
behind this rule is that it would be “rather difficult” for one who had completed most or all of his
legal education prior to his entry into military service to review for the bar examination when he
returned some time later."*’

Drastic reductions in students forced Fordham Law School to consider how it might
recast its educational program in order “to weather the storm” of World War Il. Wilkinson
estimated annual deficits for the duration of the War in the neighborhood of $60,000 to $70,000,
without taking into account “its pro rata share of general University expenses.” To meet this

crisis, he recommended combining the morning and afternoon sessions into one day session.

This reduced the need for faculty, and the decline in revenue required the Law School either to

8| nterview of Richard J. Bennett by Robert Cooper, Jr. on May 11, 1989, Transcript No.
55, Book 1, pp. 18-19, 21-22 Oral History Project, Fordham Law School Archives.

1770 qualify for the Rule 3-A exemption, applicants must have been drafted out of law
school; they must have been honorably discharged after active military service for at least one
year; they must have completed at least two-thirds of their legal education or have received a law
degree from an accredited law school, and they must have filed an affidavit stating that they
intended to practice law in New York State. “Veterans Spared on Tests for the Bar,” The New
York Times, August 2, 1945, p. 21; Walter B. Kennedy to Edward P. Gilleran, October 2, 1945,
folder 9, box 10; Ignatius M Wilkinson to Reverand Robert I. Gannon, May 3, 1946, folder 4,
box 10.
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lay off about one half of the full-time faculty or substantially all of the part-time faculty. Neither
option was good. Eliminating the full-time faculty, most of whom were the most recently
appointed, was unfair to those who had given up their law practices to devote all of their time to
teaching. On the other hand, eliminating part-time faculty would sacrifice some of the Law
School’s most experienced and distinguished faculty.'*®

Another option was the accelerated curriculum that enabled students to complete three
semesters within one calendar year by adding a summer session as a regular third term. Dean
Young B. Smith of Columbia Law School informed Dean Wilkinson that Columbia wanted to
run a summer school “as a means of keeping the Columbia Law School functioning.” But, an
accelerated curriculum that included a summer session of sixteen weeks was “impracticable”
under the current New York Court of Appeals rules requiring an academic year to consist of
thirty-two weeks and the entire “course” to total of ninety-six weeks. Dean Smith asked
Wilkinson to collaborate with him in drafting an amendment to the court’s rules that would
permit a law school term to consist of thirty weeks and the entire “law course” to extend over
ninety weeks, but provided the total number of classroom hours not be decreased. Wilkinson
drafted the amendment, which included a summer term consisting of the same number of
classroom hours over fourteen weeks that comprised the fall and spring school terms of sixteen
weeks and rolling enrollments in September, February and June. The New York Court of

Appeals adopted it on January 6, 1942. On the Court of Appeals’ adoption of Wilkinson’s

amendment, four other New York City law schools — Columbia, New York University, Brooklyn

81 gnatius M. Wilkinson to The Rev. Robert I. Gannon, January 13, 1942, folder 3, box
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and St. John’s — announced their intention of running a summer school term beginning in June
194210

Given diminished enrollments and anticipated financial deficits. Dean Willkinson and the
Law School faculty believed that the Law School “had little choice” but to offer a summer
session and an accelerated curriculum regardless whether they believed it to be “scholastically
desirable.” Dean Wilkinson surveyed student interest in an accelerated curriculum should
Fordham decide to offer it. More than half of the day students and slightly less than half of the
night students expressed interest, which supported the faculty’s belief that “a great many” of the
Law School’s students would transfer to the other city law schools offering accelerated programs
unless Fordham offered them the same opportunity to finish their legal educations on an
accelerated basis.'®

Wilkinson learned that Harvard Law School had decided to begin an accelerated

10.

91d.; Ignatius M. Wilkinson to Very Reverend Laurence J. McGinley, December 18,
1950, folder 6, box 10. Wilkinson initially opposed establishing a summer school, thinking that
it was “unwise” from a “scholastic standpoint.” In the days before air conditioning, he did not
believe “any worthwhile study can be accomplished during July and August, particularly in the
case of evening students.” The longer classroom periods over the two week foreshortened
summer term compounded the problem. Wilkinson set aside his opposition, however, because of
“practical considerations.” If Fordham did not offer the same program that the other city law
schools offered, it ran the “risk of losing a considerable number of our reduced quota of students
to the other institutions.” A summer term had “one advantage,” an important advantage, in that
it would enable Wilkinson to “find places for all of the faculty” and thus “avoid the difficulty”
created by the temporary closing of the Law School’s afternoon division. Ignatius M. Wilkinson
to The Rev. Robert I. Gannon, January 13, 1942, folder 3, box 10.

201 gnatius M. Wilkinson to The Rev. Robert I. Gannon, January 29, 1942, folder 3, box
10.
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curriculum in the summer of 1942, and entering students had the choice of beginning their
classes in June, September or February. Harvard also provided for graduation three times a year
to correspond with the three entering classes. Harvard Law School’s example may have had a
determining effect on Fordham, because it was “quite clear” to President Gannon and his
“Consultors”, where decisions relating to the Law School’s program resided, that the Law
School should discontinue the afternoon division and to begin an accelerated curriculum of three
school terms with rolling enrollments, beginning with the 1942 summer term.*?*

Wilkinson thought the accelerated curriculum promised to strengthen the Law School’s
financial condition significantly. He calculated that it would increase in the Law School’s
revenue in 1942 by 32.6%, from $67,500 to $89,850. Wilkinson estimated that the Law School
could operate “at an actual expense” of $82,000, exclusive of “general University expenses
ordinarily charged to us,” if it reduced the part-time faculty’s salaries by one half and the full-
time faculty’s salaries by one third “for the period of the emergency,” provided he could
persuade the Woolco Realty Company, manager of the Woolworth Building to accept an annual
rental of $20,000 with utilities or less, in addition to “reductions and economies” in other,
smaller items. This reduction, combined with the “very considerable salary reductions for the
Faculty” he had suggested, would lower the school’s annual expenses to $87,000, leaving a
small surplus of $2,850. If the Law School were to raise its tuition for day students from $270 to
$300 and a pro rata tuition increase for night students, its revenues would increase by another

$9,200, producing a commensurately higher surplus. Wilkinson provided Fordham University’s

1211 gnatius M. Wilkinson to Robert I. Gannon, February 5, 1942, folder 3, box 10; Robert

91



Ch 5 World War 1l & Its Aftermath 1941-1953 NYU Draft 10-28-09

President with all of this information in January 1942.'%

Father Gannon disagreed with Dean Wilkinson’s budget analysis, calling the estimated
surplus of $2,850 “optimistic.” The analysis failed to account for the ordinary charge from the
University to the Law School, a charge of $74, 312 in 1942 that could not be ignored, it included
certain expenses that were*“non-adjustables” and could not be eliminated, which brought the law
school’s “total expense” up to $161,312. Father Gannon was “doubtful how much assistance the
other Schools can give” to the Law School in these financially difficult times. “The College
boys are dropping out right and left,” and the University might have to “very much increase the
burdens of the full time men “for the duration.” ” Still, Father Gannon decided not to raise the
Law School’s tuition.'?®

The Law School adopted the accelerated program and opened a summer session in June
1942 with “approximately half” of the school’s students having “filed notice of intention to
pursue the accelerated course of studies.” Frances M. Blake was one of the students who
attended the Law School under the accelerated program. She completed Law School in two
years, entering in 1943 and graduating in 1945. “Most everybody” accelerated their programs,
Blake recalled. “Few people wanted to stay with the regular program. We dropped back and

joined the incoming class that semester. Then the next semester we joined the class half a year

I. Gannon to Ignatius M. Wilkinson, February 20, 1942, folder 3, box 10.

122|gnatius M. Wilkinson to The Rev. Robert I. Gannon, January 13, 1942, folder 3, box
10; Ignatius M. Wilkinson to The Rev. Robert I. Gannon, January 29, 1942, folder 3, box 10.

122Quotations are in Robert I. Gannon to Ignatius M. Wilkinson, February 20, 1942,

folder 3, box 10; see also Gannon to Wilkinson, February 26, 1942 and Wilkinson to Gannon,
March 3, 1942, folder 3, box 10(11).
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ahead of us.” Throughout World War 11, the Law School’s academic year was divided into three
terms: summer, fall and spring. Students could enroll at the beginning of each term - in June,
September and January - and they could graduate upon completing their studies at the end of
each term. The three graduations were in June, October and February. Students had the option
of taking an accelerated course by attending all three terms until they satisfied the course
requirements for the LL.B. degree. Day students could complete their three academic years in
two calendar years, and night students could complete their four academic years in two and two-
thirds calendar years.'**

Students opted for the accelerated curriculum in substantial and accelerating numbers and
proportions of the regular student body. Table 5-1 shows that 171 students were enrolled the
inaugural summer session in 1942, which was about 25% of the regular year enrollment.
Thereafter, summer school enrollments grew substantially each year: 126 in 1943, 154 in 1944
and 270 in the last wartime summer session of 1945. Using the enrollments of the preceding
academic years as a base, summer school enrollments steadily grew in relation to the regular
term enrollments from 25% in 1942 to 90% in 1945.'%

During the War, Fordham Law School’s enrollments were a fraction of their prewar

levels, and yet it was one of the nation’s largest law schools. In the 1940-1941 academic year,

2"Minutes of Faculty Meeting of June 4, 1942, folder 9, box 11; Walter B. Kennedy to
William W. Gager, July 8, 1943, folder 2, box 13; Interview of Frances M. Blake by Robert
Reilly on October 18, 1988, Transcript No. 23, Book 1, p. 1, Oral History Project, Fordham Law
School Archives.

12>«Registration by Years Since the Foundation of the School,” notebook memoranda,
Law School Archives.
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the last year of peacetime in the United States, the law school’s student enrollment was 815. In
September 1941, even before the Japanese attacked Pearl Harbor on December 7, Dean
Wilkinson predicted a total enrollment of only 700 for the 1941-1942 academic year, explaining
that he was allowing for “draft absentees” in his prediction. The actual figure was 681. It could
have been much worse. New York Law School had to suspend operations and transfer its
students to St. John’s University School of Law in September 1941. And other law schools in
New York City “were not as favorably situated with respect to enrollment as” Fordham Law
School. The Law School’s enroliment dropped by almost one half to 334 in September, 1942,
Surprisingly, even with this sharp decline, Fordham was the third largest law school in the
country. St. John’s Law School in Brooklyn had the largest enroliment at 446 students, and
George Washington Law School in the Nation’s capital had the second largest enrollment at 380.
No other law school had an enrollment of 300 or more students.*?°

Wilkinson estimated that the Law School could continue to operate so long as the student
body numbered no fewer than 200 students. The Law School’s enroliments fell to within twenty
students of “rock bottom” in the 1943-1944 academic year. The 220 students enrolled during
this school year represented a drop of 73% of Fordham’s student population of 815 in the last
year of peacetime. According to Frances M. Blake, who entered the Law School in 1943, there

“were probably more women than men” among the students. Table 5-1 shows the sharp declines

in student enrollments to 1944. But then enrollments sharply rose by 36% to 300 during the last

26Minutes of Faculty Meeting of September 18, 1941, folder 9, box 11; Ignatius M.
Wilkinson to The Rev. Robert 1. Gannon, November 19, 1941, folder 2, box 10; Minutes of
Faculty Meeting of January 28, 1943, folder 10, box 11; Ignatius M. Wilkinson to The Rev.
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academic year of the War, 1944-1945, and it rose a modest 6% in the academic year 1945-1946
following the German and Japanese surrenders. According to an official report of the
TABLE 5-1

Fordham Law Student Enrollments During World War 11

School Year 1. Regular Terms, 2. Summer School % of Col. 2to Col. 1
Change from Enrollments
Preceding Year

1940-1941 815 N/A N/A

1941-1942 681 -16% 1942 171 25%

1942-1943 334 -51% 1943 126 38%

1943-1944 220 -34% 1944 154 70%

1944-1945 300 +36% 1945 270 90%

1945-1946 317 +06% N/A N/A

Total All Years 2,667

SOURCE: “Registration by Years Since the Foundation of the School,” notebook memoranda,
Law School archives.

American Bar Association, the three hundred students enrolled in the 1944-1945 academic year
made Fordham the “largest accredited under-graduate law school in America.”?’
The spike in student enrollments in the spring of 1944 was attributable to several causes.

In contrast to the lawyers’ lament of too many lawyers in the 1930s, there seemed to be too few

Robert I. Gannon, January 4, 1942, folder 3, box 10.

2"Minutes of Faculty Meeting of January 28, 1943, folder 10, box 11; Ignatius M.
Wilkinson to The Rev. Robert I. Gannon, January 4, 1942, folder 3, box 10; “were probably
more,” Interview of Frances M. Blake by Robert Reilly on October 18, 1988, Transcript No. 23,
Book 1, p. 2, Oral History Project, Fordham Law School Archives; “largest accredited,” Walter
B. Kennedy to Rev. Robert I. Gannon, January 13, 1945, folder 3, box 10. George Washington
University Law School had a larger enrollment, but it had a graduate school and its enrollment
figure included its “post-graduate class and an extraordinary number of special students.” Its
undergraduate enrollment was not as large as Fordham’s.

95



Ch 5 World War 1l & Its Aftermath 1941-1953 NYU Draft 10-28-09

lawyers in the 1940s because of the War. Wilkinson thought that “The dearth of lawyers had
created an impetus to the study of law.” In addition, law school student populations began to
flourish with war veterans who had been drafted out of law school and were returning from the
War wanting to finish their legal educations. A third cause was the affordability of legal
education due to “muster-out pay and other Government aids to rehabilitation of soldiers.”*?®

The 317 students enrolled in Fordham Law School during the 1945-1946 academic year

were still 61% below prewar enrollment figures. Table 5-2 suggests that the number of

TABLE 5-2
NUMBER OF FORDHAM LAW SCHOOL WARTIME GRADUATES
Year February June October Total
1941 208 208
1942 141 141
1943 50 24 28 102
1944 15 32 21 68
1945 18 26 31 75
1946 14 47 73 134
1947 4 136 140
1948 201 201
Total All Years 1069

SOURCE: “Number of Graduates of Fordham University School of Law During the Following
Years, 1908-1965,” notebook memoranda, Law School archives.

graduates in each graduating class paralleled the reduced enrollments. The Fordham student

body jumped up to 739 students in the 1946-1947 school year, but it would not reach the 800

28Minutes of Faculty Meeting of February 10, 1944, folder 10, box 11; Walter B.
Kennedy to Rev. Robert I. Gannon, September 19, 1944, folder 3(2), box 10.
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level again for almost two decades following the end of World War 11, when it reached 837
students in the 1963-1964 school year.'?®

World War Il deprived untold numbers of would-be Fordham law students of their
opportunity to study law and become lawyers. What is known is that the wartime student
enrollments of Fordham Law School were a fraction of those before and after World War 1.

Table 5-3 shows the War’s effect on the Law School’s entering classes. Many of those who

TABLE 5-3
FORDHAM LAW SCHOOL ENTERING CLASSES 1939-1945
Class Morning Afternoon Evening Total
1939-1940 85 42 165 292
1940-1941 78 39 169 286
1941-1942 68 29 158 255
Summer1942 22 16 38
September1942 | 40 65 105
February1943 27 56 83
Summer 1943 5 13 18
September1943 | 17 46 63
February 1944 26 47 73
Summer 1944 18 36 54
September 1944 | 36 76 112
February 1945 37 107 144
Summer 1945
1523

SOURCE: figures stating enrollments in notebook memoranda, Law School archives. |
included the entering class of 1939 because this was the first class whose
graduation was affected by the war.

made it to Fordham were drafted out of law school before they could complete their studies to

serve their county when it needed them. Again, the number is unknown. If one compares the

2Enrollments are in “Registration by Years Since the Foundation of the School,”
notebook memoranda, Fordham Law School Archives.
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number of students who entered Fordham Law School with the number who graduated during
the war years, it becomes clear that about one-third of enrolled students failed to graduate from
the law school.**

Events surrounding World War Il led Fordham Law School to make student
accommodations of another sort. After Adolph Hitler came to power in Germany in 1933,
foreign educated lawyers began to appear with some frequency among the Law School’s student
body. To practice law in the United States, they had to pass a state’s bar examination, like any
other lawyer. But, to sit for the bar exam, these foreign educated lawyers were required to earn
an LL. B degree in an American law school. They enrolled in Fordham and other law schools to
qualify for the New York bar. European emigres who had studied law in European universities
and matriculated through Fordham Law School were accommodated with special rules. Dean
Wilkinson tailored each student’s schedule to fill gaps in the student’s prior education. Foreign
educated lawyers usually completed their American law degree in two academic years. The first
foreign educated lawyer enrolled in Fordham in 1931 and received his Fordham law degree in
1933, and a steady though modest stream of such lawyers matriculated through the Law School
through World War Il. The Law School matriculated “a number of students from Belgium,
Holland and Germany.” It also began to receive students from Italy in 1937, and a law graduate
of the University of Rome sought to establish an “exchange scholarship” between Fordham and

the University of Rome, unsuccessfully it appears.**

130See Table 5-2 and Table 5-3.

13143 humber of students,” Dean Wilkinson to Edward P. Gilleran, Alumni Secretary,

February 3, 1937, folder 9, box 10. The first foreign educated lawyer who was named in the
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One of these European emigres, Jules Weinberg, hosted a dinner on June 18, 1945 at the
Stockholm Restaurant to honor the law school faculty and to pay tribute to Fordham Law
School. Mr. Weinberg had received his Doctor of Laws degree from the University of Brussels
and had attended the University of Louvain. He fled Belgium for the United States and took up
residence in New York City during World War Il. He attended Fordham Law School and
graduated in June 1944. In hosting this dinner one year after his Fordham graduation, Mr.
Weinberg expressed his gratitude to the Law School for receiving him as “a refugee.” Fordham
symbolized for him *“the freedom of American educational opportunity.” He announced that he
was therefore establishing a “loan fund” for Fordham Law School students who needed financial
aid."*

Toward the end of World War 11, Fordham accommodated one of a number of Polish
jurists who had fled Poland during the war and established a Polish Law Faculty at Oxford
University in England. These jurists were unable to return to Poland because they had been

“warned on good authority that there would be no guarantee of their personal safety.” To the

faculty meeting minutes and recommended for a law degree from Fordham Law School was a
Dr. Milde, a Doctor of Law awarded by the University of Breslau, Germany. He entered
Fordham Law School in September 1931 and received his LL.B. in June 1933. Minutes of
Faculty Meeting of June 8, 1933, folder 9, box 11. See also, Faculty Meeting of June 4, 1936,
folder 9, box 11; Minutes of Faculty Meeting of June 9, 1938, folder 9, box 11; Minutes of
Faculty Meeting of June 8, 1939, folder 9, box 11; Minutes of Faculty Meeting of June 5, 1941,
folder 9, box 11; Minutes of Faculty Meeting of June 4, 1942, folder 9, box 11; Minutes of
Faculty Meeting of January 28, 1943, folder 10, box 11; Minutes of Faculty Meeting of
September 29, 1943, folder 10, box 11; Minutes of Faculty Meeting of June 1, 1944, folder 10,
box 11; Minutes of Faculty Meeting of February 8, 1945, folder 10, box 11; Minutes of Faculty
Meeting of March 15, 1945, folder 10, box 11; Minutes of Faculty Meeting of September 27,
1945, folder 10, box 11; Minutes of Faculty Meeting of June 6, 1946, folder 10, box 11.

132« _aw School Notes,” n.d., folder 9, box 10.
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Contrary, “The deportations [in Poland] still continue, and this means that any one whom the
Russian police choose to regard as pernicious is packed off to heaven knows what destination,
and is probably never heard of again.” Dr. M. Z. Zedlicki was brought to the attention of
Fordham University President Gannon by Oxford University Professor Francis de Zulueta,
“Professor of Law and one of the leading Catholic figures in Oxford.” Dr. Jedlicki had been on
the faculties of law at the Universities of Cracow and Poznan before fleeing to England, and he
was teaching the History of European Law to law students at Oxford. Acting Dean Walter B.
Kennedy arranged for Dr. Jedlicki to teach a course in European Law, and Father Gannon
thought he could offer him additional courses in one of the University’s academic
department’s.*®

Dean Wilkinson interrupted his deanship to assume the office of New York City
Corporation Counsel in June, 1943. The Mayor who appointed him to this office was Fiorello
LaGuardia. LaGuardia had earlier appointed Wilkinson as chair of a committee to study and
recommend new ways for the City to set the wages of the City’s 32,000 employees and handle
their grievances. Wilkinson impressed LaGuardia with the job he had done, and the Mayor
appointed Wilkinson as Corporation Counsel for the duration of World War Il. His appointment

made Wilkinson the head of the “largest law office in the world.” William Hughes Mulligan

identified the irony of the LaGuardia/Wilkinson collaboration. “The two men were one of the

133«varned on good authority,” Professor Zulueta to Father Gannon, December 7, 1945,

folder 3, box 10; “Professor of Law,” Father Gannon to Walter B. Kennedy, August 3, 1945, id.
Kennedy to Father Gannon, August 7, 1945, id.; Father Gannon to Dean Kennedy, August 31,
1945; **Dr. M. Z. Jedlicki’s resume, enclosed with Professor Zulueta’s letter to Father Gannon,

December 7, 1945, id. Kennedy to Father Gannon, September 4, 1945, id.
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oddest combinations of all time. LaGuardia was small in stature, a man of the people,
considered to be highly liberal. Wilkinson was tall, aristocratic and considered to be
conservative.” Nonetheless, it was a successful collaboration.™*

Wilkinson appointed Professor Walter B. Kennedy as Acting Dean. Kennedy had been at
the law school since 1923. He was respected by the students and faculty for his scholarship and
student advisement, and he was also well regarded in the legal community for his expertise in
labor relations. Kennedy consulted with Wilkinson frequently about law school matters, and
Wilkinson regularly attended faculty meetings. Thus, while he was Corporation Counsel,
Wilkinson continued to maintain his close involvement in the direction of Fordham Law School.

He also continued his activity in professional organizations. For example, he was elected

B4wilkinson was appointed to the committee in March 1943. His report proposed a
major revision in the way wages were fixed for the system's 32,000 workers and the way
grievances should be handled. These included an impartial arbitration committee (which the
Board of Transportation did not want) and the appointment of a deputy commissioner to the
Board to handle labor relationships with the city's transit system workers. LaGuardia selected
Edward C. McGuire to hold this position. McGuire was 43 years old, a 1923 graduate of
Fordham Law School, and experienced with labor matters. “Transit Report to Mayor Today,”
The New York Times, April 28, 1943, p. 8. “Mcguire to Rule on Transit Labor,” id., July 18,
1943, p. 28. **Wilkinson to Gilleran March 29, 1943, folder 9, box10; “The two men were,”
“Interview of William Hughes Mulligan by Michael Sheahan,” September 20, 1988, Transcript
No. 22, Book 3, p. 12, Oral History Project; “Thacher to Serve City for War Term,” The New
York Times, January 10, 1943, p. 40; “Wilkinson Named as City's Counsel,” id., June 7, 1943, p.
15; “Wilkinson in City Post,” id., July 16, 1943, p. 19. “largest law office,” “Wilkinson Quits
City Job,” NY Times, November 26, 1945, p. 23; William E. Nelson, Fighting For the City: A
History of the New York City Corporation Counsel (New York: New York Law Journal, 2008):
163. Wilkinson's salary was $17,500 a year. Thomas Kessner, Fiorello H. La Guardia and the
Making of Modern New York (New York: McGraw Hill, 1989) GET PAGE #; Thacher 405,
GET CITATION FOR Chanler 428, 540; Thacher,
www.courts.state.ny.us/history/bios/thacher_thomas.htm. A small coincidence: LaGuardia and
Wilkinson were both admitted to the New York Bar at the same term of court in 1910.
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president of the New York County Lawyers Association in 1945, where he had previously served
as a Vice President."®

In 1943, financial exigencies caused Father Gannon and his Consultors to decide to move
from the Woolworth Building to 302 Broadway. Wilkinson may have succeeded in negotiating a
reduction in the annual rent, because Father Gannon reported that “the annual drain” from the
University to the Woolworth Building was $105,000, but the rent for the 1942-1943 academic
year was “less than $70,000.” The Law School’s portion of this “drain” was $33,000, which
suggests that the Law School was paying approximately one-half of the University’s annual
rent.*®

Acting Dean Kennedy thought it was in the Law School’s interest to remain at the
Woolworth Building, but University priorities trumped Law School interests, and, in October
1943, the Law School moved to 302 Broadway, its fifth home since 1905. William Waldorf
Astor had built the fifteen story office building in 1899 at a cost of $900,000, but its assessed
value had fallen to $440,000 when Fordham University purchased the property for only

$122,000 in the summer of 1943. Intending the building to serve as its downtown campus, the

University, installed a chapel, an auditorium, libraries, a moot court room and a student lounge

135« Appointed as Acting Dean of Fordham Law School,” The New York Times, June 14,
1943, p. 19; “Edison Dispute Arbiter Named,” id., October 17, 1945, p. 14; Minutes of Faculty
Meeting of June 1, 1944, folder 10, box 11; Kennedy to Gilleran, June 26, 1944, folder 9, box
10. (Word perfect version reads: “Appointed as Acting Dean of Fordham Law School,” The New
York Times, June 14, 1943, p. 19; “Edison Dispute Arbiter Named,” id., October 17, 1945, p. 14;
Faculty Minutes, June 1, 1944, NYCLA, Box 10 F9, June 26, 1944, Kennedy to Gllleran.
CHECK THESE SOURCES AND PUT IN CORRECT FORM

13%¢Gannon, Up To the Present, pp. 239-40.
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at a cost of $138,000, and it moved the Law School, the Graduate Schools of Education and
Business to this location. The move from the Woolworth Building to the 302 Broadway
afforded the University twice the floor space and a savings of $50,000 a year. These savings
paid for the $260,000 investment in about five years.®’

Although the move from the Woolworth Building to the 302 Broadway saved Fordham
University money, it was not a good move for the Law School. The space allotted to the Law
School was smaller than the space it had at the Woolworth Building. Space limitations stunted
the Law School’s growth and contributed significantly to its decline among local and national
law schools. The Law School occupied the 10th through 15th floors of the building, taking over
the six floors as existing tenant leases expired. The small floor plate of the building required that
the law library occupy the 14th and 15th floors connected by an interior staircase. Because of
the tight quarters and inadequate library, students would do their research at the libraries of the
local bar associations or the Practicing Law Institute.**®

The combination of a wartime economy and the labor shortage created by the induction
of men into the military created ample job opportunities during World War Il. Fordham Law
students and graduates who remained on the home front had little difficulty finding positions in
law in the war-created prosperity. The “great majority of our students are satisfactorily placed

today,” Professor Keefe reported in February 1945. The Placement Bureau was able to provide

B"\Walter B. Kennedy to Father Robert I. Gannon, July 29, 1943, folder 3, Box 10;
“Broadway Parcel Sold by Astor,” New York Times, October 24, 1942, p. 28; “Building
Acquired for Fordham Units,” New York Times, September 12, 1943, p. 12; Gannon, Up To The
Present, p. 240.

138 Edward B. Schulkind, “The President’s Corner,” The Advocate, 4 (Oct. 1954): 2.
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only eleven Fordham law students for the fifty-four openings in the law offices, legal
departments or insurance companies, banks and commercial corporations about which Professor
Keefe was notified. Indeed, most students obtained jobs without the assistance of the Placement
Bureau. Moreover, Fordham could place a great number of night students at a minimum salary
of $35 per week if they were available. Part-time jobs went unfilled even for day students. The
problem facing the law school was not the underemployment of its students, but their
overemployment. Acting Dean Kennedy complained in June 1945 that “a great many day school
students were working a disproportionate number of hours” at outside jobs. He felt compelled to
talk with these students about the maximum number of hours they were permitted to work
outside the law school and still remain day students.**

In June 1944, Kennedy noted Fordham’s success in breaking into the “sacrosanct
precints” of the city’s elite law firms. Kennedy gloated, “one peculiar feature of the Placement
Bureau, of which we are all aware, is that offices which were formerly closed to Fordham men
have opened their doors wide to them and reports indicate that once in these individuals are
making good with the prophecy that after the war they will continue to be welcomed in the same
sacrosanct precincts.” In his June 1944 report on the Placement Bureau, Professor Keefe noted
that it had placed Fordham students and graduates with firms such as Cadawlader, Wickersham

& Taft and Lord, Day and Lord, among others. Other sources demonstrated that Fordham Law

School graduates from the early 1920’s through the 1940’s had secured positions, including

139«qreat majority of our students”, “A Brief Report on Placement Bureau From

September, 1944 to date, February 6, 1945, folder 10, box 11; “law offices, legal departments of
insurance”, id.; “a great many day school students”, Minutes of Faculty Meeting of June 4, 1925,
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partnerships in firms such as Cahill, Gordon, Reindel and Ohl; Clearly Gottlieb; Steen and
Hamilton; Coudert Brothers; Davis, Polk, Wardwell, Kelley; Donovan, Leisure; Newton and
Irving; Drye, Newhall, Maginnes and Warren; Kenyon & Kenyon, Milbank, Tweed, Hadley and
McCoy; Patterson, Belknap and Webb; Paul, Weiss, Rifkind, Wharton, and Garrison; Shearman
& Sterling; Sunderland and Keindl; White and Case; Wilkie, Farr, Gallagher, Walton and
Ftizgibbon; Winthrop Stimson, Putnam and Roberts. A June 1944 report revealed placements in
other law firms as well at salaries of $35 per week. **°

Though “Fordham men” were very successful, Fordham women did not fare too well.
“There still exists some difficulty in placing young women graduates,” Professor Keefe reported
in 1945. As middle class women entered the work force in the 1940s, more women graduated
from Law School, and they represented greater percentages of graduating classes during World
War 11 even though they still comprised a minority of the law student population. The greater
representation of women in law schools is attributable as much to the diversion of young men
into military service as it is to women’s interest in becoming lawyers. Table 5-4 shows the spike
in the percentage of women graduates of Fordham Law School in the middle of the 1940s, but it
also shows larger numbers of female graduates in earlier years in which women were a smaller

percentage of the number of graduates. The most women graduates in a class graduated in the

folder 10, box 11.

140 «one peculiar feature”, Minutes of Faculty Meeting of June 1, 1944, folder 10, box 11;

“to better themselves” and “There still exists”, “A Brief Report on Placement Bureau From
September, 1944 tp date, February 6, 1945, folder 10, box 11. Placement Bureau Report, June
22,1944, folder 11, box 11; Minutes of a Faculty Meeting of June 1, 2944, folder 10, box 11.
The list of law firms is taken from a database of Fordham alumni who graduated prior to 1960.
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classes of 1923 through 1927, and the largest number of women in a single graduating class (30)
before 1950 was in the graduating class of 1925. However, these women represented from 5.5%
to 7.9% of their graduating classes. By contrast, fewer women graduated in the period of the
Second World War, clustering between 16 and 18 graduates each year from 1943 through 1946.
Yet, these women represented between 14.3% and 23.5% of the graduates of these classes.

These were the only years in which women represented more than 10% of a Fordham

Table 5-4
Numbers and Percents of Women Graduates of Fordham Law School, 1921-1980
Year Total Number of Number of Female Percentage of Female
Graduates Graduates Graduates

1921 119 4 3%

1922 222 9 4%

1923 252 15 5.9%
1924 357 21 5.8%
1925 382 30 7.8%
1926 399 22 5.5%
1927 328 26 7.9%
1928 389 13 3.3%
1929 451 14 3.1%
1930 371 7 1.8%
1931 347 16 4.6%
1932 282 13 4.6%
1933 245 9 3.7%
1934 292 6 2.1%
1935 308 5 1.6%
1936 258 22 8.5%
1937 106 8 7.5%
1938 188 12 6.4%
1939 210 14 6.7

1940