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 SUMMARY: 
 ... With the addition of mitigation specialists to capital defense teams, counsel and mental health experts have an addi-
tional resource to investigate the life history of capital defendants; gather mental health evaluation and treatment records 
confirming symptoms of mental illness, significant emotional distress and dysfunction; explicate the influences and 
patterns in the client's life and conduct; help them understand how these factors affected a client's life and the crime; and 
translate theories of defense and diagnoses of mental illness into everyday language that fact finders can understand.  ... 
The process of gathering, organizing, and analyzing life history data often leads to the identification of mental health 
issues requiring assessments by mental health experts who potentially will testify regarding their findings.  ... The expert 
will need to review documents related to the crime and investigation, including crime scene reports, confessions on pa-
per and film, statements by witnesses who observed the defendant before, during, and after the crime, media reports 
pertaining to the demeanor of the defendant before and after arrest, and relevant investigative reports because the nature 
or quality or both of the person's behavior might be indicative of mental illness. 
 
 
HIGHLIGHT: - Mark Twain n1 
  
 
The difference between the almost-right word & the right word is ... the difference between the lightning-bug & the 
lightning. 
 
 TEXT: 
 [*963]  

I. Introduction 
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 Over the last thirty years, the scope and admissibility of mitigating evidence in death penalty cases has been litigated at 
all levels of our courts and at all stages of capital proceedings. Over time, the direction of the courts has been to affirm 
the right of capital defendants to present, n2 and the requirement for jurors to consider, n3 evidence of their character, n4 
upbringing, n5 and various human frailties n6 and capacities n7 that may lead to a sentence other than death. 

 [*964]  More recently, the United States Supreme Court decided that defense counsel in capital cases rendered in-
effective representation to capital defendants because they failed to conduct an investigation that would have revealed a 
nightmarish childhood, n8 failed to conduct an adequate social history, n9 and failed to investigate and rebut the prosecu-
tor's case for death. n10 Thus, evolving constitutional law and the 2003 revision of the ABA Guidelines for the Appoint-
ment and Performance of Defense Counsel in Death Penalty Cases n11 have formally recognized the established standard 
practice that the defense team must include a qualified mitigation specialist at the onset of representation. n12 This is par-
ticularly significant to capital defendants because, as John Blume pointed out, "The jurisprudential shift is now evident 
and established. Lower courts must consider the ABA Guidelines and other national standards to determine the reason-
ableness of counsel's behavior in light of prevailing professional norms as part of the ineffective assistance of counsel 
analysis." n13 After years of mitigation specialists demonstrating their importance to capital defense teams, n14 prevailing 
national norms now recognize the role and contributions of mitigation specialists in an effective capital defense. n15 

For decades, a capital defendant in the United States has had a due process right to an independent psychiatrist or 
psychologist whenever his sanity or future dangerousness is legitimately at issue and the state has conducted its own 
evaluation. n16 This right, defined by the Court as  [*965]  the right to "the "basic tools of an adequate defense,'" n17 has 
been extended to guarantee a capital defendant reasonably necessary expert assistance. n18 Consequently, one or more 
mental health experts are commonly called by defense counsel in capital cases to explain their client's mental state as it 
applies to various phases of the criminal justice process. 

Similarly, when the state chooses to seek the death penalty, it puts the defendant's background and character in is-
sue, n19 and the mitigation specialist is a "basic tool of an adequate defense" required as a matter of due process. With the 
addition of mitigation specialists to capital defense teams, counsel and mental health experts have an additional resource 
to investigate the life history of capital defendants; gather mental health evaluation and treatment records confirming 
symptoms of mental illness, significant emotional distress and dysfunction; explicate the influences and patterns in the 
client's life and conduct; help them understand how these factors affected a client's life and the crime; and translate 
theories of defense and diagnoses of mental illness into everyday language that fact finders can understand. 

In this Article, we discuss some of the ways that mitigation specialists work with mental health experts and other 
members of the legal team to enhance defense counsel's capacity to present a credible, consistent, comprehensive, and 
comprehensible defense through reliable mental health assessments. n20 It remains the role of the core defense team, in 
the person of counsel, to integrate all of the facts and circumstances of the defendant's life and the crime and present a 
persuasive narrative of the events that encourages values of accountability over retribution, grace over vengeance, and 
life over death. n21 

 [*966]  

II. Role of Mitigation Specialists 
  
 The fundamental duty of a mitigation specialist is to conduct a comprehensive life history investigation of the client 
and identify all relevant mitigation issues, n22 including facts and circumstances to rebut the prosecution's case in aggra-
vation. n23 The process of gathering, organizing, and analyzing life history data often leads to the identification of mental 
health issues requiring assessments by mental health experts who potentially will testify regarding their findings. n24 
When this occurs, and often it does, the mitigation specialist gathers extensive information about the mental health issue 
at hand, works with the defense team to identify and select a qualified expert, assists counsel in preparing the client and 
his family for the assessment process, and provides any additional information the mental health expert needs to con-
duct a reliable mental health assessment. The first step in this process is to conduct a life history investigation. 

A. Comprehensive Life History Investigation 
  
 A comprehensive life history investigation n25 requires the collection, organization, and analysis of data concerning the 
life history of the defendant. n26 This includes gathering all existing life history records about the defendant and conduct-
ing interviews with the defendant as well as all persons who had a significant role in his life and development. n27 When 
there are signs of mental health issues, the investigation must reach back at least three generations to document  [*967]  
genetic history, patterns and effects of familial medical conditions, n28 and vulnerability to mental illness as well as ex-
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posure to substance abuse, poverty, n29 environmental toxins n30 and other factors that may have negatively influenced the 
health of the defendant and his family. n31 

Mitigation specialists must be familiar with the signs and symptoms of various mental illnesses, they must be vigi-
lant in identifying specific signs and symptoms of mental illness(es) in a particular client, and they must bring this in-
formation to the attention of counsel in order to identify problems that need further exploration by a mental health ex-
pert. 

Compiling a life history includes understanding the broader environment that affects the client and this requires 
gathering records and asking questions regarding culture, n32 class, race and ethnicity, national origin, gender identity, 
sexuality, spirituality, and other factors that affect the client's individual identity and group allegiances. This is not a 
tangential inquiry. Rather, how a person perceives himself and his place in the world affects his motivation and under-
standing of his own conduct, status, interpersonal relationships, safety, honor, and obligations. n33 Identity profoundly 
affects how medical and mental illnesses are described and experienced by an individual and his community. n34 It is 
necessary to understand what the client, his family,  [*968]  and his community considers behavioral norms in order to 
accurately interpret data that is gathered through observation, records, and interviews. n35 How others perceive an indi-
vidual and his place in the world adds an additional layer of complexity to understanding the nature and magnitude of 
psychosocial stressors he encounters. The failure of mental health systems to accommodate cultural needs and responses 
helps explain why many capital clients have medical and mental conditions that were not identified prior to their arrest. 
As Dr. David Satcher, the Surgeon General of the United States, said in 2001: "Cultural misunderstandings between 
patient and clinician, clinician bias, and the fragmentation of mental health services deter minorities from accessing and 
utilizing care and prevent them from receiving appropriate care." n36 

1. Conducting Life History Interviews 
  
 The purposes of life history interviews are to collect data, establish a relationship, and develop an understanding of the 
client and his milieu. n37 Preparation is the most important factor that determines whether a life history interview is pro-
ductive. Reviewing relevant documents, communicating with the defense team, and determining the purpose of an in-
terview are critical steps in preparing for an interview. During an interview, it is important to be fully attentive - to put 
aside your personal worries, assumptions, and biases - and to listen deeply to the person being interviewed. n38 Judging 
and placating are also barriers to deep listening and establishing a relationship with life history witnesses. Most often, 
general, clearly worded and open-ended questions render the most valuable information in a life history investigation, 
but narrow  [*969]  questions are sometimes needed to pinpoint life history information (for example, place of birth, 
names of schools, contact information for relatives). Often, follow-up questions are needed to clarify the content and 
meaning of information derived from interviews and records. 

A mitigation specialist conducts a series of in-depth interviews with the defendant. This allows the mitigation spe-
cialist to observe, over time, the defendant's gait, mental state, affect regulation, memory, comprehension of writing and 
speech, adaptation to incarceration, capacity to form interpersonal relationships, and remorse. n39 Such insight is invalu-
able to the defense team, and it provides data that is significant to the assessments of the mental health experts. Further, 
if a defendant's mental illness presents difficulties between the defense team and the client, observations, data, and in-
sight acquired by the mitigation specialist will inform mental health experts, who are then able to provide practical ad-
vice that allows the defense team to work constructively with the defendant, while understanding the limitations the 
mental health issue places on his ability to assist them. n40 

It is common for family members to emphasize positive information about the defendant. Often, they do not under-
stand why it is necessary to delve into painful aspects of their lives or look at their family's history three generations 
back. They need the time and respect of the mitigation specialist if they are to comprehend the process of a capital trial 
and the critical nature of life history information. It is common for physical, emotional, and/or sexual trauma in the lives 
of the client and his family members to come to light during life history investigations. Revealing trauma can be re-
traumatizing and this process must not be rushed or minimized. n41 

Mitigation specialists typically conduct multiple interviews of the defendants' immediate family members, both in 
individual and group settings, and establish trusting relationships with them. These  [*970]  relationships provide a 
deeper understanding of a client's family milieu, as well as facilitate access to vital family history information. n42 Spe-
cial care should be taken to identify family members whose mental illness is or was similar to that of the defendant and 
alert the mental health expert, who will likely want to talk to these family members and carefully review their mental 
health records himself. 
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It takes time for family members to understand the nature of a sentencing phase in a capital trial and the important 
role they may have in developing mitigating evidence, including meeting with mental health experts. n43 Due to their 
close association to an accused murderer, numerous family members of capital clients report psychological and social 
consequences such as shame, shunning by co-workers, alienation from their support systems and religious community, 
debilitating depression, and Post-Traumatic Stress Disorder ("PTSD") -like symptoms. n44 This tumult can cause family 
members to miss work or perhaps even become unable to work and spiral into financial distress. As a result, the mental, 
emotional, cognitive, and financial abilities of family members to work with the defense team may be hampered. This is 
especially true in cases of intra-family murder, when family members are grieving the loss of loved ones to sudden, 
traumatic death and at the same time dealing with their profoundly conflicted feelings toward the accused. n45 

Important knowledge and insight into the defendant, his family members, and their setting can come from 
neighbors, teachers, spiritual leaders, medical and counseling service providers, social workers, former attorneys, proba-
tion officers, and employers. It is necessary to locate and interview all people who have interacted with the defendant 
over time or at a critical time in the course of his life. n46 They hold  [*971]  firsthand information about the defendant as 
well as knowledge of adverse environmental conditions such as lead poisoning, toxic farm or industrial substances, or 
other serious health risks; for example, sub-standard housing that resulted in respiratory problems, insects or vermin that 
created medical problems, or major safety hazards that resulted in physical injuries. 

It is necessary to find people who are aware of harmful psychosocial stressors in the community such as violence, 
drugs, specific crises such as riots or other traumatic events in the community, sub-standard schools and inadequate 
health services, migration and immigration issues, and how these stressors affected the well-being of the neighborhood. 
n47 

Life history interviews provide first hand accounts of the client's life and anecdotal insight into the people and cir-
cumstances that influenced him, both negatively and positively. Interviews make it possible for the defense team, de-
fense experts, and, ultimately, the fact-finder, to see the defendant through the lens of people who know him as a person 
rather than solely as a criminal. n48 

2. Acquiring Life History Records 
  
 The mitigation specialist is required to seek and analyze copies of every record related to mitigating circumstances and 
rebutting the prosecution's case in aggravation. This means gathering all documents, including photographs, videos, and 
memorabilia, related to the defendant. While there is no checklist, this includes records related to births and deaths in 
the family, school (particularly special education), religious training, participation in sports and recreation, medical and 
mental health history and treatment, substance abuse history and treatment, psychological evaluations and treatment, 
social services, juvenile and adult criminal charges, military service, incarceration, immigration, and toxic environ-
mental factors. Collection and analysis of life history records often confirm the recollections of witnesses as well as 
point to additional witnesses to interview. 

 [*972]  In cases where medical or mental health or substance abuse issues are present or suspected, it is necessary 
to review records related to the defendant's siblings, parents, and grandparents, and even farther back until no additional 
records can be located or no useful information is found. As the net is deepened, it must also be widened to include 
cousins, aunts, and uncles with substance abuse or medical or mental health problems. n49 

Numerous medical conditions affect behavior and there is a wide range of general medical conditions with mental 
symptoms that are the direct physiological consequence of the general medical condition. These are described and 
summarized in the current Diagnostic and Statistical Manual of Mental Disorders in the section titled "Mental Disorders 
Due to a General Medical Condition." n50 This is yet another reason why it is imperative to gather records about the 
physical health history of the client and his biologically related family members. In many cases, it will be necessary to 
have a physician examine the client as well as engage an additional evaluator who is trained to identify mental symp-
toms that arise due to a general medical condition. 

B. Organizing and Interpreting Life History Information for Use by Mental Health Experts 
  
 Just as observation, gathering records, and conducting interviews are ongoing activities, organizing and interpreting 
this data are continuous processes. A strong caution is needed regarding documentation. Mitigation specialists are ex-
pected to have a good understanding of the law regarding attorney-client privilege prior to producing any document. 
However, it is the duty of counsel to have a keen awareness of the relevant law. With one eye on preserving the attor-
ney-client privilege and the other on insuring that any work product material created within the defense camp retains its 
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confidentiality unless deliberately waived, counsel is responsible for determining what analytical tools should be util-
ized by the defense team. 

 [*973]  Often the most basic organizing tool is a life history chronology, which contains brief references to all sig-
nificant documented events in the life of the client and his family, going back at least three generations. n51 During the 
construction of a life history chronology, trends, patterns of behavior, causal factors, behavior that lies outside the de-
velopmental, social, and cultural norms for his age, and onset of mental, medical, and developmental vulnerabilities will 
emerge. For example, records indicating that the client's mother drank alcohol during her early teenage years would lead 
the mitigation specialist to question the mother, her family, and friends regarding her history of alcohol use, particularly 
whether she drank during pregnancy. To test and corroborate the responses, the mitigation specialist would gather the 
mother's school records, medical records, especially pre-natal and post-natal health care records, all mental health and 
substance abuse treatment records, the client's birth records, pediatric records (which may reflect slow growth and de-
velopment of the client during childhood), school records (which may indicate social and academic problems as well as 
psychological evaluations), and social service or child protection agency records (which may contain references to the 
mother's drinking). Additional interviews would follow, focusing on family members, neighbors, co-workers, caregivers 
of the mother and the client who might have information about the mother's use of alcohol during pregnancy and the 
effects this had on the client. All of this information might give rise to a theory that the client suffers from Fetal Alcohol 
Syndrome, n52 which, in turn, would lead to further evaluation by an appropriate mental health expert. All these steps are 
absolutely necessary for an accurate and reliable diagnosis by the expert evaluator. 

Mitigation specialists compile various lists and charts summarizing the data they collect. Typical tabulations related 
to the clients and his family might include medications and hospitalizations, references to mother's pre-natal consump-
tion of alcohol or other toxins, family disruptions and re-locations, periods of client stability and productivity, employ-
ment, significant anniversaries of loss, results of psychological evaluations, positive friends and influences, triggers for 
extreme emotional reactions, and disciplinary reports while incarcerated. 

 [*974]  Useful graphic tools are genograms (often called "family trees") and ecological charts ("ecomaps"). n53 
Genograms are especially useful in introducing clients' intergenerational family history to mental health experts. Eco-
logical charts map forces in the broader environment, such as neighborhood, institutions, and societal conditions that 
affected the client's relationships and social resources. n54 While genograms and ecomaps have long been used by social 
workers, they are gaining traction in medical care and medical care research. When used together, these tools enhance 
researchers' understanding of personal, family, and social relationships. n55 

Mitigation specialists remain in frequent contact with defense counsel, use good judgment and initiative in inde-
pendently following investigative leads, and work closely with other members of the defense team in thoroughly explor-
ing the client's life history. The defense team - particularly the mitigation specialist - anticipates that mental health ex-
perts, once they have begun the assessment process, will identify further records and interviews for mitigation special-
ists to pursue and suggest additional methods of organizing the accumulating life history data. 

III. The Role of Mental Health Experts in Capital Litigation 
  
 As in all criminal proceedings, decisions about whether and when to engage a mental health expert are in the hands of 
counsel, who must consider the client's mental state at every stage of the criminal proceedings. n56 As a general rule, it is 
never appropriate to expect a mental health expert to deliver a comprehensive mental health  [*975]  assessment of the 
client until the life history investigation is complete. However, questions about competency to stand trial or to waive 
any rights, criminal responsibility, and insanity depend upon the mental state of the client at a specific time and the in-
put of mental health experts may be needed to resolve these issues. Further, it is often valuable for a mental health ex-
pert to assess a client who is clearly exhibiting signs and symptoms of psychosis. Psychotic episodes are just that - epi-
sodic - and the severity of symptoms therefore wax and wane. The mental health expert's direct observation of a client 
in the throes of a florid psychotic episode or other acute deteriorated mental state can be invaluable in establishing men-
tal health conditions. n57 But such an assessment would only represent a part of the data to be gathered for mitigation. 
Addressing an acute circumstance and formulating a mitigation narrative are different endeavors. For example, if, when 
he is arrested, the client suffers from mental illness so serious that it interferes with the ability of counsel to defend him, 
it would be prudent to engage a mental health expert to make preliminary observations and assist counsel to understand 
the condition. Then, after the life history investigation is complete, the expert would return to conclude a comprehensive 
assessment of the client. Proceeding in this fashion allows the mitigation specialist to help counsel frame the referral 
questions for the expert. 
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All too often, defense teams permit premature and inappropriate mental health evaluations to take place. Sometimes 
this includes needless and potentially harmful psychological testing. For example, unless the client has, or may have, a 
mental condition that relies on intelligence test scores, it is unnecessary to engage an expert to conduct such testing. 
Counsel should never allow a mental health assessment to take the place of a comprehensive life history investigation. 
Like brain imaging, psychological testing of any kind must always be approached with caution - never unless needed, 
always with full knowledge of its limitations, and in any event only after the mental health professional who has been 
carefully selected by counsel to do the testing has been thoroughly prepared with the background information necessary 
to make the testing meaningful. 

In capital litigation, an accurate and reliable life history investigation is the foundation for developing and present-
ing pivotal mental health issues. Research has shown repeatedly that well-documented and effectively presented mental 
health evidence has a  [*976]  positive impact on capital jurors. n58 Therefore, the qualifications, experience, and credi-
bility of mental health experts are critically important when selecting an expert. Competent mitigation specialists are 
versed in various specialties of mental health, and they assist attorneys in identifying the area(s) of mental health exper-
tise needed in a particular case as well as advise counsel regarding the suitability of a specific mental health expert. 

It is up to counsel to define the purpose of a mental health evaluation, discuss the purpose and scope of the assess-
ment with the expert, explore biases and vulnerabilities of the expert, and conclude that the expert is suited to the case 
before engaging him. n59 Given the potentially infinite breadth of evidence admissible in mitigation, counsel must define 
the purpose of the evaluation. In addition to areas of inquiry such as competency, insanity, mental retardation, and statu-
tory mitigating factors, counsel may ask the expert to address what impact a particular trauma had on the client's every-
day functioning, what mental disabilities run in the family, or what forces shaped the client in his developmental years. 
Issues of fees, terms of payment, and expert availability should also be raised by counsel before hiring an expert of any 
sort. 

Testifying mental health experts, counsel, and the mitigation specialist work together to ensure that the expert's 
findings are supported by credible evidence, the testimony is comprehensible to the fact finder, everything the expert 
writes and says is integrated with other evidence presented by the defense, and all of their opinions and testimony relate 
to the comprehensive mitigation themes put forward by the defense. n60 This way, the development of mitigation themes 
is substantiated by a variety of evidence, including the findings of the mental health experts, rather than counsel seeking 
an expert to support the theories and themes of defense. Further, a social history which uncovers compelling first-hand 
or documentary evidence of the client's symptoms which predates the offense can enable the defense team to persua-
sively counter charges of malingering or recent fabrication of mental illness. 

 [*977]  The mitigation specialist monitors and correlates life history data and keeps the defense team and mental 
health experts aware of information that supports, conflicts, or appears to conflict with emerging mitigation themes. For 
example, it is not unusual for persons with mental retardation to have a GED, hold a job, or marry. Therefore, a defense 
mental health expert in the assessment of adaptive skills of persons with mental retardation needs to be prepared to 
show that these ordinary acts do not rule out a diagnosis of mental retardation. n61 

Expert witnesses for the defense face an uphill battle in gaining the trust of jurors, n62 so counsel, with assistance 
from the mitigation specialist, must make certain that mental health experts engage jurors by using language that is un-
derstood by everyday people. Every document relied upon by the expert must be scrutinized by counsel. Most impor-
tantly, when mental health issues are raised in mitigation, the expert must be able to credibly explain to jurors and fact-
finders how mental health issues relate to their difficult task of determining an appropriate punishment in the wake of a 
terrible crime. Further, if the defense has a copy of a report prepared by a prosecution mental health expert, it should be 
provided to the mental health expert for the defense, along with any underlying data and documents on which the prose-
cution expert relied. In addition, counsel must consult with mental health experts regarding likely attacks the prosecu-
tion will make on the defense mental health expert through cross-examination or testimony of opposing experts. n63 No 
expert witness for the defense wants to be surprised on the stand by information defense counsel withheld or failed to 
provide. Such an omission wrecks the credibility of the defense as well as that of the witness. 

A. Qualifications of Mental Health Experts 
  
 Most often, capital defense teams seek mental health experts who have experience in courtroom settings where, unlike 
in clinical practice, the prosecutor, jurors, judge, and media will scrutinize their findings and opinions. However, coun-
sel must not rely solely on an expert's prior forensic experience when selecting a mental health expert. Experts who 
work solely in the forensic setting may keep their composure during  [*978]  testimony but they may risk losing clinical 
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sharpness in their field. Forensic specialists tend to focus on narrow legal questions, such as competency and insanity, 
and are trained to be suspicious of malingering inmates or civil litigants who stand to gain financially from demonstrat-
ing disability. Clinicians, on the other hand, are healers who embrace empathy in order to build therapeutic alliances 
with their patients. As a result, many of the most appropriate experts in capital cases are experts who have the empathy 
and understanding of clinicians plus the communication skills of teachers. Defense teams need to look at an expert's 
clinical training, current experience, and earned expertise in his field. n64 

An important qualification of mental health experts in capital trials is ethno-cultural competence. Institutions in 
general, and the field of mental health in particular, have been slow to recognize the needs and perspectives of non-
white, non-mainstream patients. n65 Research shows that race and culture come into play when jurors decide a capital 
defendant's sentence, n66 so capital defense teams cannot afford to make this mistake. The defense team needs to con-
sider the following factors when determining whether the expert is ethno-culturally competent to evaluate the defendant: 
 

  
. Does he understand the ethno-cultural context of the information gathered? 

. Can the expert effectively engage, communicate with, and form a working-relationship with a person of the de-
fendant's ethno-cultural group and sub-groups to which the client may relate such as religious denomination, sexual 
orientation, gang, or drug culture? 

. Does he have the capacity to integrate what we know about the impact of ethnicity and culture on human behavior 
into what we know about the behavioral sciences? 

. Does the expert employ ethno-culturally appropriate theories and empirical data when rendering opinions? 
  
  [*979]  Sometimes the fruits of a comprehensive life history investigation are best understood and conveyed by two or 
more experts. The nature and causes of the defendant's mental health difficulties might require the use of multiple or 
non-traditional experts. Anyone who has been hospitalized or has experienced a major illness in the last decade recog-
nizes that assembling a team of correlated specialists is the norm in medical practice. This is also true in a number of 
mental health disorders. 

For example, when mental retardation is at issue, the needed experts might include, among others, a neuropsy-
chologist who specializes in administering intelligence testing to people with mental retardation, a social worker who is 
qualified to assess adaptive skills, a school psychologist who is an expert in special education, a pediatrician who spe-
cializes in developmental disorders, and a toxicologist who specializes in the effects of lead poisoning. n67 

It is particularly important to seek out medical and mental health care providers who evaluated the defendant prior 
to his entry into the criminal justice system. A common tactic of the state is to attack defense mental health issues as 
fabricated excuses for the client's criminal behavior. Therefore, mental health conditions that pre-existed his crime are 
more credible than newly diagnosed conditions. Life history documents and lay witnesses provide additional depth of 
understanding about the pre-existing condition and add to the credibility of the claim. 

It is common for defense teams to call upon pediatricians; neuropsychologists; school psychologists; social work-
ers; psycho-pharmacologists; endocrinologists, who understand the effects of medical disorders on behavior; geneticists, 
who can assess the physical traits of Fetal Alcohol Syndrome; neurologists and neurosurgeons, who understand the ef-
fects of nerve and brain diseases; and radiologists or other experts in the interpretation of various types of scans and 
images, n68 experts in child neglect, child sexual abuse and other types of childhood psychological or physical trauma, 
the impact of environmental factors on childhood growth and development, or substance abuse. 

 [*980]  Mitigation specialists must be familiar with all these areas of expertise, have access to resource materials 
on these subjects, and be prepared to assist counsel and expert witnesses in these areas. Further, they must be familiar 
with the potential contributions of experts such as culture brokers, n69 anthropologists, public health officials, sociolo-
gists and criminologists, and community leaders who can support the testimony of mental health experts and contribute 
to the strength of the mitigation case. 

B. The Mental Health Assessment Process 
  
 The mental health assessment process involves at least four steps and often the various steps must be repeated to incor-
porate newly found information. 
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1. Gather Accurate and Reliable Data 
  
 In any mental health assessment, the expert's direct examination of the client is a primary source of information. Foren-
sic evaluations rely upon multiple sources of information, some of which are provided to the expert by the parties, both 
defense and prosecution. Therefore, it is absolutely necessary for all forensic mental health experts to insure the accu-
racy of all the information upon which they rely. This is especially true in light of the adversarial nature of litigation and 
the necessary concerns about the defendant faking mental health symptoms or malingering regarding mental health mat-
ters. Another concern is the possibility that the defendant's mental health issues may distort his reporting. For example, 
it is well documented that persons with mental retardation often try to hide their cognitive deficits n70 and, by definition, 
persons with fixed delusions will have a distorted perception of events related to those delusional beliefs. Moreover, 
persons with serious mental health disorders often have little insight into their illness and inmates may hide their symp-
toms because mental illness increases the vulnerability of incarceration. n71 

 [*981]  Further, it is necessary for the mental health expert to assure the completeness of the information he relies 
upon. For example, the defendant often cannot remember important events from his early childhood and he may be un-
able to recall subsequent traumatic experiences. It is customary for the mental health expert to rely upon the mitigation 
specialist to provide additional sources of life history data gathered from records and interviews and it is imperative that 
the expert corroborate this information independently before he relies on it. For example, consider a client who has suf-
fered the trauma of sexual abuse as a child but is unwilling or unable to recall the sexual abuse n72 although another rela-
tive, who was sexually abused by the same person at the same time, reported that they were both sexually abused. In 
this example, the mitigation specialist would have conducted interviews and reviewed documents related to the sexual 
abuse, alerted counsel and the mental health expert, and worked to provide safety and respect for the client during these 
inquiries. 

The expert will need to review documents related to the crime and investigation, including crime scene reports, 
confessions on paper and film, statements by witnesses who observed the defendant before, during, and after the crime, 
media reports pertaining to the demeanor of the defendant before and after arrest, and relevant investigative reports be-
cause the nature or quality or both of the person's behavior might be indicative of mental illness. For example, during 
the course of the crime the client might be saying things that are clearly paranoid and even consistent with other para-
noid writings left by the client and paranoid beliefs shared with others long before the crime. Conversely, the nature and 
quality of the person's behavior might appear to be inconsistent with the findings of the mental health expert, who 
should be familiar with such reports and address the apparent inconsistency. For example, fact finders may erroneously 
assume that persons with mental retardation do not marry, have a family or meaningful relationships, or work. n73 

 [*982]  

2. Determine the Meaning of Data 
  
 Mental health experts determine the meaning of the data they have acquired by applying their clinical knowledge and 
skills combined with their ethno-cultural competency to analyze the context in which significant events occurred in the 
defendant's life as well as how the client's thoughts, feelings and behaviors were evidenced. Analysis would include 
asking and answering questions about all aspects of the defendant's life history. Here are some examples of the kinds of 
questions mental health clinicians frequently pose as they determine the meaning of data they have acquired: 
 

  
. Were the defendant's childhood experiences normal experiences of childhood for similarly placed children? 

. Did he experience more frequent or more severe stressful or traumatic events than other children growing up in 
similar situations? 

. Were the thoughts, feelings, and behaviors of the defendant following the death of his brother evidence of a nor-
mal grieving process, complicated bereavement, or were they an episode of depression and, if so, how severe was the 
depression? 

. Is the defendant expressing a commonly held belief of similarly placed individuals, an unusually strongly held be-
lief, or a delusional belief? 
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 A reliable life history investigation is an invaluable resource in addressing questions about the significance and mean-
ing of data acquired by the mental health expert. The mitigation specialist should expect to be called on to locate addi-
tional records, witnesses, or research regarding particular ethno-cultural influences and societal conditions that influ-
enced the defendant in order to insure the reliability of the expert's analysis of life history data. 

 [*983]  The mental health expert must consider the defendant's behavior against an appropriate "norm" for simi-
larly placed individuals. Therefore, part of the mitigation specialist's work is to establish the boundaries of normative 
behaviors, beliefs, and levels of functioning for individuals from the same background as the defendant; learn whether 
family members and others considered the defendant to be like other similarly placed individuals; ask how those outside 
of the defendant's family regarded the family's level of functioning; and gather observations from a variety of people in 
the defendant's sphere about the nature and causes of watershed events that may have had a significant impact on the 
defendant. 

3. Render an Expert Opinion 
  
 The mental health expert must determine how to best describe the defendant and express his opinion using methods that 
are commonly accepted and terms that are commonly understood within his profession. 

In clinical practice settings, mental health professionals are often required to render a diagnosis based on whether 
the person exhibits symptoms that correlate to listed symptoms for a mental disorder in the current Diagnostic and Sta-
tistical Manual of Mental Disorders. n74 Such a diagnosis is most useful as a means for one mental health professional to 
indicate to another mental health professional that a patient is exhibiting a particular cluster of symptoms. While handy 
as shorthand between colleagues, this method offers little insight into the cause of the diagnosed condition or the lived 
experience of the person who is diagnosed, including capital defendants. n75 

A deeper understanding of the subject is rendered through a psychodynamic formulation, which takes into account 
influences in a subject's life that contributed to his mental state, considers how environmental and personality factors are 
relevant to analyzing the subject's symptoms, and considers how all these influences interacted with the person's ge-
netic, temperamental, and biological makeup. n76 For example, using attachment theory, a commonly accepted theory of 
human behavior, a mental health expert might describe the long-term  [*984]  consequences of being raised by a parent 
who was psychologically and emotionally unavailable to the defendant as a result of the parent's severe depression or 
drug addiction. A mental health expert might also employ research on the impact of various factors on human growth 
and development to explain how certain traumatic injuries to the defendant's brain, or exposure to certain chemical tox-
ins, or certain chronic medical conditions resulted in cognitive deficits or behavioral difficulties. In another case, a men-
tal health expert might use research that has clearly demonstrated the effects of a particular drug of abuse on human 
behavior to explain the behavior of a defendant who was addicted to the drug, or had ingested large quantities of the 
drug, or both. Conversely, a mental health expert might explain how a defendant's inability to comply with a prescribed 
medication regimen resulted in a recurrence of the hallucinations, delusions and/or other thought process difficulties 
that led to his criminal behavior. 

The work of the mitigation specialist is a critical support to the mental health expert who must accurately diagnose 
and explain the defendant's behavior using accepted empirical data and/or theories of human behavior. To reach a reli-
able and credible opinion, it is critical to select appropriate research that is based on a cohort of people who are most 
like the defendant. Therefore, considerable information about the defendant is required in order to match him with the 
cohort of people studied; or equally important, to differentiate him from the cohort of people studied. The mental health 
expert should be aware of, and prepared to counter, data that is mismatched to the defendant, because an opposing ex-
pert may rely on it. 

Until the life history investigation is complete, the mental health expert can render only a preliminary diagnosis or a 
differential diagnosis based on the incomplete information available to him. When life history information is incom-
plete, the mental health expert must request further life history investigation to gather the information necessary to reach 
a credible and firm diagnosis. 

4. Render an Opinion on the Legal Question Presented to the Expert 
  
 Rendering a diagnosis or a psychodynamic formulation is virtually never a sufficient response to the legal question(s) 
presented to a mental health expert who testifies. Although supplemental experts might only be asked to render or con-
firm a specific diagnosis, at least one of the mental health experts will need to then link that diagnosis to the legal ques-
tions posed. To render an opinion on the legal question, mental  [*985]  health experts apply their clinical knowledge 
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and skills as well as research commonly accepted in their field to address a variety of legal questions. Some examples of 
legal questions commonly confronting mental health experts in capital proceedings are: 
 

  
. How does this type of mental health difficulty explain or contribute to the behavior of this defendant, especially as it 
relates to the crime? 

. What is the course of this type of mental health difficulty? How do we know that the defendant was affected by 
the difficulty at the time of the crime? 

. How do the defendant's multiple mental health difficulties interact with each other to result in the type of behavior 
evidenced by the defendant? 

. Does the defendant suffer from mental health difficulties that the decision-maker might find mitigating even 
though they did not directly lead to the defendant's criminal behavior? 

. Why was the defendant not treated for these mental health conditions before he was charged with this crime? 

. If the defendant was never successfully treated for his mental health difficulties, does he still require, and is he 
still likely to benefit from treatment? And if so, is appropriate treatment available in a prison setting? 

. How will the defendant's mental illness impact his ability to adjust to life in prison, including whether he is at risk 
of harming himself or others, and will treatment improve his ability to adjust to life in prison? 
  

IV. Integrating the Mental Health Expert into the Work of the Legal Team 
  
 Mental health experts rely heavily on mitigation specialists to provide accurate and comprehensive research and life 
history data about the defendant. However, throughout the preparation of the case, a  [*986]  consulting expert (who in 
most cases should be a different individual than the one who will eventually testify) should confer with the entire de-
fense team, especially counsel. This interaction serves to keep the attorneys abreast of developing theories in regard to 
mental health issues and affords the opportunity for the mental health expert to educate the entire defense team about 
emerging diagnoses and theories, alert them about still-needed investigation, and advise them about effectively commu-
nicating with a mentally ill defendant. 

There are two extremely important functions of the mitigation specialist during this stage. The first is to guide 
counsel and the expert away from infatuation with and reliance on a diagnosis. An effective case for life gives fact find-
ers an overall narrative that takes into account the crime, the defendant's broad life history, and how his frailties and 
experiences are related to the crime. A diagnosis does none of these things but it does offer the state an opportunity for 
cross-examination that steers the fact finder away from the comprehensive defense theory of mitigation. Second, the 
mitigation specialist makes certain that counsel and the mental health expert are fully familiar with the life history re-
cords. It is common for defense experts to be cross examined on details of the life history, particularly how a certain 
record seems to conflict with the expert's conclusion. Such damage to the defense presentation can be avoided by a 
thorough analysis of the records by the mitigation specialist, counsel, and the expert, discussions among them about any 
potentially problematic records, and a strategy to account for those records on direct and cross-examination. 

During this process, it is essential for all mental health experts, whether they are consulting or testifying or doing 
both, to build a relationship with the attorney who will conduct the direct examination of the testifying expert and, po-
tentially, the cross-examination of an opposing expert. This relationship is vital to the testifying expert's capacity to un-
derstand the client comprehensively, persuasively convey his findings to the fact finder, effectively answer legal ques-
tions posed to him in regard to his findings, and adequately respond to challenges during cross examination. n77 

It is counsel's responsibility to establish clearly the terms of the relationship between the defense team and the men-
tal health expert(s), including fees, discovery issues, and the form in which information is conveyed between the various 
members of the defense team. Even  [*987]  though the mental health expert will also do so, counsel must convey to the 
defendant that the mental health expert is not there to treat the defendant and the usual confidentiality between doctor 
and patient does not apply. n78 This is important because the mental health expert is ethically required to disclose this 
information to the client who, if he hears it first from the expert, is likely to feel inhibited in his responses. 
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Counsel is responsible for informing the expert(s) of all of the relevant legal issues and questions related to both 
phases of the trial. It is also the attorney's responsibility to develop the legal strategy in which the expert's opinions will 
be presented. This includes decisions about whether to present mental health evidence during the first phase of the trial, 
hold all testimony regarding mental health issues until the punishment phase, or begin to introduce evidence to support 
mental health findings during the guilt phase as an introduction to the mitigation phase. n79 It is also up to the attorneys 
to be certain that any evidence they have uncovered that conflicts with the opinion or intended testimony of the expert, 
or that might be used to impeach his findings, be revealed to the expert. After all, the ultimate responsibility for devel-
oping and presenting an effective defense always lies with counsel. n80 

V. Conclusion 
  
 The history of mental health experts in the courtroom parallels the efforts of lay, legal, and scientific minds to compre-
hend human frailty. At least since 1505, courts have considered mental derangement a defense and doctors have testi-
fied on behalf of mad patients when they were charged in a criminal offense. n81 Historian Nigel Walker traces the first 
occurrence of a medical expert witness in an English courtroom to the murder trial of Earl Ferrers in 1760. n82 It was 
common to support a defendant's mental derangement defense by showing the same such  [*988]  defect in a relative. 
Dr. John Monro, physician to Bethlem Hospital, was called to recount that he had seen the Earl's mad uncle, who was 
confined at Bethlem, twice a week for years. In an unusual departure, Dr. Monro's testimony expanded beyond his ob-
servations of the defendant's uncle to comments on the nature of lunacy and how a hypothetical lunatic might behave. n83 
By 1843, when Dr. Edward Thomas Monro - the fourth generation Monro to serve at Bethlem Hospital n84 - testified on 
behalf of Daniel M'Naughten, it was not unusual for a detached medical expert to opine regarding the criminal respon-
sibility of a defendant he had not attended and had interviewed only briefly. n85 Unfortunately, cursory "drive-by" 
evaluations of the sort acceptable in Victorian England still occur, but never on a case where counsel is effective, the 
mitigation specialist is diligent, and the expert is competent. 

Before and after expert medical witnesses became commonplace in courtrooms, family members and other people 
who associated with a defendant who had a mental defect were called to recount the aberrations they had witnessed. As 
historian Michael MacDonald wrote, "insanity has been defined by experts but discovered by laymen." n86 And, we 
would add, suffered by defendants and their victims. 

The primary duty of a mitigation specialist is to discover the lived experience of a defendant and the people who 
knew him, then organize the information into a life history that defense counsel, courts, expert witnesses, jurors, and, 
ultimately, the client's life will depend upon. Mental health experts have the responsibility of identifying and explaining 
the client's mental state and how that affected his behavior. When the fruits of an accurate and reliable life history inves-
tigation are married with the knowledge and skill of competent mental health experts, defense counsel is equipped to 
present an effective case in mitigation and defend it against attacks from the prosecution. 
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