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that exclude domestic workers from ordinary minimum wage and
maximum hour laws,”*® and custody decisions which penalize mothers
selfish enough to pursue a career'™ or a sexual life® reflect enduring
anxiety about women’s independence, both inside and outside the home.

For lesbians, independence from men can have devastating legal
consequences. Indeed, lesbianism can be used by courts as evidence of a
hatred towards men sufficiently virulent to justify a sentence of death. In
some instances, the construction of a lesbian defendant as a man-hater is
elliptical and subtle.' However, in the case of Bernina Mata, the rhetoric
was direct: the prosecutor introduced the lesbian books on Mata’s shelf as
evidence to support his theory that she “lured” the male victim to his death
because she was a “hard core lesbian.”*

In the family context, lesbians who co-parent a child have long been
subject to judicial disapproval. Judges often believe that children need
both male and female parents to inculcate appropriate gender roles,
including one’s place in the heterosexual family. Indeed, New York’s
highest court found that the legislature could rationally believe that “it is
better, other things being equal, for children to grow up with both a

Gustafson, Breaking Vows: Marriage Promotion, the New Patriarchy, and the Retreat from
Egalitarianism, 5 STAN. J. CR. & C.L. 269 (2009) (discussing three marriage promotion
movements in the United States); Nancy D. Polikoff, Equality and Justice for Lesbian and
Gay Families and Relationships, 61 RUTGERS L. REV. 529, 541-542 (2009) (discussing the
programmatic “marriage movement” under Bill Clinton); Ruthann Robson, Assimilation,
Marriage, and Lesbian Liberation, 75 TEMP. L. REv. 709, 786-788 (2002) (discussing
welfare reform’s promotion of marriage).

138. See, eg, 29 C.F.R. § 552.109(a) (2010) (exempting employees “engaged in
providing companionship services” within the home from the minimum wage and overtime
pay requirements of the Fair Labor Standards Act). See also Long Island Care at Home,
Ltd. v. Coke, 551 U.S. 158 (2007) (upholding 29 C.F.R. §552.109(a) as a valid administrative
regulation); Ruthann Robson, A Servant of One’s Own: Virginia Woolf and the Continuing
Class Struggles of Feminism, 23 BERKELEY J. GENDER, L. & JusT. 392, 405-11 (2008)
(discussing Long Island Care as an example of gendered perceptions of domestic servants
hindering efforts towards equal treatment).

139. See, e.g., Rowe v. Franklin, 663 N.E.2d 955, 960 (Ohio Ct. App. 1995) (reversing
trial court decision denying custody to mother because of her “poor choices” and “personal
agenda” evident in her decision to attend law school and work as a member of the state
National Guard). .

140. See, e.g., Brinkley v. Brinkley, No. CA 86-388, 1987 WL 12998 (Ark. Ct. App.
June 24, 1987) (discussing its disapproval of a mother who had “engaged in extra-marital
affairs with men, even with one or more men subsequent to her present marriage,” and was
thus “placing her personal and selfish desires above the best interest of the child”).

141. See RUTHANN ROBSON, SAPPHO GOES TO LAW SCHOOL: FRAGMENTS IN LESBIAN
LEGAL THEORY 29-41 (1998) (discussing various lesbians convicted of capital murder and
sentenced to death).

142. See Ruthann Robson, Lesbianism and the Death Penalty: A “Hard Core” Case,
32 WOMEN’s STuD. Q. 181, 181-91 (2004) (discussing the case). Ms. Mata’s sentence was
among the 167 death sentences (including four of women) that Illinois Governor George
Ryan commuted in January 2003, forty-eight hours before his term as Governor of Illinois
expired. Id. at 190.
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mother and a father.”'” The court further opined that “[i]ntuition and
experience suggest that a child benefits from having before his or her eyes,
every day, living models of what both a man and a woman are like.”'*
Lesbians may also feel significant pressure to conform to gendered norms
of motherhood.'” In the lesbian family, perhaps the adult lesbians will not
be controlled by adult men, but they will inhabit the privatized sphere of
home, perhaps with male children.

Abortion doctrine particularly reveals male anxiety about women’s
control over important issues. In Roe v. Wade itself, the pregnant woman
was subject to the control of her presumptively male physician."*® The
Court’s most recent abortion decision, Gonzales v. Carhart, exhibits an
especially paternalistic view of women’s decision-making regarding
pregnancy."” Feminist legal theorist Maya Manian notes that the Gonzales
Court’s “portrayal of women evokes a century-old societal view of
femininity” and “reflects a gender-stereotyped view of women’s nature.”'*
Reva Siegel, in discussing the criminalization of abortion, similarly argues
that there has been a triumph of “gender-conventional convictions” that
“women are too weak or confused to be held responsible for their choices,
and need law’s protection to free them to be mothers.”*

Judicial paternalism is also evident in Planned Parenthood v. Casey, in

143. Hernandez v. Robles, 855 N.E.2d 1, 7 (N.Y. 2006).

144. Id. For further discussion of homosexual parenting, see generally Richard E.
Redding, It's Really About Sex: Same-Sex Marriage, Lesbigay Parenting, and the
Psychology of Disgust, 15 DUKE J. GENDER L. & Pov’y 127 (2008); Ruthann Robson, Our
Children: Kids of Queer Parents and Kids Who Are Queer: Looking at Sexual Minority
Rights from a Different Perspective, 64 ALBANY L. REV. 915 (2001); Julie Shapiro, Custody
and Conduct: How the Law Fails Lesbian and Gay Parents and Their Children, 71 IND. L.J.
623 (1996).

145. Anthropologist Ellen Lewin, in her groundbreaking study of lesbian mothers,
notes that lesbians are motivated to become mothers by desires to achieve adulthood,
responsibility, authenticity, naturalness, and “an identity as a ‘good’ woman.” More
concretely, lesbians becoming mothers are often seeking acceptance from their own
families of origin by creating new families. Lewin concludes that motherhood allows
lesbians to “claim membership in the group known as ‘women’ on the same basis as single
heterosexual mothers.” By becoming mothers, lesbians can refute the accusations that we
are unwomanly, unfeminine, unnatural —denunciations perhaps made by our own families
and certainly by society at large. Because mothering may thus be a “choice” constructed
from the avoidance of pain and stigma, the coercive potential of lesbian motherhood should
not be underestimated. ELLEN LEWIN, LESBIAN MOTHERS: ACCOUNTS OF GENDER IN
AMERICAN CULTURE 54-57 (1993).

146. Roe v. Wade, 410 U.S. 113, 164-65 (1973) (“[T]he abortion decision and its
effectuation must be left to the medical judgment of the pregnant woman’s attending
physician.”).

147. See supranotes 125-31 and accompanying text.

148. Maya Manian, The Irrational Woman: Informed Consent and Abortion Decision-
Making, 16 DUKE J. GENDER L. & PoL’Y 223, 225 (2009).

149. Reva B. Siegel, The Right’s Reasons: Constitutional Conflict and the Spread of
Woman-Protective Antiabortion Argument, 57 DUKE L.J. 1641, 1688 (2008).
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which the Court addressed a state statutory requirement that married
women consult their husbands before having an abortion.' Writing for the
Court, Justice O’Connor chose to focus on battered women, characterizing
women as victims needing sympathy and support. She stated that there are
“millions of women in this country who are the victims of regular physical
and psychological abuse at the hands of their husbands,” and then
observed that “[i]f anything in this field is certain, it is that victims of
spousal sexual assault are extremely reluctant to report the abuse to the
government; hence, a great many spousal rape victims will not be exempt
from the notification requirement.”*"

O’Connor then discussed which women the statute would exempt, and
more importantly, which women the statute would not exempt from its
disclosure requirements. She focused on non-exempt psychological abuse,
noting that many women “may fear devastating forms of psychological
abuse from their husbands, including verbal harassment, threats of future
violence, the destruction of possessions, physical confinement to the home,
the withdrawal of financial support, or the disclosure of the abortion to
family and friends.”"? Furthermore, she noted that, even if the woman had
become pregnant through sexual assault by her husband and was therefore
arguably exempt under the Pennsylvania statute, the requirement that the
woman had notified law enforcement authorities of the assault made the
statute’s protection illusory."® O’Connor deftly turned (some) women into
victims needing judicial intervention, sympathy and support, even as she
ultimately resisted infantilizing women.'*

Yet even when articulated as paternalism, the concern is linked to
anxiety about women’s independence from men: Would not every wife
“take the refuge such a law would give her” and “abandon” her husband '

150. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 892 (1992).

151. Id. at 893.

152. Id.

153. O’Connor observed, “If anything in this field is certain, it is that victims of spousal
sexual assault are extremely reluctant to report the abuse to the government; hence, a great
many spousal rape victims will not be exempt from the notification requirement.” /d.

154. O’Connor asserted:

The spousal notification requirement is thus likely to prevent a significant

number of women from obtaining an abortion. It does not merely make

abortions a little more difficult or expensive to obtain; for many women, it will
impose a substantial obstacle. We must not blind ourselves to the fact that the
significant number of women who fear for their safety and the safety of their
children are likely to be deterred from procuring an abortion as surely as if the

Commonwealth had outlawed abortion in all cases.
Id. at 893-94. Rejecting the state’s argument that the statute only affects a small number of
women, O’Connor stated that the “analysis does not end with the one percent of women
upon whom the statute operates; it begins there. Legislation is measured for consistency
with the Constitution by its impact on those whose conduct it affects.” Jd. at 894.

155. Schindel v. Schindel, 12 Md. 294, 307-08 (1858).
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by making her own decision regarding her pregnancy? In Casey, Justice
O’Connor reassuringly asserted that “in well-functioning marriages,
spouses discuss important intimate decisions such as whether to bear a
child.”"*® However, there might certainly be different opinions amongst the
partners regarding whether the marriage is “well-functioning” and
apprehension about whether one’s partner shares one’s own opinion.
There is also the suspicion that the woman’s pregnancy might be
attributable to an extra-marital sexual relationship."’

A more complex regulation of women’s authority regarding abortion
is a negation of that authority on the basis of a specific reason the woman
might articulate, especially the sex of the fetus.'*® Pennsylvania,**® Illinois'®
" and Oklahoma'®' have sex selective prohibitions. A recent bill proposed in
the Georgia state legislature would amend the criminal abortion statute to
include abortions performed because of the sex or race of the “unborn
child.”’®® The specter of sex-selection prohibitions in abortion statutes is

156. Casey, 505 U.S. at 892-93.

157. Id. at 892 (“In many cases in which married women do not notify their husbands,
the pregnancy is the result of an extramarital affair.”). Under the Pennsylvania statute “the
woman [had] the option of providing an alternative signed statement certlfymg that her
husband [was] not the man who impregnated her.” 1d. at 887.

158. On this view, the sex of the fetus is assumed to be either male or female. For
discussions of the birth of so-called “intersex” persons, including legal and medical
approaches, see Kate Haas, Who Will Make Room for the Intersexed?, 30 AM. J.L. & MED.
41 (2004); Erin Lloyd, From the Hospital to t[)e Courtroom: A Statutory Proposal for
Recognizing and Protecting the Legal Rights of Intersex Children, 12 CARDOZO J.L. &
GENDER 155 (2006).

159. The Pennsylvania provision allowing for “necessary abortions” states that “[n]o
abortion which is sought solely because of the sex of the unborn child shall be deemed a
necessary abortion.” 18 PA. CONs. STAT. § 3204(c) (2000). This provision was part of the
statutory scheme that was challenged in Casey, but apparently the “American Civil
Liberties Union chose not to challenge the sex selection provision.” Lynne Marie Kohm,
Sex Selection Abortion and the Boomerang Effect of A Woman’s Right to Choose: A
Paradox of the Skeptics,4 WM. & MARY J. WOMEN & L. 91, 119 n.124 (1997).

160. The Illinois statute provides: “No person shall intentionally perform an abortion
with knowledge that the pregnant woman is seeking the abortion solely on account of the
sex of the fetus” and further states that this shall not be construed to “proscribe the
performance of an abortion on account of the sex of the fetus because of a genetic disorder
linked to that sex.” 720 ILL. COMP. STAT. 510/6(8) (2010).

161. The Oklahoma statute provides: “No person shall knowingly or recklessly
perform or attempt to perform an abortion with knowledge that the pregnant female is
seeking the abortion solely on account of the sex of the unborn child. Nothing in this
section shall be construed to proscribe the performance of an abortion because the unborn
child has a genetic disorder that is sex-linked.” OKLA. STAT. tit. 63, § 1-731.2.B (2007).

162. Senate Bill 529 would amend Georgia's criminal abortion statute to include
abortions performed by a physician with “the actual knowledge that the pregnant woman is
seeking the abortion with the intent to prevent an unborn child from being born based
upon the race, color, or gender of the unborn child or the race or color of either parent of
that unborn child.” S. 529, 150th Gen. Assemb.,, Reg. Sess. (Ga. 2010),
http://www.legis.ga.gov/legis/2009_10/fulltext/sb529.htm.
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said to pose a political dilemma for feminists,'® who can be “torn”
between “support for reproductive autonomy” and “distaste for sex-
selection practices driven by a gendered and patriarchal society.”'® It also
provokes opposing logical constructions. On one account, if there is right
to an abortion for any or no reason, this includes a right to an abortion
even for a problematical reason.'® On an opposing account, “[t]he right to
not have a child for any reason does not logically encompass the right not
to have a child for any specific reason.”®

Whatever the logic, however, an interrogation of a woman’s “reason”
for having an abortion demonstrates a distrust of women similar to the
distrust apparent in other abortion restrictions that treat women have
abortions quite differently than ungendered patients providing informed
consent for other medical procedures.'” However, unlike other abortion
restrictions such as mandatory ultrasounds or waiting periods, sex-selective
prohibitions are not cast as being beneficial to women or assisting decision-
making;'® rather, they clearly seek to remove the power of a woman’s
choice to terminate a pregnancy in service to a larger societal and state
interest.

It is important to avoid conflating the relatively rare American
practice of sex-selective abortion'® with statutory schemes in the United
States that prohibit the practice. The practice of sex-selection, in both
abortion and in preconception practices, raises important issues for

163. Dave Andrusko writes, for example:

Talk about being caught on the horns of a dilemma. The Feminist

Establishment—as opposed to genuine feminists—has pledged its undying fealty

to abortion on demand for any reason, for no reason, or in spite of reason. What

to do when unborn female babies are aborted precisely BECAUSE they are

female?

Dave Andrusko, Sex-Selection Abortion and Pro-Abortion Feminists. Caught on the
Horns of a Dilemma, NAT’L R. TO LIFE, http://www.nrlc.org/ news_and_views/Feb09/
nv022609.html.

164. Ashley Bumgarner, A Right to Choose? Sex Selection in the International
Context, 14 DUKE J. GENDER L. & PoL’Y 1289, 1305 (2007).

165. See Sonia M. Suter, The “Repugnance” Lens of Gonzales v. Carhart and Other
Theories of Reproductive Rights: Evaluating Advanced Reproductive Technologies, 76
GEO. WASH. L. REV. 1514, 1532-33 (2008).

166. Rachel E. Remaley, “The Original Sexist Sin”: Regulating Preconception Sex
Selection Technology, 10 HEALTH MATRIX 249, 258 (2000).

167. See Manian, supra note 148, at 226 (“Abortion law invokes and then misuses
‘informed consent’ terminology. These so-called ‘informed consent’ to abortion regulations
belie a deep suspicion of women as medical (and moral) decision-makers.”).

168. See Caitlin E. Borgmann, Abortion, the Undue Burden Standard, and the
Evisceration of Women'’s Privacy, 16 WM. & MARY J. WOMEN & L. 291, 317 (2010) (noting
that “anti-abortion-rights advocates often cast proposed restrictions as beneficial to
women's health and well-being,” but doubting the sincerity of these claims).

169. April L. Cherry, A Feminist Understanding of Sex-Selective A bortion: Solely A
Matter of Choice?, 10 Wi1s. WOMEN’s L.J. 161, 164 (1995).
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feminists as April Cherry has extensively analyzed.'” Nevertheless, the
appearance of sex-selection prohibitions in the United States has been as
part of statutory schemes that have as their ultimate purpose the outlawing
of abortion. For example, in discussing the exceedingly restrictive
Oklahoma legislation, one commentator lauded the inclusion of a sex-
selection prohibition as forcing feminists to “show their true colors”
because “the world knows ‘sex selection’ is code for ‘search and destroy’
unborn females.”'" There is much agreement in the sex-selection literature
that males would be preferred if sex-selection were permitted,'” and little
attention to male anxiety about a prevalence of younger men. One need
not subscribe to Freud’s Oedipal theories to recognize the familiarity of
mythic narratives in which younger men replace (or murder) their
fathers.'” There is also much in the literature regarding how the existence
of fewer women is detrimental to all women."”* Little emphasis is placed on
the anxiety fewer women would place on heterosexual men. But whatever
the long-term consequences of sex-selective abortion, the immediate
problem is women’s control over the decision.'”

170. Id. See also April L. Cherry, Choosing Substantive Justice: A Discussion of
“Choice,” “Rights” and the New Reproductive Technologies, 11 Wis. WOMEN'S L.J. 431,
432 (1997).

171. Andrusko, supra note 163.

172. See, e.g., Cherry, supra note 169, at 161.

173. See, e.g., Mikkel Borch-Jacobsen, The Oedipus Problem in Freud and Lacan, 20
CRITICAL INQUIRY 267 (trans. Douglas Brick 1994) (while analyzing Oedipus as a
psychoanalytic trope, also saying of Lacan’s relationship to Freud that “Sometimes you
have to kill your father to preserve his heritage”); Jaap van Ginneken, The Killing of the
Father: The Background of Freud’s Group Psychology, 5 POL. PSYCHOL. 391 (1984)
(arguing that Freud’s mythical Oedipal imagery of the hated/beloved man who is
father/leader and who must be vanquished is linked to the political mass movements of his
time); Leonard V. Kaplan, Unhappy Pierre: Foucault’s Parricide and Human
Responsibility, 83 Nw. U. L. REv. 321, 338-39 (1989) (stating that for Levi-Strauss, Freud’s
Oedipus “dominates contemporary consciousness,” including sexual compulsion and pull
towards the opposite sex and the “symbolic killing of the father”). :

174. See, e.g., Cherry, supra note 169; Remaley, supra note 166, at 273-75.

175. Sonia Suter provides a compelling perspective on feminist problems with
women’s control specifically regarding sex selection:

[I]f one considers the social context in which some people choose to select

against female children, the problem becomes more complicated. In communities

that devalue women and pressure families to have sons, women can be at risk for

ostracization or even abuse if they bear a daughter. In such cases, women clearly

bear a much greater burden than men if they are unable to prevent the birth of a

daughter. These potential effects on women bring to mind some of the concerns

that influenced the Casey Court’s determination that the spousal notification law

posed an undue burden on women. Just as the risks of spousal abuse from

spousal notification requirements were an undue burden to many women so
might laws preventing sex selection be. A common response to this argument is

that the solution to these underlying discriminatory views is not to allow sex

selective abortions or 'the discard of embryos with two X chromosomes, but

rather to work toward changing the social norms and attitudes that pressure
people to undergo sex selection. The same argument, however, could be made
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Further, no matter the statistics or assumptions regarding male-
preference, the fetus is symbolically coded as male. In her discussion of
ultrasound images,”’® Joanne Boucher compellingly analyzes an anti-
abortion video that purports to show that life begins at conception by using
ultrasound techniques.'” Boucher discusses the various fetuses in the
video, two that are seven weeks, a pair of ten week fraternal twin fetuses,
and a fourteen week fetus, noting how the video explains the fetuses in
terms of their “personalities,” and concluding that the “fetus is shown to
exert Ais will—and is invariably referred to with male pronouns.”'

Finally, it is important to consider sex-selection prohibitions when the
pregnant woman is a lesbian. The applicable mythic construction is not
Oedipus, but the Amazons, who were known for their “manliness” and
“manlessness” and who may even have crippled their male children.'” The
specter of a lesbian being denied an abortion because she voiced concern
about parenting a male child or because she mentioned the apparent male
sex of the fetus after a mandatory ultrasound may seem an extreme
scenario. However, recalling the prosecution and death sentence of
Bernina Mata based on her lesbianism makes the possibility less remote.

VI.
CONCLUSION

The right, and not merely the permission,' to be a lesbian or to have
an abortion, is a fundamental tenet of what was once called women’s
liberation. Although there are now more women populating United States
legislatures and courts than forty years ago, the quest for women’s sexual

with respect to the defense of contraception and abortion. The reason that
pregnancy, childbirth, and child-rearing pose unequal burdens on women is
largely because of social attitudes about the role of women in society and in the
family. We might try to change these attitudes, but they are entrenched in our
world in subtle and complex ways. Accordingly, reproductive rights afford
women the opportunity to decal with these inequities in part but clearly cannot
solve all inequity. Thus, if social context matters in defending rights to abortion,

it should also matter in assessing whether similar rights should exist for

reproductive decisions like sex selection.

Suter, supranote 165, at 156465 (citations omitted).

176. For a statute requiring ultrasound images with “simultaneous explanation of what
the ultrasound is depicting” and display of the ultrasound images “so that the woman may
view them,” see Act of June 14, 2010, § 2, 2010 Okla. Sess. Laws 173 (overriding
Governor’s veto) (to be codified at OKLA. STAT. tit. 63, § 1-738.3d) (also discussed supra
note 81 and accompanying text).

177. Joanne Boucher, Ultrasound: A Window to the Womb?: Obstetric Ultrasound
and the Abortion Rights Debate, 25 J. MED. HUMAN. 7 (2004).

178. Id. at 15 (emphasis in original).

179. See Amazons, in OXFORD DICTIONARY OF THE CLASSICAL WORLD (John Roberts
ed., 2007), available at http:/iwww.oxfordreference.com/views/ENTRY .html?subview=
Main&entry=t180.e102.

180. See supranotes 1-3 and accompanying text.
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freedom, including the freedom to be lesbian and to have abortions,
continues. '



