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Amendments requires “absolute equality” between indigent and wealthy peti-
tioners.!2” Rather, “[i]n the context of a criminal proceeding they require ‘only
an adequate opportunity to present [one’s] claims fairly . .. 27128 Thus, an
indigent claimant asserting her constitutional rights for the first time on appeal is
entitled to counsel!2® while a petitioner asserting a discretionary second appeal is
not.130  Notably, the MacCollom Court indicated that where habeas review
provides the first opportunity to present a Sixth Amendment claim of ineffective
assistance of counsel, a transcript should be provided,!3! but noted that such a
claim was not presented on the facts before the Court.!32

The Court’s next commentary arrived a little more than ten years later with
Finley,!33 a case in which the petitioner asserted a right to receive Anders!'34-
type assistance of counsel in state postconviction proceedings where he had
raised claims identical to those he raised on direct appeal. Characterizing state
postconviction review of claims already raised on direct appeal as “dis-
cretionary,”!3> the Court reasoned that requiring counsel to meet the Anders
requirements in such context would entitle the petitioner to a windfall, equipping
the petitioner with “a sword to upset the prior determination of guilt.”13¢ Again
in passing, Justice Rehnquist opined that the “[s]tates have no obligation to
provide [collateral] relief.”'37 For support of this conclusory statement, Justice
Rehnquist cited only the dicta from MacCollom discussed above.!’® Thus,
Justice Rehnquist’s statements denying a constitutional duty on the states to pro-
vide adequate process to present fairly constitutional claims are neither necessary
to the holding of either case, nor in any way conclusive of the issue.

More recent commentary on the Case questions came in 1989 with
Giarratano,'? a case in which Virginia death row inmates brought a civil rights
suit claiming to have been denied their constitutional right to free assistance of
effective counsel to pursue state postconviction remedies. Finley’s denial of

127. Id. at 324.

128. Id (quoting Ross v. Moffitt, 417 U.S. 600, 616 (1974) (second alteration in original)).

129. See Evitts v. Lucey, 469 U.S. 387 (1985).

130. See Ross, 417 U.S. at 618.

131. MacCollom, 426 U.S. at 326.

132. Id at327.

133. Pennsylvania v. Finley, 481 U.S. 551 {1987).

134. Anders v. California, 386 U.S. 738, 744 (1967) (establishing procedures requiring
appellate counsel who intends to withdraw from a case because she sees an appeal as “wholly
frivolous™ to advise the court and request permission from the court to withdraw. “That request
must . . . be accompanied by a brief referring to anything in the record that might arguably support
the appeal. A copy of counsel’s brief should be furnished the indigent and time allowed him to
raise any points that he chooses; the court—not counsel—then proceeds, after a full examination of
all the proceedings, to decide whether the case is wholly frivolous.” (emphasis added)).

135. Finley, 481 U.S. at 555.

136. Id. (quoting Ross v. Moffitt, 417 U.S. 600, 610-11 (1974)).

137. Id. at 557.

138. Id. See also text accompanying note 126, supra, and note 153, infra.

139. Murray v. Giarratano, 492 U.S. 1, 3 (1989).
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counsel in state collateral proceedings for claims already presented on direct
appeal did not control that case. Choosing not to focus on the singular oppor-
tunity to vindicate constitutional rights in state collateral proceedings, petitioners
did not put the Case question to the Court. Rather, petitioners relied primarily
on the Court’s precedents holding that death is different!#? and that “the Con-
stitution places special constraints on the procedures used to convict an accused
of a capital offense and sentence him to death.”!4

The Court rejected these arguments, concluding that capital cases are
different only insofar as they require greater safeguards at trial and sen-
tencing.'4?  Accordingly, the Court extended Finley’s holding to capital cases
where direct appeal is the primary avenue of review of a conviction or
sentence.!*> Justice Rehnquist argued that “[i]f. . . direct appeal is the primary
avenue of appeal for review of capital cases as well as other sentences,”
provision of counsel on direct appeal is sufficient to protect the. rights of
petitioners.'4*  Notably, the question whether the Constitution requires the
assistance of counsel where state postconviction remedies present the “primary
avenue” of vindicating constitutional rights goes unanswered in the opinion.

In Coleman'® the Court came very close to considering the Case question
left open by MacCollom, Finley, and Giarratano. One question raised by the
petitioner in Coleman was whether there is an “exception to the rule of Finley
and Giarratano in those cases where state collateral review is the first place a
prisoner can present a challenge to his conviction.”!#¢ Since Virginia law
prevented the petitioner from raising ineffective assistance of counsel claims
until he reached state collateral proceedings, the question seemed to be squarely
presented.'4” Nevertheless, the Court avoided the key question in a stunning
display of question-begging reasoning. The petitioner challenged the perfor-
mance of counsel on appeal from a state habeas judgment who had failed to
comply with Virginia’s jurisdictional rule requiring notice of appeal from a
habeas trial court’s ruling within thirty days; the effectiveness. of his habeas trial
counsel was not at issue. That Virginia’s state habeas trial court had merely

140. See Lockett v. Ohio, 438 U.S. 586, 604-05 (1978).

141. Gtarratano, 492 U.S. at 8 (citing Beck v. Alabama, 447 U.S. 625 (1980) (trial judge
must give jury the option to convict of a lesser offense); Lockett, 438 U.S. at 604 (jury must be
allowed to consider all of a capital defendant’s mitigating character evidence); Eddings v.
Oklahoma, 455 U.S. 104 (1982) (same)).

142. Id. at 10 (“The additional safeguards imposed by the Eighth Amendment at the trial
stage of a capital case are, we think, sufficient to assure the reliability of the process by which the
death penalty is imposed.”).

143. Id.

144. Id. at 11 (emphasis added) (citing Barefoot v. Estelle, 463 U.S. 880 (1983)).

145. Coleman v. Thompson, 501 U.S. 722 (1991).

146. Id. at 755. »

147. See id. (“[Ulnder Virginia law at the time of Coleman’s trial and direct appeal,
ineffective assistance of counsel claims related to counsel’s conduct during trial or appeal could be
brought only in state habeas.”).
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“addressed” the petitioner’s claims satisfied Justice O’Connor, who framed any
further review as gratuitous.'®: The question under consideration was thus “only
whether Coleman had a constitutional right to counsel on appeal from the state
habeas trial court judgment.”!4? Rather than answering this question, however,
O’Connor avoided it. In rejecting the petitioner’s claim, Justice O’Connor
merely cited Finley and Giarratano, flatly denying the existence of a free-
standing right to counsel in a postconviction appeal.'>?

Justice O’Connor’s analysis glosses over the petitioner’s need for a full and

fair process in the forum providing the first opportunity to present constitutional
claims. Whether that opportunity arises on direct appeal or in a collateral con-
text is of no moment. In light of Evitts v. Lucey,'”! were the petitioner in
Coleman aggrieved by his counsel’s failure to perfect a direct appeal, he could
have sought relief on habeas on a claim of ineffective assistance of counsel.
State habeas presented Coleman’s first opportunity to raise a number of claims,
the appeal from which implicates the same substantive concerns as those in
Lucey. In denying relief to Coleman, O’Connor distinguished Lucey—and
created an entirely: new procedural category—by suggesting that Coleman’s
habeas petition was both his hearing on the merits of his claims and his
appeal. 152 :
The analytical gymnastics performed by Justlce O’Connor to avoid the Case
question drastically limit Coleman’s influence. The holding that state habeas
appellate counsel’s errors do not constitute cause for procedural default seems to
apply only where the constitutional effectiveness of state habeas counsel is.not at
issue. The Coleman tule has no application where state habeas trial counsel
mishandles constitutional claims that can only be brought in state habeas.
Moreover, Coleman does not speak to the quality of state habeas procedures,
only whether constitutional claims were “addressed” by state habeas courts.!3
Thus, like MacCollom, Finley, and Giarratano before it, Coleman left open the
question of whether the Constitution requires the states to provide postconviction
remedies adequate to protect federal rights presented in the first instance. This
question has not been presented squarely since Case, and the concurring
opinions of Justices Brennan and Clark still provide the best blueprint for re-
solving the 1ssue.

Recognizing the const1tut10nal stature of state postconviction process is' the
shortest distance to completing the reform outlined in Case. The alternative,
implementing fair procedures in fifty-one separate sovereign jurisdictions by

148. Id. (*We need not answer this question broadly, however, for one state court has ad-
dressed Coleman’s claims: the state habeas trial court.”).

149. 1d.

150. Id.

151. 469 U.S. 387 (1985) (establishing constitutional right to counsel in first appeal as of
right).

152. Id. at 756.

153. Id, at 755,
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legislation, would present formidable difficulties.. Congress lacks authority to
direct the states to change their own laws. Simply waiting for the states to
change voluntarily would be a fool’s errand. Constitutional rights are the only
mechanisms capable of compelling systemic changes in every state, even the
relatively minor changes discussed here.

Fairness is essential in state postconviction proceedings, which offer the
first opportunity to raise claims that do not appear on the face of the appellate
record or that can only be redressed through the presentation of new evidence.!>*
The forum of first resort, state postconviction proceedings, must be adequate to
fully and fairly provide relief. Moreover, state postconviction proceedings
directly influence the scope of any subsequent federal review.!> Petitioners are
entitled to only one full review of their constitutional claims.!'>® Before any
federal habeas petition will be heard, the petitioner must fairly present each
claim to state courts. Where a petitioner fails to exhaust available state reme-
dies, her claim will not be heard by a federal court, but will be remanded back to
the state. Typically, unexhausted claims remanded to state court are time-barred.
Absent a showing of sufficient cause and prejudice, no federal court will hear a
claim that has failed to meet state procedural requirements. The claim is thus
defaulted. This is the fate of many otherwise meritorious claims.

If the petitioner is put to the hazard of waiver and default on meritorious
claims, the state should similarly be required to provide fair and open access to a
full corrective proceeding. More directly, default rules mean that a state court is
often the coutt of last resort for raising federal claims. Playing a central role in
the enforcement of constitutional rights, state postconviction proceedings must
provide a meaningful opportunity to litigate claims. As noted above, after Case,
every state now provides some opportunity to raise a postconviction claim.!37
This is not to say that state postconviction procedures are currently adequate for
the task they are now expected to fulfill. The predicate for federal habeas review
of state convictions has historically been that the states have not provided
opportunities for review. Indeed, in Case, the state had denied any opportunity
to raise a postconviction claim in a state court. Federal habeas was a sound and
certain backstop ensuring review. However, having evolved under a wholly
different model of federal habeas than the one currently in season, most state

154. See, e.g., United States v. MacCollom, 426 U.S. 317, 327 (1976) (“[A]ny discussion
[petitioner] may have had with his trial counsel . . . would not normally appear in the transcript of
proceedings at trial . . . . The failure to flesh out . . . [petitioner’s] claim of ineffective assistance of
counsel, then, is not likely to have been cured by a transcript.”). See also United States v. Shoaf,
341 F.2d 832, 835 (4th Cir. 1964) (“The usual grounds for successful collateral attacks upon
convictions arise out of occurrences outside of the courtroom.”).

155. See generally State ex rel. Glover v. State, 660 So. 2d 1189 (La. 1995) (finding the
repeal of state mechanisms for reviewing constitutional claims to be impermissible); Davis v.
State, 912 S.W.2d 689 (Tenn. 1995).

156. See, e.g., Coleman, 501 U.S. at 756.

157. See supra note 118 and sources cited therein.
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postconviction procedures cannot be relied upon to develop fully questions of
law or fact presented in postconviction claims. In theory, federal habeas still
assures review, but the ascendancy of deference to state postconviction
determinations significantly limits that review.

Deficiencies in state collateral proceedings commence before the petitioner
gets into court. Many petitioners are denied a hearing on their claims in state
court despite having made out a prima facie case in the pleadings. In Blackledge
v. Allison,'38 the Court held that a federal petitioner making bare allegations of
fact that, if true, would make out a federal claim is “entitled to... plenary
processing of his claims, including full opportunity for presentation of the
relevant facts.”1%? The holding in Blackledge is based upon principles of funda-
mental fairness. Yet, inexplicably, several states impose a higher standard for
obtaining a hearing on a federal claim.!6® Many of these standards are excessive
and burdensome on petitioners.'®! With the retrenchment of federal habeas,
denial of a hearing at the state level may now result in the elimination of any
opportunity to vindicate constitutional rights. 162

State courts frequently abdicate their duty to protect pro se litigants. The
overwhelming majority of state collateral petitions are pursued pro se.
Petitioners confronting the vast resources of state attorney’s offices begin with a
tremendous disadvantage. To level the playing field, courts are allowed to assist
pro se litigants;1%3 nevertheless, many courts fail to do so sufficiently.!%* A state
attorney general’s office and a pro se petitioner cannot be considered equal
adversaries. Lack of adversariness in turn diminishes the reliability of any
hearing’s results.!6> Even when hearings are granted in state court, proceedings

158. 431 U.S. 63 (1977).

159. Id. at 8283 (citations omitted).

160. See, e.g., Pennsylvania Post Conviction Relief Act, 42 PA. CONS. STAT. ANN. § 9545
(West 1995) (requiring that a petitioner’s request for an evidentiary hearing include a signed
affidavit of each witness to avoid rendering a proposed witness’s testimony inadmissible and
limiting discovery to that permitted by leave of the court upon a showing of exceptional circum-
stances).

161. See generally WILKES, supra note 4, at § 3-2 (describing limitations placed on availa-
bility of state postconviction relief including “absurdly short” statutes of limitations, bars on
successive claims, and substantive limits modeled on the “new rule” principle of Teague v. Lane,
489 U.S. 288 (1989)). Living in confinement and devoid of resources, prisoners proceeding pro se
understandably often fail to get past such obstacles.

162. Failure to obtain a hearing at the state level takes on critical significance in light of the
strict statutes of limitations imposed by many states, see supra note 161, and in conjunction with
the standard of deference to procedural default in state court set out in Wainwright v. Sykes, 433
U.S. 72 (1977). ’

163. See, e.g., United States v, Miller, 197 F.3d 644 (3d Cir. 1999) (prescribing affirmative
duties upon the federal trial court to assist pro se habeas petitioners in some circumstances).

164. See, e.g., United States v. Sanchez-Barreto, 93 F.3d 17 (Ist Cir. 1996) (faulting the trial
court for failing to determine a pro se petitioner’s intent to withdraw plea).

165. Perhaps the most dramatic example of the breakdown of adversariness in state post-

conviction proceedings occurs when the court adopts the state’s pleadings and merely affixes a
ruling. See, e.g., Johnson v. Trigg, 28 F.3d 639, 644 (7th Cir. 1994) (finding that the state court’s
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are typically unfair. Many courts routinely deny relief after arguments. Com-
mentators have noted a cynical attitude among state court judges sitting in
postconviction proceedings.!%® Such cynicism may be the result of the generally
poor technical quality of pro se petitions as well as an exhaustion doctrine which
invites petitioners to include every imaginable claim in their initial petition
regardless of the merits of each claim. The combination of this multitude of
claims with the poor technical quality of many pro se briefings may create a
“needle-in-the-haystack” problem that effectively prejudices petitioners. State
postconviction petitioners also encounter statutes of limitations governing the
availability of state remedies.!®” These limitation periods are far too short to en-
sure that violations of constitutional rights are redressed.!®® Additionally, many
states have restricted the total number of apphcatlons for relief that a petitioner
may file.16? co .

Most of the problems with state postconviction proceedings could be
minimized were petitioners to be represented by effective counsel.- Collateral
attack typically entails complex legal claims and extensive factual development.
Likewise, the interaction of exhaustion and procedural default doctrines creates
numerous opportunities for the inexperienced petitioner to forever forfeit
meritorious claims. Prisoners cannot reasonably be expected to navigate this
procedural minefield on their own. Nonetheless, state habeas petitioners are
routinely denied the assistance of counsel in state postconviction proceedings. 170
Even when counsel in state collateral proceedings assists petitioners, petitioners
are not currently entitled to effective assistance of counsel.'’! In light of
exhaustion and procedural default rules, postconviction counsel can seriously
harm a petitioner’s case, a harm for which there is no recourse. A concurrent
benefit accompanying the acknowledgement of the constitutional basis for a full
and fair state postconviction procedure would be the right to counsel in those
proceedings. The uniquely important role that state postconviction procedures
play in the litigation of claims justifies the presence of counsel. There can be no

ruling was not entitled to deference on a relevant factual issue because the opinion merely
“endors[ed] ... the state’s version of the facts, [and] did not purport to make independent
findings . . . ."”). ' .

166. See, e.g., Henry B, Robertson, The Needle in the Haystack: Towards A New State
Postconviction Remedy, 41 DEPAUL L. REV. 333, 334 (1992) (observing that “[t]he only consis-
tency in the courts’ treatment of [postconviction remedies] is that they almost always deny them
out of hand. The proceedings are, and are intended to be, exercises in futility.”).

167. See WILKES, supra note 4, at § 3-2 (noting that twenty-eight states have imposed statutes
of limitations on their principal postconviction remedies or on all such remedies).

168. See id. (noting such “absurdly short” periods as 30 days (Anzona) and 90 days
(Arkansas). Twelve states have 11m1tat1ons periods of a year or less).

169. See id.

170. Where counsel is provided in state postconviction proceedings, her performance need
not be constitutionally effective. See Pennsylvania v. Finley, 481 U.S. 551, 558 (1987).

" 171 1d
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doubt that this would be a major advance for the cause of justice and the
integrity of constitutional rights.!7? :

Alarmingly, many states are actually curtailing the avallablllty of state
postconviction remedies and relief. Mimicking Burger-Rehnquist Supreme
Court decisions narrowing the availability of postconviction relief at the federal
level, several states have replaced previously existing postconviction remedies
with new and more restrictive models.!”> The Arkansas Supreme Court actually
abolished all state postconviction remedies for more than a year before promul-
gating a new and narrower replacement.'’ More troubling still, some states
have expanded their rules of forfeiture and procedural default.!’> Federal pro-
cedural default rules are predicated on notions of comity and respect for state
court rules; state courts cannot rely on the same logic to. justify procedural
defaults. Yet the state procedural bars have clearly been enacted to echo the re-
trenchment of federal habeas.!’® Absent compelling justification, state forfeiture
rules appear as transparent procedural maneuvering to seal constitutional claims
from review. Similarly, many states have adopted retroactivity guidelines!”’ that
reflect the. Court’s ruling in Teague v. Lane.!’8

The federal habeas “backstop” has helped to avert a crisis despite the
inadequacy of state postconviction procedures.!’”? Now that federal review has

172. Of course, if there is a constitutional right to counsel in state collateral proceedings, the
petitioner must have the attendant right of assistance by effective counsel. The proposal to guar-
antee effective representation in. postconviction proceedings might be criticized as preparing an
invitation to perpetual litigation. In particular, one might fear the following scenario: A state post-
conviction petitioner, assisted by counsel, loses her state habeas appeal. She advances to federal
habeas, but also files a subsequent petition in state court challenging the effectiveness of her state
habeas counsel. Should she lose this petition, she would then re-file, challenging the effectiveness
of subsequent counsel, and so on ad infinitum. This is not likely to occur. As an initial matter, there
is no such problem in federal habeas, even though effectiveness of counsel is essential to devel-
oping complex postconviction claims in federal court. Rather, petitioners make their very best
efforts at each opportunity they have. Secondly, even if the cycle were to occur, it would most
likely be in capital cases. Perpetually open questions about effectiveness of counsel could slow the
administration of the death penalty. However, the state’s interest in speeding up that administration
is specious at best. Indeed, the problem might be framed another way: What is a state’s legitimate
interest in rushing a petitioner to the gallows who has meritorious claims left undeveloped?

173. See WILKES, supra note 4, at § 3-2.

174. See In re Post-conviction Procedures, 797 S. W 2d 458 (Ark. 1990); Whitmore v. State,
771 S.W.2d 266, 268 (Ark. 1989) (abollshmg postconviction remedies in Arkansas due to “alleged
abuses of our post-conviction remedies” by petitioners).

175. See WILKES, supra note 4, at § 3-2. .

176. See, e.g., State v. Preciose, 609 A.2d 1280, 1291-92 (N J. 1993) (“The Supreme Court’s
cause-and-prejudice standard has encouraged some state legislatures to enact and some state courts
to enforce stricter procedural bars.to post-conviction relief.”). .

177. See, e.g., Ferrel v. State, 902 P.2d 1113 (Okla. Crim. App. 1995); State v. Horton, 536
N.W.2d 155 (Wis. Ct. App. 1995). See generally WILKES, supra note 4,.§ 3-2 at 123 & n.21; Mary
C. Hutton, Retroactivity in the States: The Impact of Teague v. Lane on State Postconviction Rem-
edies, 44 ALA. L. REV. 421 (1992).

178. 489 U.S. 288 {1989).

179. See, e. g Brown v. Allen, 344 U.S. 443, 463-64 (1953) (noting that because of federal
habeas “[a] way is left open to redress violations of the Constitution”).
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become largely unavailable, state court deficits threaten the very integrity of
federal constitutional rights. The crisis that has been avoided thus far now
menaces on the horizon.

V.
CLOSING THE CIRCLE: RECOGNITION OF THE CONSTITUTIONAL
BASIS FOR STATE POSTCONVICTION PROCEDURES CAN MAKE
EXISTING STATE PROCEDURES ADEQUATE

The United States Supreme Court may direct state courts to comply with
important constitutional requirements.!®® Fairess is the touchstone of due
process,!®! and the Supreme Court may direct the states to comport with fair
procedures.'3? Federal oversight is most appropriate when, while providing no
remedial procedure, a state deprives the petitioner of her constitutional rights.
Such deprivations justify the very existence of federal postconviction pro-
cedures. However, this is the floor, not the ceiling, of federal review. Where the
states provide a remedial procedure that is unfair or inadequate to reach federal
claims, federal review is equally appropriate.!83

Currently, claims that state collateral procedures are unfair or inadequate
come before federal courts in one of two postures: (1) the petitioner argues that
inadequate state procedures, which prevented her from litigating her federal
claim in state court, constitute cause to overcome procedural default, or (2) the
petitioner argues that a state court’s determination of fact does not preclude
federal fact-finding because of inadequate state process.

When a petitioner’s claim was defaulted at the state level, before those
claims can be heard in federal court, she must show cause and prejudice to

180. See, e.g., Mu’Min v. Virginia, 500 U.S. 415, 422 (1991) (noting that a court’s authority
to review voir dire in state court cases is limited to requiring state courts to comply with the
Constitution). '

181. See, e.g., Rotchin v. California, 342 U.S. 165 (1952).

182. See Carter v. Illinois, 329 U.S. 173 (1946).

183. See Stone v. Powell, 428 U.S. 465, 494 (1976) (denying federal habeas corpus relief
where a state petitioner had a “full and fair opportunity to litigate” a Fourth Amendment claim in
state court); Townsend v. Sain, 372 U.S. 293, 312-18 (1963) (describing how “full and fair” a state
court evidentiary hearing on a factual matter must be in order to preclude relitigation in federal
habeas court). Notably, dke v. Oklahoma, 470 U.S. 68, 77 (1985), identifies three factors that must
be weighed in determining whether due process and fundamental fairness considerations mandate a
requested procedural safeguard in a judicial forum where the litigant’s liberty is at stake: (1) the
private interest at stake; (2) the governmental interest at stake; and (3) the probable value of the
safeguard and the risk of erroneous deprivation of the relevant interests in the absence of the
safeguard. There can be no doubt that a fult and fair hearing on a constitutional claim is mandated
by the Ake test. First, the private interest in life and liberty is entitled to the highest constitutional
protection. Conversely, the government has no legitimate interest in preventing a full and fair
hearing. A full and fair hearing on constitutional claims is invaluable to the integrity of
constitutional rights. Absent a full and fair hearing, erroneous deprivation of constitutional rights
is certain.
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excuse her failure to develop the claims in state court.!3* In essence, the cause
and prejudice test allocates the risks of default to the party asking for the state
court to be deprived of the opportunity to review the federal question. The cause
and prejudice test requires the petitioner to present a good reason to deprive the
state court of the opportunity to rule on her federal claims. That reason must be
good enough to relieve the petitioner of responsibility for her default. Even at
the apex of the relitigation model’s influence, when federal courts were most
hospitable to entertaining the merits of claims that the states asserted were
defaulted, a petitioner who deliberately bypassed state remedies was barred from
having her claims heard in federal court.!8> However, when state postconviction
proceedings are not adequate to develop federal claims, the federal courts have
not hesitated to act—even going beyond the cause and prejudice test to reach the
merits. 186

Petitioners can also challenge inadequate state collateral proceedings by
arguing for federal fact-finding because the state did not afford a full and fair
opportunity to develop facts. However, in light of the uncertain constitutional
basis for state postconviction proceedings, it has been difficult for petitioners to
make out these claims.’®” Even when successful, the remedy has been for the
federal court to hear the claims. As with challenging inadequate state collateral
procedures as cause for procedural default, the deterrent effect of challenging
deference to state fact-finding dwindles as time passes.

The remedy for claims passing the cause and prejudice test has simply been
to open the door to federal court. But the typically long expanse of time between
the violation and the remedy dilutes the deterrent effect of this approach.
Moreover, individual claimants are not capable of challenging the structural
problems of state collateral review systems. In the same way that the exclu-
sionary rule is imperfect, where little feedback reaches the “cop on the beat,” the
grant of a federal hearing fails to adequately promote fairness in state court.
Without direct feedback, whatever systemic problems with state postconviction
proceedings prevented the full and fair presentation of federal claims in the first
place inevitably evade repair.

184. See, e.g., Murray v. Carrier, 477 U.S. 478 (1986); Wainwright v. Sykes, 433 U.S. 72
(1977).

185. Fay v. Noia, 372 U.S. 391, 419-20 (1963).

186. See, e.g., Williams v. Lockhart, 849 F.2d 1134 (8th Cir. 1991) (requiring the district
court to hold a hearing on a habeas petition alleging ineffective assistance of counsel where
counsel failed to appeal a postconviction petition and represented the victim in other proceedings,
and where the state court required the petitioner to show that counsel’s failures made proceedings a
“farce and mockery of justice”); McNutt v. Texas, 323 F.2d 662 (5th Cir. 1963) (providing that a
petitioner who raised a claim of inadequate opportunity to consult with counsel was entitled to an
evidentiary hearing in federal court); Cooper v. Denno, 129 F. Supp. 123 (S.D.N.Y. 1955)
(providing that a federal district court is empowered to hold a plenary hearing if the court feels that
the printed record is an inadequate basis upon which to decide the factual issue presented).

187. See, e.g., Strickler v. Greene, 527 U.S. 263, 277-78 (1999) (detailing a petitioner’s
unsuccessful attempt to gain a hearing or discovery on a Brady claim where a subsequent
discovery order pursuant to a federal habeas petition uncovered important Brady evidence).
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When state collateral procedures are constitutionally deficient, the more
appropriate remedy is remand to state court rather than simply opening the door
to federal review. This may only be done if the federal court can articulate what
standards are fair. To do so, the question of fairness must have a basis in federal
law that applies to the states. Federal statutory law has no more influence than
mere suggestion. Only a constitutional rule would enable the federal courts to
define the parameters of fairess in review of constitutional claims. Remand
pursuant to such a rule would force the state courts to redress both of the
separate harms suffered by the petitioner: the unfair original process, and the
underlying constitutional violation.!®® Case by case, remand is likely to result in
an overall improvement of state postconviction systems. Remand would force
open state courts for the full and fair presentation of federal claims. When a
state hearing does not reach or decide the issues of fact presented by the
defendant, the remand would instruct the state courts to make fair procedures
available. Remand would also create an incentive to develop a clear legal and
factual record. Since AEDPA authorizes federal review only of a state
“judgment,”!® the petitioner is entitled to have the judge’s reasoning laid out for
review by the federal courts. The remand to the deciding court would require
that the court clarify its reasoning for purposes of any subsequent review. !

Undoubtedly, remand may temporarily exacerbate tensions between federal
and state judiciaries. However, the gravity of the constitutional rights at stake
justifies the imposition of costs on the states. When states perpetrate violations
of the Constitution, they should bear the costs of the remedy. Under the current
regime, individual petitioners bear the burden of inadequate state procedures.
After the initial shock of complying with federal standards, the states will absorb
the costs of conforming to due process standards.!®!

Acknowledging the constitutional stature of state collateral proceedings
would afford the most direct means of making state postconviction procedures
fair and adequate.!9? Aside from ultimately enhancing the reliability of state

188. If the state fails to do so, then the federal court is empowered to release the petitioner
upon a subsequent federal habeas petition. See Summary of Petitioner’s Brief, Case v. Nebraska,
14 L. Ed. 2d 973, 974 (1965) (No. 843). Additionally, the claim that the state failed to provide
adequate remedial process should not be barred as a successive habeas petition, as it would be a
new claim based entirely on the subsequent deprivation, not the first.

189. 28 U.S.C. § 2254(a) (2000).

190. This may allow the petitioner to raise a challenge based on the requirement in Townsend
v. Sain, 372 U.S. 293, 316 (1963) that state court judgments be fairly supported by the record.

191. The Court’s decision in Gideon v. Wainwright, 372 U.S. 335 (1963), held that the Due
Process Clause of the Fourteenth Amendment requires that state criminal convictions be made in
accordance with fair procedures, forcing the states to provide counsel to all indigent criminal
defendants. Despite the disruption of state criminal procedure brought about by this requirement,
every state complied. On the whole, Gideon was a much greater imposition upon state sovereignty
than what is here proposed. Nevertheless, today it is universally accepted that defendants are
entitled to the assistance of counsel at trial.

192. AEDPA set a limitations period on federal habeas petitions. 28 U.S.C. § 2241(d)X1)
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judgments through the institution of higher standards, such acknowledgement
would bring these needed changes rapidly. Waiting for all fifty states to devise
adequate postconviction processes is pointless. Each state has an interest in
limiting its costs. And though an adequate remedial scheme requires that the
states take up slack from federal courts, many states’ reactions have been exactly
the opposite, mimicking federal postconviction retrenchment to limit access to
their own courts.'?

When both the state and federal courts shift onto one another the
responsibility for ensuring that state convictions are constitutional, it is the
petittoners who bear the cost. The need to maintain the integrity of constitu-
tional rights mandates the availability of fair procedures by which to raise
constitutional claims. Without adequate remedy for their violation, constitu-
tional rights collapse into empty rhetoric.

CONCLUSION

Due process requires that some adequate opportunity exists in which to
challenge unconstitutional convictions. This opportunity has always been
provided by federal review. However, federal oversight has caused considerable
friction between the federal and state judiciaries. Structural and procedural
reforms designed simply to eliminate friction miss the point. Friction and
tension between state and federal courts are unavoidable. The point is not to
attempt to eliminate this tension, but to harness it in service of the essential
function of postconviction review—to protect constitutional rights.

Nevertheless, recent federal habeas reform has responded to the ineffi-
ciencies manifest in the relitigation model of habeas by dramatically reducing
the availability of federal review. This reform has not altered the basic consti-
tutional requirement that some adequate- opportunity be available to aggrieved
petitioners. However, the burden for providing adequate postconviction reme-

(2000). In addition, Section 2261 of Title 28 provides that states that comply with federal
standards for the provision of counsel in capital cases are entitled to a shorter limitations period
and less federal oversight in general on federal habeas review of those convictions. See Alexander
Rundlet, Opting for Death: State Responses to the AEDPA’s Opt-In Provisions and the Need for
the Right to Post-Conviction Counsel, 1 U. PA. J. CONST. L. 661, 666~669 (1999). As of this
writing, only one state (Arizona) has even arguably complied with the minimum requirements of
this “opt-in” system. See Spears v. Stewart, 283 F.3d 992 (9th Cir. 2002) (holding that Arizona’s
system for provision of counsel met the opt-in requirements, but declining to give the state the
benefit of curtailed federal review because the state had not complied with its own rules in the case
at bar). The failure of this experiment to date suggests that federal statutory inducements in the
form of limited federal review are unlikely to convince states to adopt extensive (and expensive)
reforms. In addition, criticism has been leveled at the opt-in statute for giving those states that
refuse counsel to its petitioners a net benefit. See Rundlet, supra, at 665. With their strict time
limits, the opt-in provisions bargain away petitioners’ opportunities to present a well-developed
claim for the assistance of counsel. Yet the limitations period makes it nearly impossible for
counsel to be effective. Pressed by the alarmingly short limitations period set by § 2263, state
postconviction counsel will be forced to make uninformed judgments.
193. See supra note 161 and accompanying text.
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dies has shifted to the states. Unfortunately, existing state postconviction
processes cannot carry this burden.

Commentators have argued that the retrenchment of federal habeas has not
divested the federal courts of jurisdiction to hear habeas claims,!®* that habeas
reform is unconstitutional,'®> and that federal habeas ought to be restored to its
position as protector of constitutional rights.'®® While these arguments have
substantial merit, federal habeas has in fact been changed. For good or ill, the
relitigation model has effectively been superseded. Given a conservative federal
judiciary and the willingness of politicians to make easy sport of convicts for
political gain, it will not return in the near future. Yet state courts are often
under-equipped and many are currently unsuited to adequately protect federal
rights. State habeas petitioners encounter arbitrary obstacles to full and fair
litigation of their claims. Distributed across all petitioners, these costs go un-
measured. Recognizing the constitutional stature of state postconviction pro-
cedures would properly observe all of the interests at play, and refocus
postconviction review away from the proceduralism under which it has labored,
toward protecting constitutional rights.

194. See HERTZ & LIEBMAN, supra note 45, § 30, at 1231-37.

195. See Mark Tushnet & Larry Yackle, Symbolic Statutes and Real Laws: The Pathologies
of the Antiterrorism and Effective Death Penalty Act and the Prison Reform Act, 47 DUKE L.J. 1
(1997).

196. See Barry Friedman, Habeas and Hubris, 45 VAND. L. REv. 797 (1992).



