FREE EXPRESSION AND EXPRESSNESS

CHARLOTTE TAYLOR*

On September 24, 1997, an anti-abortion activist named J. Fred Hart,
Jr. rented two Ryder trucks and parked them in front of the entrances to
two abortion clinics in Little Rock, Arkansas. Clinic staff arriving for work
the following morning saw the trucks and were reminded of the 1995
Oklahoma City bombing, in which a Ryder truck had been used to blow up
the Alfred P. Murrah Federal Building. Fearing that the trucks contained
explosives, they called the police. Hart was eventually charged with violat-
ing the Freedom of Access to Clinic Entrances Act (“FACE Act”), which
provides penalties for anyone who “by . . . threat of force . . . intimidates or
interferes with . .. any person because that person is or has been... ob-
taining or providing reproductive health services.”' After being convicted
by the trial court, Hart argued on appeal that the meaning of the act of
parking a Ryder truck in front of a building was simply too ambiguous to
constitute a true threat under the First Amendment’—too much specula-
tion on the jury’s part was required about the significance of these every-
day objects.’” Hart’s case raised an important question: How clear does the
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1. 18 U.S.C. § 248(a)(1) (2000). The full text of the “Prohibited Activities” portion of
the statute reads: “Whoever— (1) by force or threat of force or by physical obstruction,
intentionally injures, intimidates or interferes with or attempts to injure, intimidate or inter-
fere with any person because that person is or has been, or in order to intimidate such per-
son or any other person or any class of persons from, obtaining or providing reproductive
health services; (2) by force or threat of force or by physical obstruction, intentionally in-
jures, intimidates or interferes with or attempts to injure, intimidate or interfere with any
person lawfully exercising or seeking to exercise the First Amendment right of religious
freedom at a place of religious worship; or (3) intentionally damages or destroys the prop-
erty of a facility, or attempts to do so, because such facility provides reproductive health
services, or intentionally damages or destroys the property of a place of religious worship,
shall be subject to the penalties provided . . . .” 7d. § 248(a)(1)-(3). The FACE Act pro-
vides for both criminal and civil penalties. See rd. § 248(b)—(c).

2. The requirement that a threatening statement be a “true threat” before it can con-
stitutionally be punished was established in Watts v. United States, where the Supreme
Court distinguished between a “true threat” and “political hyperbole.” 394 U.S. 705, 708
(1969).

3. United States v. Hart, 212 F.3d 1067, 1072 (8th Cir. 2000).
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meaning of an expressive act have to be for it to be punishable? Does the
First Amendment require a heightened degree of clarity?

First Amendment doctrine does not provide all speech with the same
degree of protection. Rather, under the current “two-tiered” system, cer-
tain categories of speech are subject to regulation or suppression because
they do not further central First Amendment values. In Hart’s case, be-
cause his speech engendered fear and caused disruption rather than con-
tributing to legitimate political dialogue, his speech was subject to such
regulation.” Much therefore turns on the categorization of a given utter-
ance: it might be highly protected or subject to a total ban depending on
whether it is assigned to a low-value category.® The gravity of the stakes
gives us strong reason to define low-value categories explicitly and to de-
mand, as Hart did, that speech expressly conform to that definition before
it can be punished.” Otherwise, speakers will be unsure of what they can
and cannot say, and police, courts, and juries will have too much latitude in
deciding whom to punish—the ambit of their ability to suppress speech will
extend as far as their capacity for creative interpretation of a speaker’s
words.?

In the context of the First Amendment, concerns about due process
and notice, which are present throughout the law, are especially urgent.
Constitutional due process requires that individuals have adequate notice
of which actions are punishable before they can be penalized® When a

4. See Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942) (stating that
“[t]here are certain well-defined and narrowly limited classes of speech, the prevention and
punishment of which has never been thought to raise any Constitutional problem”).

5. See R.A.V. v. City of St. Paul, 505 U.S. 377, 388 (1992) (stating that threats are not
protected speech under the First Amendment because of the need to protect individuals
from the fear of violence and from the disruption caused by that fear, as well as from the
possibility that the threatened violence will be committed).

6. See generally Frederick Schauer, Categories and the First Amendment: A Play in
Three Acts, 34 VAND. L. REV. 265, 282-305 (1981) [hereinafter Schauer, Categories] (pre-
senting reasons in favor of categorization within First Amendment speech despite the in-
herent difficulties of this process); Cass R. Sunstein, Pornography and the First Amend-
ment, 1986 DUKE L.J. 589, 602-08 (1986) [hereinafter Sunstein, Pornography] (discussing
factors involved in distinguishing low-value speech).

7. See JOUN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW
115 (1980) (noting that the goal of speech protection can be “defeated . . . by defining the
categories of unprotected speech . . . too vaguely, thereby inviting . . . erosion”); Harry
Kalven, Jr., The Metaphysics of the Law of Obscenity, 1960 SUp. CT. REV. 1, 13 (1960)
[hereinafter Kalven, Metaphysics] (observing that under a two-tier system of free speech
protection, a great deal of weight is placed on the accuracy of our definitions of categories;
“[i]f the obscene is constitutionally subject to ban because it is worthless, it must follow that
the obscene can include only that which is worthless™).

8. See Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972) (stating that statutory
vagueness offends due process because individual actors do not have sufficient notice of
what conduct is lawful and because vague laws give police, judges, and juries too much dis-
cretion in deciding whom to punish, enabling arbitrary enforcement).

9. E.g., Papachristou v. City of Jacksonville, 405 U.S. 156, 162 (1972).
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statute might allow the punishment of protected speech, courts have been
particularly concerned about vagueness out of fear that speakers will cen-
sor their own speech in order to avoid punishment.”” As the Supreme
Court held in Grayned v. City of Rockford, “[u]ncertain meanings inevita-
bly lead citizens to steer far wider of the unlawful zone than if the bounda-
ries of the forbidden areas were clearly marked.””! As such instances of
caution accumulate, the consequence will be an overall dampening of po-
litical debate. Rather than countenance such a “chilling effect,” courts
have deemed it preferable to allow some admittedly harmful and unpro-
tected speech to escape punishment.'

Motivated by these concerns, courts have held in one important area
of First Amendment doctrine —incitement to unlawful conduct—that the
defendant must explicitly urge the commission of a crime for her speech to
be punishable.” This explicitness or expressness requirement can be
traced to the Supreme Court’s benchmark opinion in Brandenburg v.
Ohio, where the Court distinguished between “the mere abstract teach-
ing . .. of the moral propriety or even moral necessity for a resort to vio-
lence” and “preparing a group for violent action and steeling it to such ac-
tion,” holding that only the latter class of speech can be punished.* Most
recently, Justice Stevens, dissenting in Morse v. Frederick, insisted upon
the importance of the requirement, and he urged that it be the starting
point for evaluating restrictions on student speech in a school context.”

10. Smith v. Goguen, 415 U.S. 566, 573 (1974) (“Where a statute’s literal scope, un-
aided by a narrowing state court interpretation, is capable of reaching expression sheltered
by the First Amendment, the [due process doctrine of vagueness] demands a greater degree
of specificity than in other contexts.”).

11. Grayned, 408 U.S. at 109 (citations, internal ellipsis, and quotation marks omitted).

12. See Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973) (“[I]t has been the judgment
of this Court that the possible harm to society in permitting some unprotected speech to go
unpunished is outweighed by the possibility that protected speech of others may be muted
and perceived grievances left to fester because of the possible inhibitory effects of overly
broad statutes.”).

13. See, e.g., Hess v. Indiana, 414 U.S. 105, 109 (1973) (“[S]ince there was no evidence,
or rational inference from the import of the language, that his words were intended to pro-
duce, and likely to produce, imminent disorder, those words could not be punished by the
State on the ground that they had a tendency to lead to violence.”) (citation and quotation
marks omitted); United States v. Fleschner, 98 F.3d 155, 158-59 (4th Cir. 1996) (stating that
abstract discussions of the propriety of the income tax are protected by the First Amend-
ment but direct instructions to violate income tax law are not); United States v. Kelley, 769
F.2d 215, 217 (4th Cir. 1985) (“The cloak of the First Amendment envelops critical, but
abstract, discussions of existing laws, but lends no protection to speech which urges the
listeners to commit violations of current law.”).

14. Brandenburg v. Ohio, 395 U.S. 444, 448 (1969). There is disagreement over
whether this language in Brandenburg actually does institute an expressness requirement.
See infranotes 70-73 and accompanying text.

15. Morse v. Frederick, 127 S. Ct. 2618, 2645 (2007) (Stevens, J., dissenting). As the
majority emphasized, while the First Amendment rights of students at school are protected,
they do not automatically receive the same extent or kind of protection that those of adults



378 N.Y.U. REVIEW OF LAW & SOCIAL CHANGE  [Vol.33:375

Taking issue with the majority’s holding that a student’s banner reading
“BONG HiTS 4 JESUS” could be banned because it could reasonably be
interpreted to advocate drug use, Justice Stevens warned, “it is one thing
to restrict speech that advocates drug use. It is another thing entirely to
prohibit an obscure message with a drug theme that a third party subjec-
tively—and not very reasonably—thinks is tantamount to express advo-
cacy.”’® In general, in order to lose the protection of the First Amend-
ment, it is not enough to speak in general terms about revolution or to call
for violation of the law in indirect language —only express advocacy can be
banned. As the Brandenburg court explained, such specificity is required
in order to prevent laws from “sweep[ing] within [their] condemnation
speech which our Constitution has immunized from governmental con-
trol.”"”

Notwithstanding these concerns, however, the Eighth Circuit rejected
Hart’s claim without much discussion, finding that the context and manner
of his act and the reaction of clinic staff made it reasonable for the jury to
find his act constituted a “true threat.”’® Concerned by the outcomes in
Hart and other similar cases, some legal scholars, such as Steven Gey,
called for an expressness requirement in threats doctrine parallel to that
applied in incitement cases.”” The doctrinal discrepancy between threats
and incitement appeared to call for resolution by the Court.

In the 2003 decision Virginia v. Black, the Supreme Court effectively
resolved the discrepancy when it held that the First Amendment permitted
criminalizing the act of burning a cross with the intent to intimidate an-
other person.®® The Court’s majority recognized that the act of burning a

speaking in other settings receive. Id. at 2626 (citing Bethel School Dist. No. 403 v. Fraser,
478 U.S. 675, 682 (1986)).

16. Id. at 2646 (Stevens, J., dissenting).

17. Brandenburg, 395 U.S. at 448.

18. United States v. Hart, 212 F.3d 1067, 1072-73 (8th Cir. 2000). See also United
States v. Dinwiddie, 76 F.3d 913, 925 (8th Cir. 1996) (holding that “[a]lthough [the defen-
dant] did not specifically say to [the target], ‘I am going to injure you,” the manner in which
[she] made her statements, the context in which they were made, and [the target’s] reaction
to them all support the conclusion that the statements were threats of force” and can be
punished) (internal quotation marks omitted).

19. See Steven G. Gey, The Nuremberg Files and the First Amendment Value of
Threats, 78 TEX. L. REvV. 541, 594-96 (2000) [hereinafter Gey, Nuremberg] (advocating
adoption of Brandenburg explicitness factors with some modifications to apply to threat
speech). Gey'’s article responds to the Ninth Circuit’s decision in Planned Parenthood of
the Columbia/Willamette, Inc. v. Am. Coal. of Life Activists (Nuremberg Files), in which
the majority declined to require that a threat be explicit before it can be punished, and in-
stead interpreted the defendants’ words in context. 290 F.3d 1058, 1071, 1077-79 (9th Cir.
2001) (en banc).

20. Virginia v. Black, 538 U.S. 343, 347-48 (2003). In Black, the Supreme Court ad-
dressed two consolidated cases: in one, defendant Barry Black had led a Ku Klux Klan rally
on private property during which a cross was burned; and in the other, defendants Richard
Elliott and Jonathan O’Mara had attempted to burn a cross in the yard of Elliott’s African
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cross can convey a number of meanings, not all of which constitute a “true
threat”—it can convey a message of group solidarity among white su-
premacists, for example.”> The majority nevertheless found that it is con-
stitutional to prohibit cross burning if the requisite intent is present, stating
that “‘[t]rue threats’ encompass those statements where the speaker means
to communicate a serious expression of an intent to commit an act of
unlawful violence to a particular individual or group of individuals.”? The
Court reasoned that the act of cross burning in Black, which occurred in
the yard of an African American, was rightly punishable under the Vir-
ginia statute because burning a cross is a “particularly virulent form of in-
timidation” and has a “long and pernicious history as a signal of impending
violence.”” Justice O’Connor, writing for a plurality, added that a threat
was punishable only if the necessary “contextual” factors were present,
without addressing precisely what would constitute the “contextual” fac-
tors in other cases.” In other words, neither the majority opinion nor the
plurality opinion found that a threat must be express in order to be pun-
ished, and neither offered a clear rationale for declining to adopt such a
requirement.” _

The Court’s Black decision was much criticized, in particular for its
failure to clarify the relationship between the doctrine governing threats
and the doctrine governing incitement.*® Once again, some asserted that

American next-door neighbor. Id. at 348-50. Although the Court ruled that a State may
constitutionally punish burning of a cross with the intent to intimidate, the Court’s majority
also held that the statute at issue in Black was unconstitutional as interpreted by the Vir-
ginia Supreme Court because it made any burning of a cross prima facie evidence of intent
to intimidate a person or group of persons. Id. at 347-48. The Court thus affirmed the Su-
preme Court of Virginia’s dismissal of the conviction against Black and vacated the judg-
ment against Elliott and O’Mara. Id. at 367-68. It remanded Elliott and O’Mara’s case in
order to allow the state court to either re-interpret the evidentiary provision to avoid con-
stitutional difficulty or to decide whether the evidentiary provision was severable. Id.

21. Id. at 352-57.

22. Id. at 363.

23. Id. at 362-63.

24. Id. at 367.

25. The Court struck down a provision of the Virginia statute in question that pro-
vided that the act of burning a cross is prima facie evidence of intent to intimidate, holding
that fuller evidentiary support must be given to show that the threatening meaning is the
proper one to ascribe to this ambiguous act. Id. at 364-67.

26. See, e.g., Steven G. Gey, A Few Questions About Cross Burning, Intimidation,
and Free Speech, 80 NOTRE DAME L. REv. 1287, 1325-31 (2005) [hereinafter Gey, Cross
Burning]; Frederick Schauer, Infentions, Conventions, and the First Amendment: The Case
of Cross-Burning, 2003 Sup. CT. REV. 197, 210-16 (2003) [hereinafter Schauver, Intentions].
Not only was the fact pattern of one of the cases consolidated in Black strikingly similar to
the fact pattern of Brandenburg—both involved a Ku Klux Klan rally—but both incitement
and threats raise similar questions about the extent to which speech may be punished in
order to prevent an uncertain harm. Scholar Steven Gey, for example, argues forcefully
that “Black is another in a growing number of decisions . . . that carve out expansive doc-
trinal exceptions to the very cornerstone of the First Amendment: the nearly absolute pro-
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threats cases should be governed by an adapted version of the Branden-
burg standard, one that includes an explicitness requirement.”” Such ar-
guments have added force because of the privileged place of incitement
doctrine in First Amendment jurisprudence. It was the first branch of
modern First Amendment doctrine to develop and remains the most fully
articulated.® And the Brandenburg test is highly speech-protective—why
should this gold standard of protection be withheld from other areas of
speech?” The aim of this article is to develop an answer to this question.
It will begin with and return to the issue of what role expressness might
play in threats doctrine, but it will also undertake a broader consideration
of how expressness functions across First Amendment doctrine. It surveys
the role played—or not played —by expressness in incitement, obscenity,
commercial speech, and threats cases.

This investigation reveals that there is a built-in tension in the two-
tiered system itself. Because we assign speech to different categories,
which receive differing levels of protection, we need clear definitions of
those categories in order to give speakers adequate notice and to constrain
government discretion. At the same time, courts established these catego-
ries of speech in the first place out of the conviction that not all speech is
equally valuable under the First Amendment. The categories’ definitions

tection of political advocacy and radical dissent.” Id. at 1289. Many scholars have ex-
pressed skepticism about the Court’s efforts to distinguish the anti-cross burning statute
that it upheld in Black from the anti-hate speech statute it struck down in R.A. V. v. Ciity of
St. Paul, 505 U.S. 377 (1992), and have suggested that the two decisions may not be recon-
cilable. See Guy-Uriel E. Charles, Colored Speech: Cross Burnings, Epistemics, and the
Triumph of the Crits?, 93 GEO. L.J. 575,575-78 (2005); Gey, Cross Burning, supra, at 1295-
1310; Roger C. Hartley, Cross-Burning—Hate Speech as Free Speech: A Comment on Vir-
ginia v. Black, 54 CATH. U. L. REv. 1, 20-22 (2004); Schauer, Infentions, supra, at 207-09.

27. Professor Stephen Gey, for example, argues that in the case of generalized threats
the test for “true threats” should include an explicitness requirement that derives from
Brandenburg’s analysis. Gey cites the Supreme Court’s decision in NAACP v. Claiborne
Hardware, 458 U.S. 886 (1982) as support for this argument. Gey, Cross Burning, supra
note 26, at 1350. In Claiborne Hardware, the Court treated an NAACP activist’s speech
containing threats against anyone who violated a boycott of local stores as incitement and
applied Brandenburg, which, as Gey argues, establishes that Brandenburg is the applicable
standard in threats cases. 458 U.S. at 928-29; Gey, Cross Burning, supra, note 26, at 1350.
Gey does allow that the explicitness requirement should be refined in private threat cases,
while still arguing that in order to be a “true threat,” proof of immediacy in terms of seri-
ousness and physical/temporal proximity is required. Id. at 1351-52.

28. 1t is commonly observed that modern First Amendment jurisprudence begins dur-
ing World War 1 with Schenck v. United States, 249 U.S. 47 (1919), the first in a series of
decisions issued by the Supreme Court that addressed the constitutionality of convictions
for incitement to the violation of the law. See, eg., Geoffrey R. Stone, The Origins of the
“Bad Tendency” Test: Free Speech in Wartime, 2002 Sup. CT. REV. 411, 411-15 (2003)
[hereinafter Stone, Bad Tendency|. But see generally DAVID M. RABBAN, FREE SPEECH IN
ITs FORGOTTEN YEARS (1997) (describing lesser-known pre-World War I legal battles over
freedom of expression).

29. See, e.g., Gey, Cross Burning, supranote 26, at 1347-50.
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therefore must reflect these value judgments.® As scholars have recog-
nized, the categories’ definitions will also, in practice, reflect concerns over
the harm speech can cause and the culpability of individual speakers.’’ An
expressness requirement, meanwhile, amounts simply to a decision about
how to interpret language: some considerations, such as context and impli-
cation, will be off-limits to interpreters. While adding an expressness re-
quirement does further notice and due process values, there is no easy
generalizable connection between expressness and the other central con-
cerns that are implicated in the regulation of speech: primarily the value of
the speech, as well as the potential harm it might cause to the community
and the culpability of the speaker. It is not the case that when we focus on
the express meaning of speech we protect the most valuable speech while
punishing the most harmful utterances made by the most culpable speak-
ers. In fact, depending on the category of speech in question, an explicit-
ness requirement can have no relationship at all to value, or even a per-
Verse one.

The picture that emerges is, finally, equivocal. On the one hand, it ap-
pears that as long as First Amendment doctrine retains its two-tiered sys-
tem, it will not be possible, or at least it will not be sensible, to universally
adopt an expressness requirement in order to achieve greater doctrinal
unity across categories of speech and to further notice and due process
values. On the other hand, it appears that unless we make an expressness
standard common to all First Amendment categories, prosecutors and
courts will be tempted to assign unpopular or dangerous speech to catego-
ries with less exacting standards so that it can be punished.

As Part 1T shows, expressness works well in incitement doctrine be-
cause it functions as a rough proxy for the value of speech while entailing a
bearable and justifiable risk of harm. Part II discusses obscenity and
commercial speech, demonstrating that expressness need not and often
does not have a comparably neat fit with the value distinctions that the
categories are intended to reflect. In obscenity doctrine, an expressness

30. See T.M. Scanlon, Jr., Freedom of Expression and Categories of Expression, 40 U.
PiTT. L. REV. 519, 522-23 (1979); Schauer, Categories, supra note 6, at 293-94.

31. Melville Nimmer argues for the validity and usefulness of the practice of “defini-
tional balancing,” adopted in New York Times v. Sullivan, 376 U.S. 254 (1964), in which the
court weighs the competing values and potential harms at stake —in that case, the value of
lively public debate versus the potential harm to the reputations of public officials—and
accordingly defines the boundary between speech that retains First Amendment protection
and speech that loses it. Melville B. Nimmer, The Right to Speak from Times fo Time:
First Amendment Theory Applied to Libel and Misapplied to Privacy, 56 CAL. L. REV. 935,
949-51 (1968). Nimmer further argues that this balance of interests must be carefully con-
sidered in each area of First Amendment jurisprudence, critiquing the Supreme Court for
too literally applying its defamation rule in the area of privacy cases. Id. at 956-67. For a
critique of Nimmer’s ideas, see T. Alexander Aleinikoff, Constitutional Law in the Age of
Balancing, 96 YALE L.J. 943, 979-81 (1987).
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requirement is difficult to conceptualize as meaningfully related to the
definition of the low-value category at all. In commercial speech doctrine,
an expressness requirement would help protect speech prized under one
theory of First Amendment value—political speech—while endangering
speech esteemed under another theory of First Amendment value —speech
that provides information about economic matters to the public. Part II
shows that a uniform expressness requirement would ultimately be in ten-
sion with both the multifarious kinds of judgments we make when catego-
rizing speech and the multiple theories of value that coexist in First
Amendment doctrine.

If the nature of the two-tiered system renders expressness require-
ments desirable but ultimately not workable in all categories of speech, the
failure to adopt them across the board creates a countervailing stress. Part
III turns to the example of threats and asks whether in this case an ex-
pressness requirement would serve as well or nearly as well as it does in
incitement, which proves to be a very narrow question. While an express-
ness requirement in threats doctrine does offer a decent proxy for the
value of speech, the concurrent risk of harm is significantly greater and
more troubling from the perspective of First Amendment values than it is
in incitement cases. The harm caused is not only immediate, it also will
tend to fall disproportionately on individuals and certain groups. However
reluctant we may be to adopt an expressness requirement in threats doc-
trine, though, we must also recognize that failing to adopt one places us at
risk of diminishing First Amendment protection overall. As it stands, the
threat category provides a potential venue to prosecute speech that could
not be prosecuted under the strict standard applied to incitement. In this
sense, we find ourselves caught in a double bind.

I
EXPRESSNESS IN INCITEMENT DOCTRINE

A clarification of what an expressness or explicitness requirement is
will be helpful at the outset. Where an expressness requirement is in place,
the finder of fact will be limited to considering the facial significance of the
speaker’s words when deciding whether her speech conforms to the defini-
tion of a low-value category. If the explicit meaning of her words does not
match the definition of, for example, a threat, then her speech is not con-
sidered low-value, and it receives full First Amendment protection. The
definition of the low-value category must therefore be articulated in a way
that lends itself to such analysis: a set of elements that can be present in
the facial meaning of a statement. Although offering examples immedi-
ately begins to highlight the problems inherent in establishing and applying
such definitions, in the case of commercial speech, the elements of an ex-
pressness test might include mention of a specific brand or product and an
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offer to sell it; in the case of obscenity, the elements might include a depic-
tion or description of a specific sex act.

An expressness standard differs from a reasonable speaker or listener
standard in that rather than asking what a reasonable person would take a
statement to mean in context, the focus is on the words themselves apart
from their context. Evidence of listeners’ reactions or the context of the
utterance cannot be used to establish that the statement’s implications or
ultimate meaning were threatening. Such an approach to interpretation is
highly artificial. As experience proves to every user of language, the ex-
press meaning of any utterance is only one dimension of its significance. A
doctrine that limits courts’ interpretation to this single dimension comes at
a substantial cost—it fences off a large area of the universe of meanings in
order to further the important values of providing notice to speakers and
curbing government discretion.

On the other side, an expressness requirement has two primary advan-
tages: it provides clear notice to speakers of what speech is punishable and
constrains prosecutors’ and courts’ discretion in meting out that punish-
ment.”” Advocates of expressness emphasize these advantages while also
pointing out that, at least in incitement doctrine, expressness serves as a
reasonably good proxy for value. This Part will review these arguments
while also offering a more detailed and complex picture of the function of
expressness in incitement doctrine. It begins by revisiting the origins and
evolution of the expressness requirement in incitement cases as a way of
presenting the doctrinal and theoretical issues that this article addresses
overall. Next, this Part surveys the current status of expressness in incite-
ment doctrine. Despite the fact that many understand explicit advocacy of
unlawful conduct to be required in incitement cases and argue for the ad-
vantages of such a rule overall, courts’ explanations and applications of an
expressness requirement are not uniform. Moreover, despite some strenu-
ous calls for the wider adoption of expressness requirements, not all com-
mentators agree that under the current state of the law, incitement must in
fact be express before it can be punished. Finally, this Part reconsiders the
function of expressness in incitement doctrine. It reevaluates the correla-
tion between expressness and value and argues that to adopt an express-
ness requirement is to accept a specific way of balancing administrative
clarity and First Amendment value against the need to prevent harm and
punish the culpable.

32. These advantages are those conventionally associated with rules as opposed to
standards. See, e.g., Cass R. Sunstein, Problems with Rules, 83 CAL. L. REv. 953, 961, 965
(1995) (“The key characteristic of rules is that they specify outcomes before particular cases
arise,” while “[wlith a standard, it is not possible to know what we have in advance . . . . The
meaning of a standard depends on what happens with its applications.”).
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A. Judge Learned Hand and the Masses Test

Judge Learned Hand was the first to propose an expressness require-
ment. He did so in the 1917 case Masses Publishing Co. v. Patten, in which
the publishers of the radical Masses magazine sought a preliminary injunc-
tion to prevent the Post Office from barring issues of their publication
from the mail.*® The magazine issues in question contained cartoons and
text that criticized America’s participation in World War I, criticized the
draft, and characterized the war effort as protecting the interests of the
rich while sacrificing the lives of the poor.*® Hand granted the injunction,
distinguishing in his opinion between “agitation, legitimate as such” and
“direct incitement to violent resistance” and holding that only the latter
may be punished.”

Hand stressed that the actual words spoken must be the focus of the
court’s inquiry, not their possible effects.’*® He wrote, “If one stops short of
urging upon others that it is their duty or their interest to resist the law, it
seems to me one should not be held to have attempted to cause its viola-
tion.”” Applying this standard, he could not find reason to uphold the
Post Office’s ban on the cartoons and text as violations of the 1917 Espio-
nage Act; they merely expressed chagrin about America’s involvement in
World War I and admiration for draft resisters and other agitators.™
While Hand’s Masses decision was overruled by the Second Circuit, in the
long run, its influence not only lingered but strengthened.”

33. Masses Publ’g Co. v. Patten, 244 F. 535 (S.D.N.Y. 1917).

34. Id. at 536-37, 543-45.

35. Id. at 540. .

36. In analyzing those passages of the magazine that expressed admiration for those
who resisted the draft, Hand wrote, “That such comments have a tendency to arouse emu-
lation in others is clear enough, but that they counsel others to follow these examples is not
so plain. Literally at least they do not, and while, as I have said, their words are to be
taken, not literally, but according to their full import, the literal meaning is the starting
point for interpretation.” Id. at 541-42. For a fuller discussion of how literal Hand actually
meant a court’s interpretive method to be, see infra notes 56-68 and accompanying text.

37. Masses, 244 F. at 540.

38. Id. at 541. The Espionage Act, as quoted in the opinion, prohibited “willfully
caus[ing] or attempt[ing] to cause insubordination, disloyalty, mutiny, or refusal of duty, in
the military or naval forces of the United States” and “willfully obstruct[ing] the recruiting
or enlistment service of the United States.” Jd. at 536.

39. The Second Circuit held that speech could be prohibited if it has a tendency to
cause unlawful conduct and is uttered with the intent to do so. Masses Publ’g Co. v. Patten,
246 F. 24, 38 (2d Cir. 1917) (“If the natural and reasonable effect of what is said is to en-
courage resistance to a law, and the words are used in an endeavor to persuade to resis-
tance, it is immaterial that the duty to resist is not mentioned, or the interest of the persons
addressed in resistance is not suggested. That one may willfully obstruct the enlistment
service, without advising in direct language against enlistments, and without stating that to
refrain from enlistment is a duty or in one’s interest, seems to us too plain for contro-
versy.”). Though Hand would continue to promote his expressness test through his corre-
spondence with Supreme Court Justice Oliver Wendell Holmes and Harvard Law Professor
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In urging courts to focus on a strict construction of the import of
the speaker’s actual words, Hand went against the prevailing approach
to subversive advocacy cases at the time.” When evaluating a regula-
tion or punishment of speech, federal judges assessed the speech’s
probable consequences. If the speech seemed likely to cause harm, it
could be banned.” Hand directly challenged this method of analysis.
He conceded that the speech at issue in Masses might very well tend to
cause resistance to or obstruction of the draft. “[M]en who become sat-
isfied that they are engaged in an enterprise dictated by the uncon-
scionable selfishness of the rich, and effectuated by a tyrannous disre-
gard for the will of those who must suffer and die, will be more prone to
insubordination than those who have faith in the cause and acquiesce in
the means,” he wrote.” But he protested that the court’s inquiry must
not encompass all possible or even probable effects of speech: “[T]o
interpret the word ‘cause’ so broadly would . . . involve necessarily as a
consequence the suppression of all hostile criticism.”? Hand believed
that, if the government was to be checked from simply suppressing dis-
sent, some “qualitative formula, hard, conventional, difficult to evade”
was necessary.*

Zechariah Chafee, he ultimately gave up hope of seeing it adopted. See Gerald Gunther,
Learned Hand and the Origins of Modern First Amendment Doctrine: Some Fragments of
History, 27 STAN. L. REV. 719, 739 (1975) [hereinafter Gunther, Learned Hand| (recounting
that Hand wrote to Holmes, “I bid a long farewell to my little toy ship which set out quite
bravely on the shortest voyage ever made.”). His most direct contribution to the Supreme
Court’s incitement doctrine, in fact, would be his reformulation in United States v. Dennis
of Holmes’s “clear and present danger” standard as a balancing test, 183 F.2d 201, 212 (2d
Cir. 1950), which was adopted by the Court in Dennis v. United States. See Dennis v.
United States, 341 U.S. 494, 508-10 (1951). Over time, however, the influence of Hand’s
Masses opinion on First Amendment jurisprudence and theory has been much stronger
than this apparent doctrinal silence would suggest. See Vincent Blasi, Learned Hand and
the Self-Government Theory of the First Amendment: Masses Publishing Co. v. Patten, 61
U. Coro. L. REv. 1, 5 (1990) (noting that Hand was the first judge to interpret the First
Amendment in light of democratic theory and to propose that “speech integral to the de-
mocratic process must be protected even when it may cause substantial harm”); Gunther,
Learned Hand, supra, at 719-22 (identifying Hand’s early incitement analysis in Masses as a
central theme in the standard adopted in Brandenburg); Geoffrey Stone, Judge Learned
Hand and the Espionage Act of 1917: A Mystery Unravelled, 70 U. CHI. L. REv. 335, 335
(2003) [hereinafter Stone, Judge Learned Hand) (observing that Hand’s Masses opinion has
had an “enormous impact on our understanding of the First Amendment”).

40. See Gunther, Learned Hand, supra note 39, at 722-29; Stone, Bad Tendency, supra
note 28, at 422-28.

41. Gunther, Learned Hand, supra note 39, at 724. See also Stone, Bad Tendency,
supra note 28, at 425 (“What the federal courts did during World War I was to allow juries
to infer specific intent from the bare possibility that the speaker might have had such an
intent.”).

42. Masses, 244 F. at 539.

43. Id.

44. Letter from Learned Hand to Zechariah Chafee, Jr. (Jan. 2, 1921) [Learned
Hand’s draft], reprinted in Gunther, Learned Hand, supra note 39, at 770.



386 N.Y.U REVIEW OF LAW & SOCIAL CHANGE  [Vol.33:375

The clear advantage of Hand’s expressness test was that its objectivity
served as a safeguard against administrative excesses.* Accordingly, he
preferred it to the now-famous “clear and present danger” standard that
Oliver Wendell Holmes articulated in 1919 in Schenck v. United States,
and that, thereafter, Holmes began to press as a more speech-protective
alternative to the “bad tendency test” that was then dominant.® As
Holmes formulated his “clear and present danger” test, “[i]t is only the
present danger of immediate evil or the intent to bring it about that war-
rants Congress in setting limit to the expression of opinion where private
rights are not concerned.” Hand worried, though, that the strength of
jury members’ feelings at times of extreme national anxiety would prompt
them to see danger in speech that merely expresses dissent or political agi-
tation.® Neither did Hand trust “Tomdickandharry, D.J.” to remain im-
partial at such moments.” If the inquiry of judges and jurors were limited

45. “There could be no objection to the rule of the Supreme Court, tendency plus a
purpose to produce the evil, even though the words did not come to the objective standard,
if one were sure of the result in practical administration,” he explained to Professor Chafee,
but “it is precisely at those times when alone the freedom of speech becomes important as
an institution, that the protection of a jury on such an issue is illusory.” Letter from
Learned Hand to Zechariah Chafee, Jr. (Jan. 8, 1920), reprinted in Gunther, Learned
Hand, supra note 39, at 766.

46. The “bad tendency test” became a shorthand name for an analysis that simply
asked whether speech was likely to cause harm. See Stone, Bad Tendency, supra note 28,
at 419-22. In his majority opinion in Schenck v. United States, Holmes stated that “[t]he
question in every case is whether the words used are used in such circumstances and are of
such a nature as to create a clear and present danger that they will bring about the substan-
tive evils that Congress has a right to prevent.” 249 U.S. 47, 52 (1919). In that case, how-
ever, he affirmed the conviction of the defendant for distributing pamphlets criticizing the
draft. Id at 48-51, 53. In Abrams v. United States, Holmes changed tack and dissented
from the majority’s affirmation of the defendants’ convictions. 250 U.S. 616, 624 (1919).
He cited Schenck’s “clear and present danger” language as the appropriate standard and
maintained that as defendants’ anti-war pamphlets were unlikely to cause a violation of the
law, they should not be punishable speech. 7d. at 627-29 (Holmes, J., dissenting). From
that point forward, Holmes and Brandeis adhered to the “clear and present danger” test as
the speech-protective imperative of the First Amendment, and they repeatedly wrote sepa-
rately to express their view in cases reviewing convictions for unlawful advocacy of law
violation. See, e.g., Whitney v. California, 274 U.S. 357 (1927) (Brandeis, J., concurring);
Gitlow v. New York, 268 U.S. 652, 672-73 (1925) (Holmes, J., dissenting).

Still, Hand wrote to Chafee after the Abrams decision, “I do not altogether like the
way Justice Holmes put the limitation. [ myself think it is a little more manageable and
quite adequate a distinction to say that there is an absolute and objective test to language. I
daresay that it is obstinacy, but I still prefer that which I attempted to state in my first
‘Masses’ opinion, rather than to say that the connection between the words used and the
evil aimed at should be ‘immediate and direct.”” Letter from Learned Hand to Zechariah
Chafee, Jr. (Dec. 3, 1919), reprinted in Gunther, Learned Hand, supra note 39, at 763.

47. Abrams v. United States, 250 U.S. 616, 628 (1919).

48. Letter from Learned Hand to Zechariah Chafee, Jr. (Jan. 8, 1920), reprinted in
Gunther, Learned Hand, supra note 39, at 766.

49. Letter from Learned Hand to Zechariah Chafee, Jr. (Jan. 2, 1921), reprinted in
Gunther, Learned Hand, supra note 39, at 770.
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to the objectively verifiable meaning of the words, they would have less
scope to suppress mere dissent. By the same token, speakers would know
when they risked punishment—so long as their agitation stopped short of
express advocacy of a violation of the law, they were free to articulate their
ideas.”

In exchange for these gains in administrative clarity and notice, how-
ever, Hand’s test sacrificed the ability of courts both to punish some admit-
tedly harmful speech and to assess the culpability of speakers. The clever
inciter can use indirection to provoke his listeners to unlawful action just
as effectively as one who makes a direct call. How, Hand was asked, do we
deal with speakers like Shakespeare’s Mark Antony, who roused the ple-
beians of Rome to revolt against Brutus while pretending to praise him?’'
The inverse problem also presents itself: the weak inciter may call ex-
pressly for unlawful action, but no one will heed her call.”*> Should such a
person nevertheless be subject to liability for her words?>® Expressness, in
sum, is an imperfect proxy for culpability. Language does not act upon the
world only when express, nor does it always act upon the world when it 7s
express. The circle of what we recognize to be moral responsibility will not
coincide perfectly with the circle of legal responsibility drawn by an ex-
pressness standard.

Two responses to this problem can be traced in Hand’s opinions, both
of which are instructive. First, Hand vacillated somewhat on the question
of just how literal a court should be in interpreting a speaker’s words.” He
stressed explicit meaning without limiting himself to it. “[W]hile ... the
words are to be taken, not literally, but according to their full import,” he
writes in Masses, “the literal meaning is the starting point for interpreta-
tion.”® At some points in his Masses opinion and after, Hand suggests
that the key to interpretation may be not the facial meaning of words but
“the meaning that they impart” to a listener —in other words, that his test
is not expressness but rather an objective, listener-based inquiry.”*® In his

50. See Gunther, Learned Hand, supra note 39, at 724-29.

51. Antony protests, “Good friends, sweet friends, let me not stir you up / To such a
sudden flood of mutiny. / They that have done this deed are honourable.” The plebeians
then revolt. WILLIAM SHAKESPEARE, JULIUS CAESAR act 3, sc. 2, 1. 212, at 86 (Harper &
Row ed. 1977). See Gunther, Learned Hand, supranote 39, at 729.

52. Gunther, Learned Hand, supranote 39, at 729.

53. Holmes’s “clear and present danger” test avoids this problem by allowing the court
to consider the likelihood of the speaker’s words having any effect.

54. See Gunther, Learned Hand, supranote 39, at 729.

55. Masses Publ’g Co. v. Patten, 244 F. 535, 542 (S.D.N.Y. 1917).

56. Hand pondered the question of what type of speech could be construed as a direct
incitement to unlawful resistance: “To counsel or advise a man to act is to urge upon him
either that it is his interest or his duty to do it. While, of course, this may be accomplished
as well by indirection as expressly, since words carry the meaning that they impart, the
definition is exhaustive, I think, and I shall use it.” /Id. at 540.
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opinion in another Espionage Act case written soon after his Masses deci-
sion had been overruled by the Second Circuit, Hand states that this is in-
deed what he meant. In Umnited States v. Nearing, he explains that under
his standard, to be guilty of incitement one’s words “must amount to coun-
sel or advice or command to commit the forbidden acts.” “Of course,” he
continues,

the counsel or advice need not be explicit, since the meaning of
words comprises what their hearers understand them to convey.
Yet the terms, “counsel” or “advice” have a content which can be
determined objectively, and do not depend on the subjective in-
tent of their author. I tried unsuccessfully in Masses Pub. Co. v.
Patten . . . to suggest an analysis of what is included in those terms,
and shall not attempt it again. It is enough here merely to suggest
that they must have limits determined by the character of the
words themselves. That there may be language, as, for instance,
Mark Antony’s funeral oration, which can in fact counsel violence
while it even expressly discountenances it, is true enough; but that
raises only the situation, familiar enough everywhere in the law,
and already mentioned, of the actual meaning of words to their
hearers.®

Under this version of Hand’s test, then, the court looks not only at what
the speaker actually said but at the implications of her speech to her listen-
ers.”

While such a test is objective in that it eschews any inquiry into subjec-
tive intent, in practice it invites the finder of fact to consider testimony
about listeners’ reactions—which may be affected by their own anxiety and
prejudices—and to draw inferences about the implications of words in
their context. The test is thus likely to conduce to heightened emotions in
the courtroom in a sensitive case and to increase the judge’s or jury’s dis-
cretion in precisely the way Hand was reluctant to do.** The point here is

57. United States v. Nearing, 252 F. 223, 227 (S.D.N.Y. 1918).

58. Id. at 227.

59. Such an objective, listener-based test is currently used by a number of circuits as
the test for a “true threat.” See Jennifer Rothman, Freedom of Speech and True Threats,
25 HARV.]J. L. & Pus. PoL’Y 283, 302-14 (2001) (surveying and analyzing the circuits’ dif-
ferent tests for threats and observing that “[t]he majority of circuits have developed a ver-
sion of a reasonable person test, but are split over whether the test should be from the per-
spective of the speaker or the listener”).

60. See Letter from Learned Hand to Zechariah Chafee, Jr. (Jan. 8, 1920), re-
printed in Gunther, Learned Hand, supra note 39, at 766 (“[I]f their general attitude is
singular and intransigeant {sic], my own belief is that a jury is an insufficient protec-
tion. I think it is precisely at those times when alone the freedom of speech becomes
important as an institution, that the protection of a jury on such an issue is illusory.”).
Compare Gey, Cross Burning, supra note 26, at 1334-35 (“[The] explicitness require-
ment functions as a mechanism with which appellate courts can check over-reaching
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not to undermine the authority of an expressness standard by arguing that
Hand did not intend to propose it. Rather, I mean to suggest that his am-
bivalence highlights the difficulty of reconciling in one test the need for
administrative clarity with the recognition of the multifarious ways speak-
ers can incur moral responsibility through their use of language. The at-
tempt to draw a line that more closely approximates the boundary of re-
sponsibility at the same time introduces the uncertainty of application that
Hand hoped to avoid. This tension will recur whenever an expressness test
is proposed for speech that is perceived to cause significant harm.

The other aspect of Hand’s response to the imperfect alignment of ex-
pressness with culpability presents fewer difficulties; in fact, it may indeed
offer a solution, or at least consolation. His emphasis on the literal mean-
ing of words goes together with a theory of value. For Hand, the First
Amendment stands as a strong guarantee of the freedom of speech, but
not of a/l speech. Words “which have no purport but to counsel the viola-
tion of law cannot by any latitude of interpretation be a part of that public
opinion which is the final source of government in a democratic state,” he
wrote in Masses.®! His distinction prefigures the famous dictum in Chap-
linsky v. New Hampshire that is often cited as the basis for the Supreme
Court’s two-tiered theory of speech: “There are certain well-defined and
narrowly limited classes of speech, the prevention and punishment of
which has never been thought to raise any Constitutional problem.”®
Speech within these categories—the Court cites “the lewd and obscene,
the profane, the libelous, and the insulting or ‘fighting’ words’”—is “no
essential part of any exposition of ideas, and are of such slight social value
as a step to truth that any benefit that may be derived from them is clearly
outweighed by the social interest in order and morality.”®

Hand’s theory of value accords preeminence to the role free speech
plays in facilitating the process of reasoned democratic debate and, there-
fore, in providing the necessary legitimacy for government’s regulatory
authority.* Speech that not only does not further rational debate but
threatens that very process by advocating violence does not merit protec-
tion. On the other hand, speech that contributes to that debate, however

juries and limit the scope of ‘true threat’ prosecutions to a fairly narrow range of pre-
cise expressive acts.”).

61. Masses, 244 F. at 540.

62. Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942).

63. Id.

64. See Blasi, supra note 39, at 12. Hand’s theory pre-dated, yet closely accords with,
Alexander Meiklejohn’s influential theory of the First Amendment guarantee as funda-
mental to truly achieving self-government. ALEXANDER MEIKLEJOHN, FREE SPEECH AND
ITS RELATION TO SELF-GOVERNMENT 25-27, 35-37 (1948).

65. As Chafee summarizes this criticism to Hand’s proposed Masses standard: “If the
policy behind the First Amendment is the attainment of truth through discussion, can [in-
citement to violation of the law] be excluded from its scope since the inciter wants a smash
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unpopular the opinion expressed, deserves the highest degree of protec-
tion. Hence the firm distinction Hand makes in Masses between agitation
and direct incitement: “[T]o assimilate agitation, legitimate as such, with
direct incitement to violent resistance, is to disregard the tolerance of all
methods of political agitation which in normal times is a safeguard of free
government.”%

Hand prioritizes value over harm to justify his expressness test. Any-
one who directly and expressly advocates a violation of the law forfeits
protection by betraying the principles the First Amendment serves; how-
ever, anyone whose speech is, on its surface, a contribution to political de-
bate cannot be punished. A Mark Antony-like speaker may mean to incite
a violent revolt, but if we set aside his (unknowable) intentions, his speech
makes a valuable contribution to a public conversation about the signifi-
cance of Caesar’s death and Brutus’s part in it.” Of course, this consola-
tion is easier to accept if Antony fails to incite violence; our desire to pun-
ish the morally culpable individual attains urgency as he succeeds in
causing harm. Yet if we take seriously our commitment to protecting
valuable speech, we must subordinate this desire to that commitment. In
other words, we must simply live with the knowledge that indirect incite-
ment will be allowed, and so a certain amount of harm will go unprevented
and certain culpable speakers will go unpunished.® Conversely, Hand’s
test would still punish the weak inciter. We might feel that such a person,
without any chance of success in bringing about revolution, does not merit
punishment, but for choosing to speak on the wrong side of Hand’s value
standard she may nevertheless go to jail.* Such is the balance struck when
expressness is the interpretive tactic adopted.

and not a discussion?” Letter from Zechariah Chafee to Learned Hand (Jan. 6, 1920), re-
printed in Gunther, Learned Hand, supra note 39, at 764.

66. Masses, 244 F. at 540.

67. See SHAKESPEARE, supra note 51, at act 3, sc. 2.

68. See Blasi, supra note 39, at 13 (stating that under Hand’s theory, “the political
function of free speech informs the definition of harm, and may preclude defining harm
simply in terms of what causes other individuals some measure of pain or unhappiness, ei-
ther directly or by frustrating social projects that contribute to their well-being”). Cf
Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973) (explaining the overbreadth doctrine and
observing that “it has been the judgment of this Court that the possible harm to society in
permitting some unprotected speech to go unpunished is outweighed by the possibility that
protected speech of others may be muted and perceived grievances left to fester because of
the possible inhibitory effects of overly broad statutes”).

69. Some scholars have criticized Hand’s test for being insufficiently protective on this
point. See Bernard Schwartz, Holmes versus Hand: Clear and Present Danger or Advo-
cacy of Unlawful Action?, 1994 Sup. CT. REV. 209, 224-27 (1994). Hand did observe to
Chafee that on the facts at issue in Abrams, where Holmes dissented on the ground that the
defendant’s pamphlets were unlikely to have any effect, he might have agreed with the ma-
jority. Letter from Learned Hand to Zehariah Chafee, Jr. (Dec. 3, 1919), reprinted in Gun-
ther, Learned Hand, supra note 39, at 763.
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B. Brandenburg’s Development and Legacy

The Supreme Court’s 1969 decision Brandenburg v. Ohiois often read
as adopting an expressness requirement and, by implication, Hand’s justifi-
cations for it.” There is some disagreement, however, about exactly what
Brandenburg says, and subsequent cases do not unambiguously adhere to
an expressness rule. Before asking whether the expressness requirement,
as adopted in Brandenburg, should be extended to other areas of First
Amendment doctrine, it is important to establish a doctrinal baseline.

The per curiam Brandenburg opinion distinguishes between “mere
advocacy” and “incitement to imminent lawless action” and states that the
First Amendment “do[es] not permit a State to forbid or proscribe advo-
cacy of the use of force or of law violation except where such advocacy is
directed to inciting or producing imminent lawless action and is likely to
incite or produce such action.”” Gerald Gunther influentially interpreted
this test as combining a restated version of Holmes’s “clear and present
danger” test with Hand’s expressness standard and claimed Brandenburg
as a triumph for Hand’s vision.”” Other scholars are unconvinced either
that Brandenburg does adopt a version of Hand’s expressness test or that
such a test in fact contributes significantly to the protection of speech.”

Brandenburg’s emphasis on the difference between advocacy and in-
citement does cap a series of opinions in which Justice Harlan moved the
Cold War Supreme Court’s incitement doctrine in a more speech-
protective direction by relying on precisely this distinction. As early as
Whitney v. California in 1927, Justice Brandeis had suggested the impor-
tance of “the wide difference between advocacy and incitement.””* The
Court showed, however, in its ill-famed 1951 decision applying the Smith
Act of 1940, Dennis v. United States, that the advocacy/incitement distinc-
tion need not be understood as a speech-protective expressness require-

70. Brandenburg v. Ohio, 395 U.S. 444 (1969).

71. Id. at 447-49.

72. Gunther, Learned Hand, supra note 39, at 754-55. See also H. KALVEN, A
WORTHY TRADITION: FREEDOM OF SPEECH IN AMERICA 134-35 (1988).

73. Vincent Blasi reads Brandenburg as simply adding an intent requirement to the
traditional clear and present danger test and asserts that despite scholarly interest in Hand’s
formula, “courts have shown no inclination to accept Judge Hand’s view that political ad-
vocacy can be regulated only on the basis of the meaning conveyed by the speaker’s
words.” Blasi, supra note 39, at 4. Bernard Schwartz sees Brandenburg’s stress on incite-
ment as implying immediacy rather than requiring the examination of objective words.
Schwartz, supra note 69, at 238-39. He further believes that Hand’s expressness test would
in fact protect less speech than Holmes’s “clear and present danger” test. /d. at 225-27.
Schwartz does, however, read Brandenburg as requiring three elements: “(1) express advo-
cacy of law violation; (2) the advocacy must call for immediate law violation; and (3) the
immediate law violation must be /ikely to occur.” Id. at 240.

74. 274 U .S. 357, 376 (1927) (Brandeis, J., concurring).
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ment.” The Smith Act made it a crime to “teach the duty, necessity, desir-
ability, or propriety of overthrowing [the government] by force or vio-
lence.”” In Dennis, the court approved a jury instruction that distin-
guished between “abstract doctrine” and “the teaching and advocacy of
action,” but it did not stress the explicit meaning of words.” Rather, guilt
could be established by intent to instigate action and “language reasonably
and ordinarily calculated to incite persons to such action.”” The defen-
dants’ convictions were upheld.

The Dennis court’s distinction between advocacy and incitement,
however, created an opportunity for enhancing the protection of speech.
In 1957, in Yates v. United States” and, four years later, in Scales v.
United States®® Justice Harlan seized upon the language in Dennis and
interpreted it to require a heightened degree of clarity in the speaker’s call
for action.®? Harlan found the trial court’s instruction inadequate because
the line it drew between stating the “desirability” and “propriety” of forci-
bly overthrowing the government and “urging” the “necessity” or “duty”
of doing so was not sufficiently clear.** Here, Harlan echoes Hand in seek-
ing to define the point at which the speaker goes beyond admiration for
another’s act and actually urges or incites similar action.®

In Scales v. United States, reviewing another contested conviction un-
der the Smith Act, Harlan illustrated precisely what kind of speech might
count as advocacy of violent action. The Scales opinion stops short of

75. 341 U.S. 494 (1951).

76. Smith Act of 1940, ch. 439, § 2, 54 Stat. 670, 671 (1940) (codified as amended at 18
U.S.C. § 2385 (2000)).

77. 341 U.S. at 511-12, 515.

78. Id. at 511-12. Notoriously, the Dennis court did not require that the advocacy
present a clear and present danger, in the sense of immediate danger. Applying the balanc-
ing test Hand developed in his Second Circuit opinion in the case, it asked “whether the
gravity of the ‘evil,” discounted by its improbability, justifies such invasion of free speech as
is necessary to avoid the danger.” Id. at 510 (citing Dennis v. United States, 183 F.2d 201,
212 (2d Cir. 1950)). Given the immense gravity of the evil that would be the overthrow of
the United States government by Communists, the Court found probability and immediacy
not to be relevant factors, and it thus upheld the defendants’ convictions.

79. 354 U.S. 298 (1957).

80. 367 U.S. 203 (1961).

81. “The essential distinction is that those to whom the advocacy is addressed must be
urged to do something, now or in the future, rather than merely to believe in something,”
Harlan wrote. Yates, 354 U.S. at 324-25. See also Scales, 367 U.S. at 232-35, 251. On
Hand’s influence on Harlan, see Gunther, Learned Hand, supra note 39, at 753-55.

82. Yates, 354 U.S. at 324-25.

83. Harlan’s formulation may go even further than Hand’s. Compare Masses Publ’g
Co. v. Patten, 244 F. 535, 540 (2d Cir. 1919) (“If one stops short of urging upon others that
it is their duty or their interest to resist the law, it seems to me one should not be held to
have attempted to cause its violation.”) with Yates, 354 U.S. at 324-25 (“The essential dis-
tinction is that those to whom the advocacy is addressed must be urged to do something,
now or in the future, rather than merely to believe in something.”).
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clearly instituting an expressness requirement. Harlan stated, for example,
that to qualify as “advocacy of action” the speaker must use “terms rea-
sonably calculated to ‘incite’ to such action” leaving open the possibility of
an objective, speaker-based test similar to the listener-based test Hand
contemplated in Nearing® But it did much to establish a clear line be-
tween advocacy of beliefs and advocacy of acts. Harlan understood Yates
as having established that merely teaching Marxism-Leninism and assert-
ing the inevitability of revolution could not be punished under the First
Amendment.®* His review of the Yates and Scales records focused on spe-
cific accounts of tactical planning and instructions about how to commit
violent acts.*® Since Dennis had done away with any imminence require-
ment, however, Harlan did find sufficient evidence of incitement to spe-
cific unlawful acts to sustain the defendants’ convictions.*’

Brandenburg can be read as instituting an expressness requirement by
taking up this language, as developed by Harlan.® Courts have relied on
its holding when maintaining that speakers cannot be punished for advo-
cating an idea or otherwise indirectly causing unlawful conduct.** And the
Supreme Court has not, since 1969, upheld the conviction of a defendant
whose speech only indirectly called for violence or crime.”® At the same
time, however, neither Brandenburg nor any subsequent Supreme Court
decision elaborates on the distinction between incitement and advocacy in
a manner that states unequivocally that expressness is required or clarifies
what express incitement would look like. Justice Stevens’s recent dissent-

84. Scales, 367 U.S. at 230.

85. Id. at 232-34.

86. See id. at 233 (characterizing evidence in the Yatesrecord as involving the defen-
dants’ teaching of “techniques” to achieve their ends). Harlan also focuses on specific ac-
counts of tactical planning and instructions about how to commit violent acts in Scales. The
testimony contains descriptions of the Communists’ specific strategy for overthrow when
the time became propitious, including stirring African Americans to revolt and compensat-
ing for the probable lack of ground troop support from the Soviet Union. /d. at 244-47. In
one passage, a witness recalls being taught jujitsu and “how to kill a person with a pencil,” a
skill that, the witness was advised, the students “might be able to use . . . on a picket line.”
Id. at 250-51. Note, however, that the Court did not apply any imminence requirement in
Scales,; and much of the cited evidence used in the convictions, while discussing specific
tactics for violent overthrow, is vague enough about when the planned action might take
place to verge on the hypothetical.

87. Id. at 251.

88. See supra notes 70~73 and accompanying text. Brandenburg also reinstated the
imminence requirement that had been excluded in Dennis, Yates, and Scales, thereby sig-
nificantly enhancing protection for subversive political speech. Brandenburg v. Ohio, 395
U.S. 444, 44748 (1969).

89. E.g., Ashcroft v. Free Speech Coalition, 535 U.S. 234, 253-54 (2002); Communist
Party of Indiana v. Whitcomb, 414 U.S. 441, 450 (1974); McCoy v. Stewart, 282 F.3d 626,
631 (9th Cir. 2002); Herceg v. Hustler Magazine, 814 F.2d 1017, 1022-23 (5th Cir. 1987);
Olivia N. v. National Broadcasting Co., Inc., 126 Cal. App. 3d 488, 494-95 (Cal. 1981).

90. E.g., Hess v. Indiana, 414 U.S. 105, 108-09 (1973).
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ing opinion in Morse v. Frederick comes closest, with its insistence that the
majority is wrong to find Frederick’s speech punishable simply because
one possible interpretation of his words is that they indirectly advocate
drug use” —but of course, he failed to carry a majority.”

What would a speaker need to say explicitly in order to satisfy an ex-
press incitement test? In order to rise to the level of “incitement,” as op-
posed to “mere advocacy,” speech might: call for specific action; urge lis-
teners to commence the called-for action in the near future rather than at
some distant time;* and/or call for the action with some degree of rhetori-
cal fervor and persuasiveness. The last of these possible characteristics of
“incitement” is a matter of tone and is not capable of translation into an
expressness requirement.”* But the first two could readily be incorporated
into an expressness test so that incitement would be defined as speech that
on its face (1) addresses a listener or listeners and (2) commands or ex-
horts that listener or those listeners to commit a specific, criminal act (3) in
the immediate future.

Courts have generally not allowed speech to be punished as incitement
when it fails to meet the first two elements of the proposed expressness
test: addressing a listener and commanding or exhorting that she commit a
specific act.” Courts do not, however, usually articulate this rule in the

91. See Morse v. Frederick, 127 S. Ct. 2618, 2643-51 (2007) (Stevens, J., dissenting).
“Even if advocacy could somehow be wedged into Frederick’s obtuse reference to mari-
juana, that advocacy was at best subtle and ambiguous,” wrote Stevens. Id. at 2649. Ste-
vens cites Hand’s Masses opinion in asserting that only speech that is tantamount to express
advocacy should be punished. Id. at 2646.

92. This failure does not indicate that expressness is nof required in incitement cases,
however, given the majority’s emphasis on the limited nature of students’ First Amendment
rights at school. See supra note 15.

93. See Schwartz, supra note 69, at 238-39 (arguing that Hand’s test, which focuses on
“whether the words used ‘counsel or advise others to violate the law,”” is distinguishable
from an incitement requirement, “which implies immediacy”).

94. See infra note 119 and accompanying text (discussing this problem in the context
of obscenity).

95. See, eg., Herceg v. Hustler Magazine, 814 F.2d 1017, 1022-23 (5th Cir. 1987)
(holding that a magazine article that describes autoerotic asphyxiation in detail cannot be
classed as incitement); Olivia N. v. Nat’l Broad. Co., Inc., 126 Cal. App. 3d 488, 496 (1981)
(holding that the First Amendment protects defendants from liability after teenagers at-
tacked a young girl in imitation of a television show and distinguishing the case from a pre-
vious case involving a radio broadcaster held liable for having “actively and repeatedly en-
couraged listeners to speed to announced locations”). Cf United States v. Fleschner, 98
F.3d 155, 158-59 (4th Cir. 1996) (upholding defendants’ convictions for conspiracy to com-
mit tax fraud against First Amendment defense because the defendants did not simply gen-
erally advocate nonpayment of income tax, but rather “held meetings and collected money
from attendees whom they instructed and advised to claim unlawful exemptions and not to
file income tax returns or pay tax on wages in violation of the United States Tax Code™);
United States v. Kelley, 769 F.2d 215, 217 (4th Cir. 1985) (upholding defendant’s conviction
for aiding and abetting tax fraud against a First Amendment challenge because his speech
“was no theoretical discussion of non-compliance with laws; action was urged; the advice
was heeded, and false forms were filed”).
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form of a test concerning the objective or facial meaning of the words ut-
tered. Therefore, to the extent that explicitness is required, the rule re-
mains implied. As for a requirement that the speaker call for a criminal
act in the immediate future, courts do tend to stress Brandenburg’s immi-
nence requirement when affording protection to speech which says vio-
lence will be necessary “someday”™ or simply illustrates, without recom-
mending or otherwise directly causing, criminal action.”” It is important to
note, however, that a temporal imminence requirement is analytically dis-
tinct from a requirement that the speaker expressly call for imminent law
violation. A temporal imminence requirement demands that the speaker
attempt to rouse an immediate response and/or that it be probable that the
unlawful act that the speaker wishes to incite be committed soon. It may
be analyzed by evaluating the overall situation in which the speaker ut-
tered her allegedly inciting words. A requirement that the speaker ex-
pressly call for imminent law violation demands that the speaker say that
the listeners should commit the act soon.”® It must be analyzed by evaluat-
ing the allegedly inciting words themselves. Courts applying Branden-
burg’s imminence requirement generally do not discuss this distinction.”
To the extent that courts generally require that punishable speech
must be addressed to a listener or listeners, moreover, they do not always
require that the inciter address the listener face-to-face, know the identity
of the listener, or have a time and place in mind for the crime. In Rice v.
Paladin Enterprises, for example, the family of a victim killed by a man
who read and carried out the advice contained in a hit man “how to” guide
brought a wrongful death action against the publisher.'” The guide was
written in the second person and gave detailed instructions about how
“you” could carry out an assassination, but it was addressed to a general

96. See, e.g., Hess v. Indiana, 414 U.S. 105, 108 (1973) (citing Brandenburg and hold-
ing that defendant’s speech, “We’ll take the fucking streets later,” cannot be classed as in-
citement in part because “at worst, it amounted to nothing more than advocacy of illegal
action at some indefinite future time”).

97. See, e.g., Ashcroft v. Free Speech Coalition, 535 U.S. 234, 253-54 (2002) (rejecting
Government argument that virtual child pornography made without using real children
“whets the appetites of pedophiles” because the Government shows “no more than a re-
mote connection between speech which might encourage thoughts or impulses and any
resulting child abuse”); Herceg, 814 F.2d at 1022-23 (finding that level of detail provided in
describing autoerotic asphyxiation “is not enough to permit breach of the first amendment”
because “to understand what the term means is to know roughly how to accomplish it”).

98. While Hand did not call for a temporal imminence requirement, adding such a
requirement would protect significantly more speech.

99. See, e.g., Hess, 414 U.S. at 109 (“[S]ince there was no evidence, or rational infer-
ence from the import of the language, that his words were intended to produce, and likely
to produce, imminent disorder, those words could not be punished by the State on the
ground that they had a tendency to lead to violence.”) (citation and quotation marks omit-
ted).

100. Rice v. Paladin Enterprises, Inc., 128 F.3d 233, 23941 (4th Cir. 1997).
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audience and named no dates or places.'” The Fourth Circuit overturned
a motion for summary judgment in favor of the publisher, rejecting its First
Amendment defense.'®

So, despite the fact that Brandenburg is often read as instituting a re-
quirement that speech explicitly call for imminent law violation by defining
“incitement” as speech that is “directed to inciting or producing imminent
lawless action,”'® it is not clear that courts are adhering to an expressness
standard. Should we wish to obtain the full advantages of an expressness
requirement as Hand envisioned, we would do well to go beyond the advo-
cacy/incitement distinction by offering a clear definition of incitement
against which allegedly inciting speech can be measured. The last section
of this Part, however, suggests some reasons to be cautious about embrac-
ing such a measure.

C. Expressness in Incitement Doctrine Reconsidered

Though the status of expressness in incitement doctrine is uncertain,
advocates can make a strong argument that under Brandenburg and its
progeny, a speaker may only be punished when she explicitly exhorts her
listener to commit imminent unlawful conduct. Before moving on to con-
sider whether such an explicitness requirement is possible or desirable in
other areas of First Amendment doctrine, it is worth pausing to ask
whether such a requirement is in fact desirable in incitement doctrine it-
self. There are two points of concern to register here: the multiplicity of
theories of value under the First Amendment and the extent to which our
willingness to accept the prospect of harm is itself specific to the example
of incitement.

Hand justified his test, in part, by placing value above both harm and
culpability in his hierarchy of concerns when evaluating the constitutional-
ity of regulations on speech. He posited that in addition to offering impor-
tant administrative advantages, a test that rests on the express meaning of
speech will protect the most valuable speech. If this test forces us to coun-
tenance a significant risk of harm and tolerate some culpable speakers,
then that is simply the price that we pay. This hierarchy has come to be
widely accepted in First Amendment doctrine. Value must be given first
priority in analyzing a law that regulates speech. Courts stringently limit
the government’s ability to regulate and punish speech in order to avert
perceived harms if speech possesses high First Amendment value, while
they afford wider latitude to government regulation when speech is of low
value.!® If expressness tracks the boundary between high- and low-value

101. Id. at 235-41.

102. Id. at 249-50.

103. Brandenburg, 395 U.S. 444, 447 (1969).

104. See FCC v. Pacifica Found., 438 U.S. 726, 74546 (1978) (holding that profanity
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speech reasonably well, then an expressness requirement is an effective
way to tie the government’s hands and to ensure that it only regulates low-
value speech.

In the case of incitement, Hand proposed, expressness does track this
boundary closely. But any assessment of the adequacy of an expressness
test in approximating value will necessarily depend upon one’s theory of
First Amendment value. Here, we immediately run into the problem that
value is a vexed question. Hand believed that the purpose of the First
Amendment is to protect and promote the rational public dialogue that is
“the final source of government in a democratic state.”'® Under this the-
ory, express incitement can be banned because it makes no contribution to
such a dialogue; indeed, incitement of violent overthrow of the govern-
ment threatens to undo the very power safeguarding the procedural guar-
antees that make democratic self-government possible.'” If language al-
ways meant only what it said explicitly (and if this meaning were always
clear), there would be a perfect correlation between the speech left unpro-
tected by an express incitement test and speech that is of low or no First
Amendment value.

Under a different theory of value, however, this correlation becomes
less close. A comprehensive review of alternate theories of value under
the First Amendment is beyond the scope of this article, but an investiga-
tion of a few prominent ideas will suffice to make the point. Some ac-
counts of First Amendment value share Hand’s emphasis on the centrality
of political speech, while also maintaining that express advocacy of violent
revolution can serve a valuable public function. They posit that citizens
who voice extreme positions can often stir change and prompt reforms
more rapidly than those closer to the political center. Holmes, for exam-
ple, thought that the First Amendment required us to tolerate much sub-

may be suppressed not because it is offensive but because it is not part of the exposition of
ideas); Young v. American Mini Theatres, Inc., 427 U.S. 50, 66 (1976) (“The question
whether speech is, or is not, protected by the First Amendment often depends on the con-
tent of the speech. Thus, the line between permissible advocacy and impermissible incita-
tion to crime or violence depends, not merely on the setting in which the speech occurs, but
also on exactly what the speaker had to say. Similarly, it is the content of the utterance that
determines whether it is a protected epithet or an unprotected ‘fighting comment.’”); Chap-
linsky v. New Hampshire, 315 U.S. 568, 571-72 (1942) (“There are certain well-defined and
narrowly limited classes of speech, the prevention and punishment of which has never been
thought to raise any Constitutional problem. These include the lewd and obscene, the pro-
fane, the libelous, and the insulting or ‘fighting” words—those which by their very utterance
inflict injury or tend to incite an immediate breach of the peace. It has been well observed
that such utterances are no essential part of any exposition of ideas, and are of such slight
social value as a step to truth that any benefit that may be derived from them is clearly
outweighed by the social interest in order and morality.”).

105. Masses Publ’g Co. v. Patten, 244 F. 535, 540 (S.D.N.Y. 1917).

106. As Hand wrote, the ability to suppress incitement of a violation of the law is “in-
cident indeed to the existence of any compulsive power of the state itself.” Jd.
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versive advocacy.'” Value is thus not limited to speech pushing ideas for-
ward within the bounds of legitimate processes, and, under this theory, an
expressness standard is misguided.'® In a related argument, Harry Kalven
points out that while express advocacy of violence may not in itself be
valuable, such speech is very often intermingled with valid, provocative
political arguments; therefore, suppression of the former will entail silenc-
ing of the latter.”” Under all of these theories, Hand’s flat-out denial of
protection to express advocacy of unlawful conduct is unjustified on the
ground of value.

Other theories of First Amendment value see the most important
function of speech as promoting the individual speaker’s autonomy or self-
realization."® Such theories do not supply any value-based justification for
allowing the punishment of incitement. To begin with, inciting unlawful
conduct might in theory enhance a speaker’s sense of freedom or fulfill-
ment. More worrying to proponents of an autonomy theory of First
Amendment value is their observation that the punishment of incitement
constitutes an implicit denial of the autonomy of the speaker’s listeners,

107. See Gitlow v. New York, 268 U.S. 652, 673 (1925) (Holmes, J., dissenting) (“If, in
the long run, the beliefs expressed in proletarian dictatorship are destined to be accepted by
the dominant forces of the community, the only meaning of free speech is that they should
be given their chance and have their way.”). As Vincent Blasi explains, Holmes envisioned
public debate as an agonistic, Darwinian forum in which speakers compete to rally one an-
other to their views and in which groups pushing aggressively for change can prompt re-
form on the part of the government. Vincent Blasi, Holmes and the Marketplace of Ideas,
2004 Sup. CT. REV. 1, 36-39 (2004). According to this vision, we should tolerate the explicit
advocacy of violent revolution “for its capacity to generate some of the grievances, aspira-
tions and mobilizations that force political adaptation and transformations.” Id. at 39.

108. Blasi argues that one reason why Holmes resisted Hand’s expressness require-
ment is that Holmes “did not believe that the Constitution should be read to lock in place
an absolute procedural truth regarding the exclusive means for effectuating political
change.” Id. at 36. Rather, Hoimes believed we should allow explicit advocacy of unlawful
conduct up until the point where the danger of violence becomes great enough, i.e., suffi-
ciently imminent, for the state to justify self-protective suppression of speech. Id. at 37.

109. KALVEN, supra note 72, at 120 (“If a man is seriously enough at odds with the
society to advocate violent overthrow, his speech has utility not because advocating vio-
lence is useful but because the premises underlying his call to action should be heard. He
says something more than ‘Revolt! Revolt!” He advances premises in support of that con-
clusion. And those premises are worth protecting, for they are likely to incorporate serious
and radical criticism of the society and the government.”).

110. See, e.g., C. Edwin Baker, Scope of the First Amendment Freedom of Speech, 25
UCLA L. REV. 964, 991-92 (1978) [hereinafter Baker, Scope| (arguing that under the First
Amendment, “[Tlhe state’s policy must respect people’s integrity as rational, equal,
autonomous moral beings, it must respect people as ends and not just as means. This re-
quires that people’s choices, their definition and development of themselves, must be re-
spected . . . .”); David Strauss, Persuasion, Autonomy, and Freedom of Expression, 91
CoLuM. L. REv. 334, 353-60 (1991) (advancing an autonomy theory of First Amendment
value and arguing that, in accordance with this theory, government may not suppress
speech on the ground that it is too persuasive).
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who are free to choose not to follow her commands."! The government
may be allowed to regulate speech, under such a view, only when the
speech will lead to grave harm."” If this account of First Amendment
value is accepted, an expressness standard would still have administrative
advantages, not least that it would minimize the state’s ability to punish
speakers for engaging in potentially valuable speech. But expressness does
not line up perfectly with value.

Once an expressness requirement no longer tracks the distinction be-
tween high- and low-value speech in even a crude manner, it comes to
seem disturbingly arbitrary. Put another way, the terms of the compromise
Hand proposed—we let Mark Antony go, but we do so comforted by our
gains in promoting notice and due process and in protecting the most valu-
able speech—have been radically altered. Now an explicitness require-
ment performs a purely administrative function, and there are weighty
concerns inviting us to abandon it. As we will soon see, in other areas of
doctrine, this is precisely the situation that exists. In incitement doctrine,
expressness probably does track value closely enough to be a worthwhile
standard, all things considered. Participation in the process of self-
government through rational deliberation is core First Amendment activ-
ity under almost any theory of value, while the speech left unprotected by
an expressness standard is arguably of marginal or mixed value. Else-
where in First Amendment doctrine, however, the fit between expressness
and value does not approach even this rough approximation.

Finally—and the importance of this point will become clear when we
turn to the example of threats—despite the fact that value is officially
given priority in First Amendment analysis, our willingness to stomach the
risks and sacrifices this entails must inevitably be affected by a fine balance
of considerations. Every test used to determine when speech can be regu-
lated represents a specific way of reconciling the competing claims of four
variables: the value of the speaker’s speech, the harm it causes, the culpa-
bility of the speaker, and the notice and due process values that are pre-
sent everywhere in the law but have special significance in First Amend-
ment jurisprudence.'” By adopting an expressness test, we trade some of

111. See Baker, Scope, supra note 110, at 998 (“[O]utlawing acts of the speaker in or-
der to protect people from harms that result because the listener adopts certain perceptions
or attitudes disrespects the responsibility and freedom of the listener.”).

112. David Strauss explains the government’s ability to ban criminal solicitation de-
spite the ability of the person solicited to decline to act: “This apparent exception to the
persuasion principle is probably best understood as an instance in which the harmful conse-
quences of following the principle are sufficient to overcome the values it serves.” Strauss,
supra note 110, at 339 n.10. See also id. at 360-61 (stating that autonomy concerns can be
overridden if “the consequences [of the speech] are so severe that it would be acceptable to
engage in manipulative lying or deception to prevent them”).

113. See Stone, Bad Tendency, supra note 28, at 442-43 (observing that there were
three possible ways to approach the interpretation of the Espionage Act of 1917: to focus
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our ability to prevent harm and punish the culpable in exchange for a sig-
nificant restraint on courts’ discretion and the avoidance of a chilling ef-
fect; meanwhile, we assure ourselves that the most valuable speech will
remain protected. This balance rests on specific assumptions about what
constitutes value, about the nature of the harm that speech causes, about
what kind of guilt we are trying to punish, and about the importance of
notice and due process. So a significant revision of our understanding of
one of these variables can upset the equilibrium. If we cease to believe
that an expressness requirement tracks value or allows us to prevent a rea-
sonable portion of the relevant harm, we may find ourselves unwilling to
make the compromises it entails, no matter how much we care about con-
straining government discretion and providing adequate notice to speak-
ers. Our basic commitment to notice and due process is unlikely to change
from case to case, but the other variables in the balance seem less stable.
This is not to say that when we believe an expressness standard is permit-
ting too much potentially harmful speech, we should simply abandon it.
First Amendment doctrine preordains that we give priority to value and
administrative clarity. But at the same time, the demand that the public
tolerate a potentially vast risk of harm creates stress that may be difficult
to sustain.

In the case of incitement, this strain on our commitment to the value
of free speech may be mitigated by our ability to understand harm through
the prism of autonomy and citizenship values, which are themselves closely
related to First Amendment ideals. To begin with, the First Amendment

on intent, which reflects a concern with the “badness” of the speaker; to focus on value,
which reflects a concern with the speaker’s contribution to public debate; or to focus on the
risk of harm, which reflects a concern with the government’s interest in regulating speech).

On the importance under the First Amendment of giving speakers fair notice of what
speech can be punished, see Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972)
(“Vague laws offend several important values. First, because we assume that man is free to
steer between lawful and uniawful conduct, we insist that laws give the person of ordinary
intelligence a reasonable opportunity to know what is prohibited, so that he may act ac-
cordingly. Vague laws may trap the innocent by not providing fair warning. Second, if ar-
bitrary and discriminatory enforcement is to be prevented, laws must provide explicit stan-
dards for those who apply them. A vague law impermissibly delegates basic policy matters
to policemen, judges, and juries for resolution on an ad hoc and subjective basis, with the
attendant dangers of arbitrary and discriminatory application. Third, but related, where a
vague statute abuts upon sensitive areas of basic First Amendment freedoms, it operates to
inhibit the exercise of those freedoms. Uncertain meanings inevitably lead citizens to steer
far wider of the unlawful zone than if the boundaries of the forbidden areas were clearly
marked.”) (internal quotation marks and ellipses omitted); Edwards v. South Carolina, 372
U.S. 229 (1963) (observing that “[a] statute which upon its face, and as authoritatively con-
strued, is so vague and indefinite as to permit the punishment” of free political expression is
unconstitutional). See also Frederick Schauer, Fear, Risk and the First Amendment: Un-
raveling the “Chilling Effect,” 58 B.U. L. REV. 685, 694-701 (1978) (identifying the ways in
which imperfections in the legal system, including the possibility of error by the factfinder,
vagueness in the law, and the costs to the accused of defending against a meritless accusa-
tion, create a chilling effect on speech).
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demands that we revise our definition of harm: some uncomfortable con-
sequences of speech, like offending one’s audience or sowing dissent, no
longer appear to be real injuries once we accept that contentiousness is an
essential characteristic of legitimate democratic debate.'* It might even be
a benefit for the citizen to expose herself to such discomfiting experiences,
on the theory that she will emerge stronger or more tolerant.'> Moreover,
incitement never causes harm without the intervening acts of listeners. As
we have seen, under an autonomy theory of the First Amendment, to sup-
press incitement is to disparage the freedom of the speaker’s audience to
choose not to heed her call to action. To tolerate a risk of harm in this
situation is to simultaneously express respect for individual autonomys;
anything less smacks of paternalism. Not all harms, however, can be un-
derstood in such mitigating terms, as the final Part of this essay will discuss.
When this is the case, the durability of our commitment to prioritizing
value is thrown into question.

1I.
LOOKING ACROSS FIRST AMENDMENT DOCTRINE:
OBSCENITY AND COMMERCIAL SPEECH

This Part turns to two areas of First Amendment doctrine where
courts have been repeatedly criticized for failing to require that speech
conform to a clear definition of a low-value category before it can be regu-
lated: obscenity and commercial speech. These criticisms reflect the fact
that a two-tiered system that divides speech into high- and low-value cate-
gories creates significant pressure to establish clear definitions of low-value
categories. A two-tiered First Amendment doctrine empowers courts to
deprive speech of protection by making a categorization based on a deter-
mination of value, and some scholars see this as dangerous."® Others de-

114. See Terminiello v. Chicago, 337 U.S. 1, 4 (1949) (“[A] function of free speech
under our system of government is to invite dispute. It may indeed best serve its high pur-
pose when it induces a condition of unrest, creates dissatisfaction with conditions as they
are, or even stirs people to anger. Speech is often provocative and challenging. It may
strike at prejudices and preconceptions and have profound unsettling effects as it presses
for acceptance of an idea.”).

115. See LEE BOLLINGER, THE TOLERANT SOCIETY 10 (1986) (arguing that “free
speech involves a special act of carving out one area of social interaction for extraordinary
self-restraint, the purpose of which is to develop and demonstrate a social capacity to con-
trol feelings evoked by a host of social encounters”); Vincent Blasi, Free Speech and Good
Character: From Milton to Brandeis to the Present, in ETERNALLY VIGILANT: FREE SPEECH
IN THE MODERN ERA 62 (Lee C. Bollinger & Geoffrey R. Stone eds., 2002) (proposing that
freedom of speech is valuable because “a culture that prizes and protects expressive liberty
nurtures in its members certain character traits such as inquisitiveness, distrust of authority,
willingness to take initiative, and the courage to confront evil”).

116. See THOMAS 1. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION 326 (1970);
STEVEN SHIFFRIN, THE FIRST AMENDMENT, DEMOCRACY, AND ROMANCE 44 (1990); Larry
Alexander, Low-Value Speech, 83 Nw. U. L. REV. 547, 547-54 (1989); Kalven, Metaphysics,











































































