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INTRODUCTION

In recent years, the federal government has taken an increasingly
visible role in prosecuting corruption at the local and state levels.!
Early morning mass arrests of public officials, press conferences fea-
turing United States Attorneys promising to clean up government, and
editorials bemoaning the spread of corruption have become fixtures of
our national political and legal culture. In New Jersey,? Illinois,> New
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sylvania. Many thanks to the editors and staff of the New York University Journal of
Legislation and Public Policy, especially Ryan Flaherty, for their assistance in push-
ing this Note to the finish line.

1. Elkan Abramowitz, Overcriminalization and the Fallout from ‘Skilling’, N.Y.
L.J., Jan. 4, 2011, www.maglaw.com/publications/data/00239/_res/id=sa_File1/0700
11116Morvillo.pdf.

2. The 20009 arrest of forty-four individuals in a massive corruption sweep was one
of the largest in the state’s history. See Daniel Nasaw, New Jersey Mayors and Rabbis
Arrested in Corruption Investigation, THE GUARDIAN (July 23, 2009, 5:31 pm), http://
www.guardian.co.uk/world/2009/jul/24/new-jersey-corruption-mayors-rabbis.
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Mexico,* and elsewhere, corruption has rocketed to near the top of
federal law enforcement’s agenda. The FBI has more than doubled the
number of agents working on public corruption, and the number of
investigations has seen a correspondingly large increase.> Local and
state officials now routinely face corruption-related charges in federal
court.® According to former Deputy Attorney General David Ogden,
the federal government has made prosecuting state and local public
corruption an ‘“‘urgent priority.””

Historically, the federal government has played an important role
in prosecuting corrupt local and state officials,® and it wields an array
of statutes to conduct those prosecutions. Recently, however, some
critics have noticed serious defects in several of these laws.® In 2010,
the Supreme Court weighed in. In Skilling v. United States, the Court
limited the ability of a prosecutor to use one such statute, 18 U.S.C.
§ 1346, the so-called “honest services” law.!0 18 U.S.C. § 666, “Theft
or bribery concerning programs receiving Federal funds,” is yet an-

3. Illinois has a long and storied history of public corruption. See, e.g., Claire
Suddath, A Brief History of Illinois Corruption, TIME (Dec. 11, 2008), http://
www.time.com/time/nation/article/0,8599,1865681,00.html.

4. See, e.g., Gary King, Addressing Corruption in New Mexico, NMPoLiTics.NET
(Sept. 20, 2011, 11:46 am), http://www.nmpolitics.net/index/2010/10/addressing-cor-
ruption-in-new-mexico/.

5. Robert S. Mueller III, Dir., Fed. Bureau of Investigations, Remarks at the
American Bar Association Litigation Section Annual Conference (Apr. 17, 2008)
(transcript available at http://www.tbi.gov/pressrel/speeches/mueller041708.htm).

6. Federal involvement in prosecuting local and state corruption is, for the most
part, a relatively recent phenomenon. See Sara Sun Beale, Comparing the Scope of the
Federal Government’s Authority to Prosecute Federal Corruption and State and Lo-
cal Corruption: Some Surprising Conclusions and a Proposal, 51 HastiNgs L.J. 699,
699-700 (2000); Arthur Maass, U.S. Prosecution of State and Local Officials for Po-
litical Corruption: Is the Bureaucracy Out of Control in a High-Stakes Operation
Involving the Constitutional System?, 17 PuBLIUs: J. FEDERALISM 195, 199 (1987)
(“Until the 1970s, with few exceptions, the repeated campaigns against state and local
political corruption had been led by citizens’ committees, state legislative committees,
and county and state prosecutors. The campaigns were conducted under state law and
in state courts, with those found guilty confined to state prisons. Institutional reforms
were enacted by city councils and state legislatures. No U.S. attorneys, or attorneys
general, or presidents claimed any part of the action.”).

7. David W. Ogden, Deputy Att’y Gen., Remarks as Prepared for Delivery at His
Installation Ceremony (May 8, 2009) (transcript available at http://www.justice.gov/
dag/speeches/2009/dag-speech-090508.html).

8. See, e.g., Sara S. Beale, Comparing the Scope of the Federal Government’s
Authority to Prosecute Federal Corruption and State and Local Corruption: Some
Surprising Conclusions and a Proposal, 51 Hastings L.J. 699 (2000).

9. See, e.g., Elkan Abramowitz & Barry A. Bohrer, Too Big to Fail: Is Federal
Criminal System in Need of Overhaul?, N.Y. L.J., Sept. 10, 2010, http://www.
maglaw.com/publications/data/00227/_res/id=sa_File1/070091016Morvillo.pdf.

10. Skilling v. United States, 130 S. Ct. 2896 (2010).
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other weapon in the federal prosecutor’s anticorruption arsenal. It also
may prove to be the Court’s next target.

In recent years, § 666 prosecutions have ensnared a wide range
of state and local public officials.!! The courts, in confronting and
settling legal issues related to the statute, have failed to keep pace with
the rate and diversity of these prosecutions, leaving many questions of
statutory interpretation unanswered or unclear. When courts have in-
terpreted § 666, they have often employed overbroad interpretations
that depart from the original purpose of the statute.!> This deferential
interpretive posture has fostered § 666’s growth into what one ob-
server has called the “beast of the federal criminal arsenal.”!3

This Note argues that in the wake of the Supreme Court’s deci-
sion in Skilling, Congress should act to clarify § 666 before the Court
does so in Congress’ stead. Part I of this Note briefly outlines the
Court’s recent decision in Skilling. Part II discusses the origins and
evolution of § 666 and its interpretation. Part III elaborates on three
serious problems that plague § 666°’s construction, which are the un-
certainty over whether a connection to federal funds is necessary, the
ambiguity as to its application to different individuals, and the ques-
tion of whether it covers gratuities.

Part IV of this Note places § 666’s vagaries within the context of
the broader debate over federal overcriminalization, which came to a
head in Skilling and continues to simmer in legal circles. Part V exam-
ines the future of § 666 prosecutions in the wake of Skilling, and urges
Congress to fulfill its constitutional duty by clarifying outstanding is-
sues related to § 666. Specifically, Part V suggests that Congress
should amend § 666 to strengthen the connection to federal funding,
explain the meaning of agency under the law, and decide whether ille-
gal gratuities are a basis for prosecution under the statute.

1.
SKILLING v. UNITED STATES: A SHOT Across THE Bow

The American legal establishment—academics and practitioners
alike—is growing more interested in the tools used to fight corrup-
tion.!* In recent years, that interest has manifested itself primarily in a

11. See infra p. 15.

12. See discussion infra Parts II, III.

13. Daniel Rosenstein, The Beast in the Federal Criminal Arsenal, 39 CatH. U.L.
REv. 673, 673 (1990).

14. See, e.g., United States v. Martin, 195 F.3d 961, 967 (7th Cir. 1999) (“[A]
century of interpretation of the [mail fraud] statute has failed to still the doubts of
those who think it dangerously vague.”).
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discussion about the criminal predicate of “honest services” mail
fraud.'> The discussion reached an apex in 2010, when the Supreme
Court handed down decisions in three cases on the subject.

“Honest services” is a concept with a uniquely “tortured his-
tory.”!¢ Beginning in the 1970s, federal prosecutors used the concept
to prosecute individuals who had not deprived anyone, or any entity,
of actual property.!” Courts construed the federal mail and wire fraud
statutes—which establish federal criminal jurisdiction over any activi-
ties that, in any way, involve the mails'8 or electronic communica-
tions'°—to imply the existence of a right to “honest services.”?° This
right has been said to vest primarily for two classes of individuals:
citizens owed such a duty by public servants, and shareholders owed
such a duty by employees, executives, and other company officials.?!
Congress transformed the concept from judicial interpretation to statu-
tory law in 1988,2? codifying the right to “honest services” in
§ 1346.23

In Skilling v. United States,>* Black v. United States,> and
Weyhrauch v. United States,?® all released on the same day, the Su-
preme Court established new restrictions on the federal government’s
use of § 1346.27

15. See Abramowitz, supra note 1.

16. Richard M. Strassberg & Roberto M. Braceras, Circuit Grapples with ‘Honest
Services’ Fraud, N.Y. L.J., July 8, 2002, at 9.

17. See Albert Alschuler, The Intangible Right to Honest Services, THE Fac.
Brog (Oct. 16, 2005, 1:21 pm), http://uchicagolaw.typepad.com/faculty/2005/10/
the_intangible_.html.

18. 18 U.S.C. § 1341 (2000).

19. 18 U.S.C. § 1343 (2006).

20. The concept of “intangible rights,” such as “honest services,” is well-rooted in
the common law; one opinion points to a similarly themed prosecution over two cen-
turies ago. See McNally v. United States, 483 U.S. 350, 371 (1987) (Stevens, J.,
dissenting).

21. See Strassberg & Braceras, supra note 16, at 12.

22. Act of Nov. 18, 1988, Pub. L. No. 100-690, § 7603(a), 102 Stat. 4181.

23. Congress created 18 U.S.C. § 1346 in response to the Court’s limiting interpre-
tation of 18 U.S.C. § 201 in McNally, 483 U.S. 350.

24. Skilling v. United States, 130 S. Ct. 2896 (2010).

25. Black v. United States, 130 S. Ct. 2963 (2010).

26. Weyhrauch v. United States,130 S. Ct. 2971 (2010).

27. Section 1346, part of the federal mail fraud statute, criminalizes the behavior of
any individual who deprives others of the “intangible right of honest services.” 18
U.S.C. § 1346 (2006). Although the Court granted certiorari, and heard oral argu-
ments, in all three cases—hence their christening in the collective legal consciousness
as the “honest services” cases—it discussed the relative merits of the actual “honest
services” mail fraud law in only one case, Skilling; Black and Weyhrauch were va-
cated and remanded pursuant to the decision in Skilling. Compare Skilling, 130 S. Ct.
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Despite two decades of contrary application of the law by lower
courts, the Supreme Court ruled that the “honest services” statute,
which prosecutors employed to address public and corporate corrup-
tion alike, could only be used to prosecute bribery or kickbacks.?3
Since the enactment of § 1346 in 1988, the broadly worded statute had
been used to prosecute behavior apart from what the Court referred to
as § 1346’s “core” crimes.?® The Court’s Skilling decision, written by
Justice Ruth Bader Ginsburg, was 9—-0—surprisingly unanimous for
the Roberts Court, which is often divided on issues pertaining to crim-
inal justice.’° Justice Scalia authored a separate opinion, joined by
Justices Thomas and Kennedy, stating that the statute was unconstitu-
tionally vague.3!

The Court’s opinion amounted to a measured attempt to limit
what the justices perceived as an incorrect application of § 1346. In
rejecting the Government’s contention that § 1346 applied to broader
classes of crime, the Court sought to “establish[ ] a uniform national
standard, define[ ] honest services with clarity, [and] reach[ ] only se-
riously culpable conduct . . . .”32 The Court noted that through its
limiting construction, it saved the statute from being invalidated on
grounds of unconstitutional vagueness.33

The Court’s decisions in the three “honest services” cases not
only addressed the statutory and factual particulars therein; they spoke
to a broader sense that federal corruption statutes were sorely in need
of careful judicial review. Throughout the 2009-2010 Supreme Court
term, observers eagerly awaited the Court’s decisions in the “honest

at 2907 (discussing “honest services”), with Black, 130 S. Ct. at 2970 (vacating and
remanding), and Weyhrauch, 130 S. Ct. at 2971 (vacating and remanding).

28. Skilling, 130 S. Ct. at 2931.

29. See id. at 2932 (discussing whether conflict of interest and non-disclosure pros-
ecutions are within the ambit of “honest services”).

30. See, e.g., Berghuis v. Tompkins, 130 S. Ct. 2250, 2264 (2010) (5—4 decision)
(concerning the right to remain silent); Montejo v. Louisiana, 129 S. Ct. 2079,
2089-91 (2009) (5—4 decision) (concerning the invocation of right to counsel); Ari-
zona v. Gant, 129 S. Ct. 1710, 1723-24 (2009) (5—4 decision) (concerning warrantless
searches pursuant to the Fourth Amendment).

31. Skilling, 130 S. Ct. at 2940 (Scalia, J., concurring). Interestingly, Justice Scalia
would not have actually invalidated the statute, owing to a belief that this power may
not be granted to the Court under Article III of the Constitution. However, wrote
Scalia, “the fate of the statute” would functionally be the same by virtue of stare
decisis. 1d.

32. Id. at 2933 (internal quotation marks omitted).

33. Id. Although the Court ultimately saved the statute, its discussion of unconstitu-
tional vagueness may indicate the Justices’ substantial discomfort with broad, vague
language of the sort found in § 1346.
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services” cases for several reasons.> The defendants in all three cases
were prominent individuals, convicted amid a great deal of publicity.3>
The apparent recent spike in corruption no doubt also contributed to
the substantial popular interest in the cases. Furthermore, many liber-
als and conservatives had found a rare point of agreement, cautioning
that “overcriminalization” by the federal government had become a
serious problem.3¢

The Court had denied certiorari to “honest services” cases in the
past,3” but in 2009 granted hearings to three petitions.>® Black, ap-
pealed from the Seventh Circuit, concerned the fraud conviction of
media baron Conrad Black, and asked whether § 1346 required that
the accused’s fraud must have intended to harm the party to whom the
accused owed the duty of “honest services.”3? Skilling, appealed from
the Fifth Circuit, involved the former Chief Executive Officer of En-
ron Corp., Jeffrey Skilling, who had presided over one of the largest
and most ignominious frauds in American history.#® Skilling’s pri-
mary argument was that the language in § 1346 was unconstitutionally

34. Describing the excitement and anticipation, Professor Thomas Joo referred to
the trio of “honest services” cases as “the Winter Olympics of white-collar crime.”
Thomas Joo, United States v. Jeffrey Skilling, U.C. Davis ScH. L. Fac. BLoc (Feb.
22, 2010), http://facultyblog.law.ucdavis.edu/2010/02/default.aspx.

35. Jeffrey Skilling, for example, served as president of Enron Corporation, which
collapsed in 2001 in what was then the largest corporate bankruptcy in U.S. history.
Richard A. Oppel Jr. & Andrew Ross Sorkin, Enron’s Collapse: The Overview; En-
ron Corp. Files Largest U.S. Claim for Bankruptcy, N.Y. Times, Dec. 3, 2001, http://
www.nytimes.com/2001/12/03/business/enron-s-collapse-the-overview-enron-corp-
files-largest-us-claim-for-bankruptcy.html. Conrad Black is a prominent newspaper
publisher and member of the British House of Lords. Bruce Weyhrauch, while not
nationally prominent, was an Alaska State Representative.

36. See, e.g., Tony Mauro, Honest Efforts: Three Supreme Court Cases Challenge
Law Used to Secure High-Profile Fraud Convictions, NaT’L L.J., Dec. 7, 2009, at 1,
available at http://www.law.com/jsp/article.jsp?id=1202436127254. The anti-over-
criminalization movement is discussed further in Part V.

37. See, e.g., Sorich v. United States, 129 S. Ct. 1308 (2009) (Mem.).

38. United States v. Skilling, 554 F.3d 529 (5th Cir. 2009), cert. granted, 130 S. Ct.
393 (2009); United States v. Black, 530 F.3d 596 (7th Cir. 2008), cert. granted, 129
S. Ct. 2379 (2009); United States v. Weyhrauch, 548 F.3d 1237 (9th Cir. 2008), cert.
granted in part, 129 S. Ct. 2863 (2009).

39. Brief for Petitioner at 22-23, Black v. United States, 130 S. Ct. 2963 (2010)
(No. 08-876). Black additionally argued that the jury interrogatories at trial were un-
fairly composed. See id. at 54-55.

40. The collapse of Enron in 2001 was, at the time, the largest corporate bankruptcy
in American history. See Richard A. Oppel, Jr. & Andrew Ross Sorkin, Enron Corp.
Files Largest U.S. Claim for Bankruptcy, N.Y. TmEes, Dec. 3, 2001, http:/
www.nytimes.com/2001/12/03/business/enron-s-collapse-the-overview-enron-corp-
files-largest-us-claim-for-bankruptcy.html.
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vague, thus rendering the statute void.*! Weyhrauch, appealed from
the Ninth Circuit, involved a state legislator in Alaska who was con-
victed after failing to disclose a conflict of interest.*> Weyhrauch ar-
gued that he had not violated any state or federal laws, and that his
conviction was thus not covered under § 1346.43 All these cases
sought clarification, in one way or another, of the patchy legislative
and interpretive landscape surrounding “honest services.”

Congress enacted § 1346 with the intention of overruling the Su-
preme Court’s decision in McNally v. United States.** In McNally, the
Court held that the federal statutes criminalizing mail fraud and wire
fraud could not be read to include actions that defrauded citizens of
the “intangible right to honest services.”#> While many prosecutors,
lower court judges, and legislators had presumed the existence of such
an “intangible right,” especially for citizens vis-a-vis their government
officials, the Court found no explicit or implicit statutory basis for
such criminal theories.*¢ Section 1346 formally codified the general
public’s right, however intangible and amorphous, to the “honest ser-
vices” of their elected and appointed officials.

Section 1346 imposed the “honest services” duty on virtually
everyone, including corporate employees.*” In its heyday, the bounda-
ries of the law were hazy at best.#8 In Skilling, the Court pared down
§ 1346 to its “solid core” offenses specifically referred to in the act:

41. Brief for Petitioner, Skilling v. United States, 130 S. Ct. 2896 (2010) (No. 08-
1394).

42. See United States v. Weyhrauch, 548 F.3d 1237, 1239-40 (9th Cir. 2008).

43. Brief for Petitioner, Weyhrauch v. United States, 130 S. Ct. 2971 (2010) (No.
08-1196).

44. See, e.g., United States v. Rybicki, 287 F.3d 257, 261 (2d Cir. 2002) (“Congress
enacted § 1346 in response to McNally and reinstated the ‘intangible rights’ doc-
trine.”); United States v. Frost, 125 F.3d 346, 364 (6th Cir. 1997) (“The timing and
the explicit terms of § 1346 make clear that Congress intended the provision to rein-
state the doctrine of intangible rights to honest services. Every court to address the
effect of § 1346 has held that it has overruled the holding in McNally.”).

45. In McNally, a rare liberal-conservative alliance coalesced around the majority,
with both Justices Thurgood Marshall and Antonin Scalia joining the opinion. Mc-
Nally v. United States, 483 U.S. 350, 350 (1987).

46. Id. at 361.

47. See Frank C. Razzano & Kristin H. Jones, Prosecution of Private Corporate
Conduct, Bus. L. Topay, Jan.—Feb. 2009, at 37.

48. For example, Justice Stephen Breyer wondered, during oral arguments in Mc-
Nally, it § 666 criminalized the most mundane of improper behavior. Justice Breyer
imagined an employee distracting his supervisor with small talk “so the boss will
leave the room so that the worker can continue to read the Racing Form.” See Ashby
Jones, If Honest-Services Law is Struck, Will an ‘Earthquake’ Ensue?, WaLL ST. J. L.
Broc (Dec. 9, 2009, 9:01 am), http://blogs.wsj.com/law/2009/12/09/if-honest-ser-
vices-law-is-struck-will-an-earthquake-ensue/.
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bribery and kickbacks.#® A broader interpretation would render the
statute unconstitutionally vague, according to the Court, but that
vagueness did not require the statute’s automatic invalidation.>® In-
stead, by narrowing the law’s scope to criminalize only bribery and
kickbacks—what the Court considered the McNally definition of
“honest services”—the justices managed to save the law while taking
a stand against overly expansive readings of the statute.>!

It is difficult to determine exactly what the Court’s message was
to Congress and prosecutors. The Court seemed reluctant to act be-
yond the bounds of judicial restraint and strike down the law in its
entirety, citing a duty “not to destroy the Act, but to construe it.”>2 As
Justice Kennedy said during oral arguments in Skilling, “The Court
shouldn’t rewrite the statute; that’s for the Congress to do.”>3

The Court could have followed the route proposed by Justice
Scalia in his concurrence. Scalia noted that the Court’s re-definition of
§ 1346 is, fundamentally, the use of a legislative power forbidden
from the judiciary: “the ability to define new federal crimes.”>* It is
inappropriate for judges, according to Scalia, to “introduce words of
limitation into a penal statute so as to make it specific, when, as ex-
pressed, it is general only.”>> Rather, Scalia argued, the law is uncon-
stitutionally vague, and should have been stricken entirely,>¢ leaving
the future of the “honest services” in Congress’ hands via the possibil-
ity of new legislation.

The Court’s position, however, drew on substantial precedent in
criminal statutory interpretation. “Ambiguity concerning the ambit of
criminal statutes should be resolved in favor of lenity,” the Court had
said previously.>” This rule of lenity is a fundamental canon of statu-
tory interpretation.”® However, judicial construction of § 1346, § 666,

49. Skilling v. United States, 130 S. Ct. 2896, 2930 (2010).

50. Id. at 2904 (“This Court agrees that § 1346 should be construed rather than
invalidated.”).

51. Id. at 2930.

52. 1d.

53. Transcript of Oral Argument at 43, Skilling v. United States, 130 S. Ct. 2896
(2010) (No. 08-1394).

54. Skilling, 130 S. Ct. at 2935 (Scalia, J., concurring).

55. Id. (quoting United States v. Reese, 92 U.S. 214, 221 (1876)).

56. Id. at 2940 (Scalia, J., concurring). Justice Scalia’s view on invalidating legisla-
tion is discussed supra note 31.

57. Cleveland v. United States, 531 U.S. 12, 25 (2000).

58. According to this principle of statutory interpretation, when a criminal statute is
ambiguous, courts should attempt to adopt a less punitive reading. See, e.g., McNally
v. United States, 483 U.S. 350, 359-60 (1987) (“The Court has often stated that when
there are two rational readings of a criminal statute, one harsher than the other, we are
to choose the harsher only when Congress has spoken in clear and definite lan-
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and other criminal statutes that address white-collar crime and public
corruption has frequently failed to follow this principle; in fact, as
Justice Thomas explicitly noted in his dissent in Fischer, the majority
had not even mentioned or appeared to consider the rule of lenity.>®

Having addressed the substantive issues related to § 1346 in its
Skilling decision, the Court did not discuss “honest services” at length
in Black® or Weyhrauch.®' In Black, the Court’s unanimous opinion
vacating the judgment and remanding to a lower court for rehearing
focused on jury instructions given at trial.°> In his concurrence in
Black, Justice Scalia, joined by Justice Thomas, reiterated his belief
that “§ 1346 is unconstitutionally vague.”®3 In Weyhrauch, the Court
issued an unsigned per curiam opinion, vacating the judgment and
remanding, in accordance with its ruling in Skilling, in one sentence.®*

The Justice Department, in fact, caught a break in how the Court
ultimately decided the “honest services” cases. All nine justices
agreed that § 1346 was problematic.®> Three justices voted to strike it
down in its entirety.®® Defenders of expansive readings should be on
guard, therefore, that the entire Court is willing to constrain expan-
sively written criminal statutes, and a substantial minority is prepared
to invalidate them altogether.

guage.”); United States v. Bass, 404 U.S. 336, 348 (1971) (“First, ‘a fair warning
should be given to the world in language that the common world will understand, of
what the law intends to do if a certain line is passed. To make the warning fair, so far
as possible the line should be clear.” Second, because of the seriousness of criminal
penalties, and because criminal punishment usually represents the moral condemna-
tion of the community, legislatures and not courts should define criminal activity.”).

59. Fischer v. United States, 529 U.S. 667, 691 (2000).

60. Black v. United States, 130 S. Ct. 2963, 2968 (2010) (“We decided in Skilling
that § 1346, properly confined, criminalizes only schemes to defraud that involve
bribes or kickbacks. That holding renders the honest-services instructions given in this
case incorrect.”) (citations omitted).

61. Weyhrauch v. United States, 130 S. Ct. 2971 (2010). The Court did not say
much about anything in Weyhrauch—the opinion was one sentence long.

62. Black, 130 S. Ct. at 2968-69.

63. Id. at 2970 (Scalia, J., concurring).

64. Weyhrauch, 130 S. Ct. 2971. The Court’s disposition of the honest services
cases led to reconsideration in other public corruption cases. See, e.g., Scott Smith,
Judge Vacates Conviction of Ex-Prosecutor, REcorDNET.cOM (Feb. 7, 2011), http://
www.recordnet.com/apps/pbcs.dll/article? AID=/20110203/A_NEWS/102030334.

65. Note that none of the Justices in Skilling dissented from the judgment or de-
fended the statute’s traditional construction; the concurrences were harsher expres-
sions of a general anti-§ 1346 sentiment among the Justices.

66. Justice Scalia takes a limited view of the judiciary’s role in invalidating vague
legislation. See Skilling v. United States, 130 S. Ct. 2896, 2939-40 (2010) (Scalia, J.,
concurring in part).
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Despite the Court’s ruling in Skilling, public corruption prosecu-
tions under § 1346 have continued.®” The status of such prosecutions
after Skilling®® raises multiple questions. Has Skilling accomplished
the Court’s objectives, or will the Court choose to intervene again?
Will a chastened Congress revise other criminal statutes littered with
the types of problems highlighted by the Court in Skilling, or will the
Court find itself repeatedly “saving” those statutes through heroically
narrow constructions?

Several Members of Congress were displeased by the Court’s de-
cision in Skilling. Senator Patrick Leahy, the Vermont Democrat who
chairs the Senate Committee on the Judiciary, was “very disappointed
that the Supreme Court . . . undermined [Federal Bureau of Investiga-
tion] efforts [to combat corruption] by siding with Enron executive
Jeffrey Skilling.”®® Leahy accused the Court of having “gutted a stat-
ute vital to combating public corruption.””® Leahy’s statements re-
flected the stance of the Department of Justice, which claimed that its
ability to fight high-profile corruption would be severely limited by
the Court’s decision.”! Senator Jeff Sessions of Alabama, the ranking
Republican on the Judiciary Committee, felt otherwise, noting that
Congress had contributed to the problem of overbreadth.”? “[T]he
vaguer [the statute], the harder it is to defend against accusations of
political and abusive prosecution.””3

In response to Skilling, Senator Leahy introduced the Honest Ser-
vices Restoration Act in the Senate.’* Rep. Anthony Weiner of New

67. Skilling Having an Impact on Pending Honest Services Fraud Cases, CRIME IN
THE Surtes (July 28, 2010), http://crimeinthesuites.com/170/.

68. Ross Garber, Commentary: Public Corruption Prosecutions After Skilling,
MaiN JusTice (Sept. 15, 2010, 5:06 pm), http://www.mainjustice.com/2010/09/15/
commentary-public-corruption-prosecutions-after-skilling/.

69. Oversight of the Federal Bureau of Investigation: Hearing Before the S. Comm.
on the Judiciary, 111th Cong. 3 (2010) (statement of Sen. Patrick Leahy, Chairman,
S. Comm. on the Judiciary).

70. Restoring Key Tools To Combat Fraud and Corruption After the Supreme
Court’s Skilling Decision: Hearing Before the S. Comm. on the Judiciary, 111th
Cong. 1 (2010) (statement of Sen. Patrick Leahy, Chairman, S. Comm. on the
Judiciary).

71. Restoring Key Tools To Combat Fraud and Corruption After the Supreme
Court’s Skilling Decision: Hearing Before the S. Comm. on the Judiciary, 111th
Cong. 31 (2010) (statement of Lanny A. Breuer, Assistant Att’y Gen. of the United
States).

72. Restoring Key Tools To Combat Fraud and Corruption After the Supreme
Court’s Skilling Decision: Hearing Before the S. Comm. on the Judiciary, 111th
Cong. 3 (2010) (statement of Sen. Jeff Sessions, Ranking Member, S. Comm. on the
Judiciary).

73. Id. at 26.

74. S. 3854, 111th Cong. (2010).
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York and three fellow Democrats introduced a similar measure in the
House of Representatives.”> The proposed legislation was not reported
out of either the House or Senate Judiciary Committees during the
111th Congress, but the bills were reintroduced in substantially the
same form the next year.”® The Senate bill would restore undisclosed
self-dealing’”’—whether by public officials or corporate employees—
to the list of crimes covered by § 1346, thus superseding the bribery/
kickbacks limitation imposed by the Skilling Court.”®

Skilling not only prevents a prosecutor from using § 1346 as ex-
pansively as they have in the past, but it has also added to a prosecu-
tor’s burden in the short term by returning long-finished cases to trial
court dockets.” In the wake of Skilling, many defendants who had
been convicted under § 1346 filed appeals in federal court.® Some
have already been successful in overturning their convictions.8! The
cost of these prosecutions, coupled with the time and effort expended
in the pursuit of convictions under such a problematic statute, should
serve as a lesson to Congress that its vague criminal statutes, designed
to aid law enforcement, have the potential to wreak considerable
havoc. Section 666, the “beast of the federal criminal arsenal,” could
potentially be the Court’s next target, and Congress should act before
the Court does.

IL.
THE DEVELOPMENT OF § 666’S STATUTORY FRAMEWORK

The statutory framework underlying § 666 suffers from the same
kind of vague wording that characterized § 1346. Section 666 estab-
lishes criminal liability for agents of any organization, government, or
agency who “corruptly” solicit, demand, accept, or agree to accept

75. H.R. 6391, 111th Cong. (2010).

76. S. 401, 112th Cong. (2011).

77. “Undisclosed self-dealing” is often defined to include official acts by a public
official “for the purpose, in whole or in part, of benefitting or furthering” his financial
interest, or that of a family member, close associate, or business with which he is
involved; it also generally requires that the conflict be concealed. See, e.g., H.R. 1923,
112th Cong. (2011) (The Public Officials Accountability Act was introduced by Rep.
Mike Quigley (D-IL) and seeks to penalize undisclosed self-dealing.).

78. S. 3854, 111th Cong. § 2 (2010).

79. See, e.g., Peter J. Sampson, Judge Dismisses Charges against Former Bergen
Democratic Leader Ferriero, NoRTHJERSEY.coM (July 29, 2010, 7:04 pm), http://
www.northjersey.com/news/072910_Judge_dismisses_charges_against_Ferriero.html.

80. See Peter Lattman, The White-Collar Pushback After the Skilling Ruling,
DeaLBook (Aug. 25, 2010, 5:16 pm), http://dealbook.nytimes.com/2010/08/25/the-
white-collar-pushback-after-the-skilling-ruling/.

81. See, e.g., Smith, supra note 64.
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“anything in value,” in order to be “influenced or rewarded” in con-
nection with a transaction worth $5,000 or more.82 Criminal culpabil-
ity attaches if the agency or organization for which the official works
receives $10,000 or more in federal program funding over the course
of a twelve-month period.®3 Since all states, and the vast majority of
municipalities, receive federal funds in some form—and they rarely
receive sums of less than $10,000—most sub-national®* public offi-
cials and many government contractors are within the statute’s long
reach.®>

Section 666 was born as the stepchild of another statute, 18
U.S.C. § 201.8% Section 201 criminalizes the receipt of bribes on the
part of federal officials, but is limited to those “acting for or on behalf
of the United States.””8” Spurred by a pending Supreme Court case on
§ 201’s meaning,®® which sought to resolve whether the provision ap-
plied to local and state officials, Congress created § 666 in 1984.8°
The statute filled a significant gap in the Department of Justice’s abil-
ity to bring prosecutions against corrupt individuals who were not fed-
eral appointees, employees, or elected officials by tying the
justification for federal prosecution to the ubiquitous funds, instead of
to defendants’ identities or professional roles.?® The statute has
changed little since its enactment.®!

82. 18 U.S.C. § 666(a)(1)(B) (2006).

83. § 666(b), (d)(5) (containing the $10,000 language and defining “in any one-year
period” as a twelve-month period, including time before and after the commission of
the offense).

84. The term “sub-national” is used in the same context elsewhere. See, e.g.,
George D. Brown, Carte Blanche: Federal Prosecution of State and Local Officials
After Sabri, 54 Catn. U. L. Rev. 403, 409 (2005).

85. It is virtually impossible to determine the precise amount of federal funds spent
in a given year, since courts have interpreted the “benefits” language of § 666 expan-
sively. See discussion infra Part IIL.A.

86. See Craig A. Raabe & Sean Johnston, It’s a Matter of Bribery, Bus. L. Topay,
Mar.—Apr. 1999, at 11, 12 (“In passing § 666, Congress sought to expand the existing
federal bribery prohibition, 18 U.S.C. § 201, which only applied to federal officials.”).

87. 18 U.S.C. § 201(a)(1) (2006).

88. Dixson v. United States, 465 U.S. 482 (1984). The Court defined “public offi-
cial” in § 201(a) as someone with “official federal responsibilities,” prompting the
question of whether state and local employees were considered “public officials” for
the purposes of § 201 prosecutions. /d. at 496. For more information on the underly-
ing circuit split that motivated Congress, see Salinas v. United States, 522 U.S. 52, 58
(1997) (outlining the legislative purpose behind § 666 in advance of Dixson ruling).

89. The Senate Report for § 666 notes the Court’s upcoming decision in Dixson.
See S. Rep. No. 98-225, 370, reprinted in 1984 U.S.C.C.A.N. 3182, 3511.

90. The history is outlined well in Rosenstein, supra note 13.

91. The statute has been amended three times. The only noteworthy changes ef-
fected by these amendments were a redefinition of the word “state” to include the
District of Columbia, the inclusion of tribal governments as covered entities, and the
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The stated purpose of § 666, at the time of its creation, was to
protect the integrity of federal funds. The Senate Report on the legisla-
tion described the statute as a means of “vindicat[ing] significant acts
of theft, fraud, and bribery involving Federal monies which are dis-
bursed to private organizations or State and local governments pursu-
ant to a Federal program.”®? Section 666, when it passed, was
intended primarily to safeguard federal spending from theft and brib-
ery.”? It was not designed to be a general anti-corruption law;** Con-
gress, in passing § 666, clearly did not intend the law to encompass
every local bureaucrat’s petty theft or improper dealing.”>

Over the last twenty-five years, prosecutors and courts have read
§ 666 in a way that implicates individuals whose connection to federal
monies is tenuous at best. One prominent example is former Illinois
Governor Rod Blagojevich, who has been convicted of multiple brib-
ery and extortion counts.”® Blagojevich was convicted pursuant to
§ 666 despite the fact that he was not accused of affecting or misusing
federal monies.®” Indeed, many § 666 cases do not implicate the integ-
rity or security of federal monies.”® Instead, as a result of creative

clarification of the $10,000 tolling period. See 18 U.S.C. § 666(b), (d)(5) (2006); Pub.
L. 103-322, § 330003(c), 108 Stat. 1796, 2140 (1994); Pub. L. 101-647, §§ 1205(d),
1209, 104 Stat. 4831, 4832 (1990); Pub. L. 99-646, Sec. 59(a), 100 Stat. 3612 (1986).

92. S. Rep. No. 98-225, at 369 (1984) reprinted in 1984 U.S.C.C.A.N. 3182, 3510;
see also George D. Brown, Stealth Statute—Corruption, the Spending Power, and the
Rise of 18 U.S.C. § 666, 73 NotrRe DaME L. Rev. 247, 277 (1998) (quoting the same
language).

93. United States v. Cicco, 938 F.2d 441, 444 (3d Cir. 1991) (“[T]he language the
drafters of § 666 chose is also consistent with an intention of focusing solely on of-
fenses involving theft or bribery, the crimes identified in the title of that section.”).

94. United States v. Frega, 933 F. Supp. 1536, 1543 (S.D. Cal. 1996).

95. See Cicco, 938 F.2d at 446 (“Rather, Congress intended § 666 to address differ-
ent and more serious criminal activity. We find that the district court correctly con-
cluded that Congress did not intend § 666 to cover actions plainly prohibited by
§ 601.”).

96. Bob Secter & Jeff Coen, Blagojevich Convicted on 17 Corruption Counts, L.A.
Tmmes (June 27, 2011), http://articles.]atimes.com/2011/jun/27/mnews/la-pn-blago-
convicted-20110627.

97. See Second Superseding Indictment, United States v. Blagojevich, No. 08 CR
888 (N.D. Ill. Feb. 4, 2010), available at http://www.justice.gov/usao/iln/pr/chicago/
2010/pr0204_02b.pdf. While there was certainly a federal interest in Blagojevich’s
alleged attempts to sell the President-elect’s seat in the United States Senate, his in-
dictment on § 666 charges pertained to allegations of bribery in relation to hospital
construction. See Jeft Coen & Jeremy Gorner, Blogojevich Re-indicted, But Accusa-
tions the Same, CHicaGo BREAKING NEws (Feb. 4, 2010, 9:34 pm), http://archive.
chicagobreakingnews.com/2010/02/blagojevich-re-indicted-on-corruption-charges.
html.

98. See Brown, supra note 92, at 248. Brown’s article is a useful resource, but its
value has diminished with the intervening Supreme Court ruling in Sabri v. United
States, 541 U.S. 600 (2004).
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applications by prosecutors and expansive interpretations by courts,
§ 666 has evolved into a “general anti-corruption statute.””®

At one point, § 666 was controversial primarily because of its
potential implications for the federal-state balance of power.!%° Al-
though one premise of § 666—federal prosecutions of state and local
officials—has been the subject of considerable grumbling (not to men-
tion turf wars between federal and state prosecutors),'! the statute’s
facial constitutionality!°? is not in doubt.'93 In Sabri v. United States,
the Supreme Court unanimously declared that the enactment of § 666
was well within Congress’ authority under Article I of the Constitu-
tion, citing both the Spending Clause and the Necessary and Proper
Clause.'%* While some commentators have criticized the Court’s deci-
sion in Sabri as empowering Congress to create new federal criminal
laws with impunity,'%> issues of separation of powers and federalism
are generally beyond the scope of this Note.

I11.
BroaDp READINGS: EXPANDING THE WHAT, WHO, AND
How oF § 666

Federal courts—including the Supreme Court—have consistently
sanctioned expansive readings of § 666.1°¢ With these rulings, a com-
mon criticism has emerged: Section 666 has become a “national anti-
corruption statute.”'9? Courts have generally interpreted the funda-
mental questions arising out of § 666—the requisite connection to fed-
eral funds, the nature of covered jurisdictions and actors, and the

99. Brown, supra note 92, at 250 (citing Frega, 933 F. Supp. at 1540).

100. For an example of such an argument, see Brown, supra note 92.

101. The question of whether federal, as opposed to state or local, prosecutors should
confront state and local corruption is thorny, and makes for an entirely different dis-
cussion. It is notable that as federal prosecutions of state and local officials seem to be
increasing, local prosecutors seem to be growing more interested in a piece of the
action. For example, Cy Vance, the successful 2009 candidate for District Attorney in
New York County (Manhattan), publicly stated his intention to beef up the office’s
public corruption prosecutions. See Cy Vance Plan for Public Integrity Unit in Man-
hattan District Attorney’s Office, Cy VANcE For DA (July 19, 2009), http://
www.cyvanceforda.com/publicintegrityrelease.

102. Naturally, the statute could still be ruled unconstitutional as applied in specific
instances. The Court has, however, frowned on facial challenges to § 666’s constitu-
tionality. See, e.g., Sabri, 541 U.S. at 608-10.

103. See id. at 605-06.

104. Id.

105. See, e.g., Peter J. Henning, Federalism and the Federal Prosecution of State
and Local Corruption, 92 Ky. LJ. 75 (2003).

106. See discussion infra Parts III.A-C.

107. Brown, supra note 84, at 406.
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required method of payment offered—in ways friendly to the federal
government.!03

But whether the Court narrows or invalidates § 666, or fails to act
altogether, ultimate responsibility lies with Congress. Congress passed
a statute with such vague statutory language and permissive interpre-
tive precedents, and has yet to amend it appropriately. Congress
should be the branch that fixes these problems.

A. Is a Connection to Federal Funds Necessary?

In its early years, it was widely accepted that “§ 666 was in-
tended to protect the integrity of federal funds, and not as a general
anti-corruption statute.”'%® The primary purpose of the legislation was
clear—Congress ‘“cast a broad net to encompass local officials who
may administer federal funds.”!'® Although the statute’s text may not
have required such a focused reading, prosecutors and judges adopted
interpretations that, despite being broad, were reasonable given the
text’s vagueness. In Salinas v. United States, the Court unanimously
rejected the proposition that § 666 required prosecutors to “prove
[that] the bribe in some way affected federal funds.”!'!! The Court
pointed to the statute’s “expansive, unqualified language, both as to
the bribes forbidden and the entities covered,” as evidence of legisla-
tive intent to construe the statute broadly.!!> The Court effectively de-
termined that Congress, in designing § 666, did not care whether or
not a defendant’s actions had actually affected federal funds—an
ironic proposition considering the supposed purpose of the legisla-
tion.!13 It further cited principles of deference to Congress as justifica-
tion for judicially broad readings.!'!#

In Sabri, the Court declared that no nexus between federal funds
and corrupt behavior was necessary for a defendant to incur criminal

108. See, e.g., Cheryl Crumpton Herring, /8 U.S.C. § 666: Is It a Blank Check to
Federal Authorities Prosecuting State and Local Corruption?, 52 ALa. L. REv. 1317
(2001).

109. United States v. Frega, 933 F. Supp. 1536, 1543 (S.D. Cal. 1996).

110. United States v. Westmoreland, 841 F.2d 572, 577 (5th Cir. 1988).

111. Salinas v. United States, 522 U.S. 52, 55 (1997).

112. Id. at 56.

113. Justice Thomas, dissenting with Justice Scalia elsewhere, expressed concern
that “[w]ithout a jurisdictional provision that would ensure that in each case the exer-
cise of federal power is related to the federal interest in a federal program, § 666
would criminalize routine acts of fraud or bribery, which, as the Court admits, would
upset the proper federal balance.” Fischer v. United States, 529 U.S. 667, 690 n.3
(2000) (internal quotation marks omitted).

114. Salinas, 522 U.S. at 57.
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liability under § 666.'!> Justice Souter observed, “Money is fungible,
bribed officials are untrustworthy stewards of federal funds, and cor-
rupt contractors do not deliver dollar-for-dollar value.”!'® This may
follow logically, but it opened endless avenues for § 666 prosecutions.
The adoption of this approach has had serious implications for prose-
cutors, defendants, and courts.

If no nexus between federal funds and corrupt behavior needs to
be proved—indeed, if prosecutors are not required to demonstrate
even the slightest effect on federal funds—§ 666 applies to all state
and local officials regardless of their actual responsibilities. The 2009
federal stimulus bill''7 and 2010 health care reform bill,!!® each of
which directed hundreds of billions of dollars in federal spending to
states and municipalities, therefore came with an implicit condition:
even officials unconnected to, or unauthorized to spend, federal funds
could conceivably face criminal charges for abuse of those funds.!!®

This discussion is not about the extent to which we tolerate cor-
ruption. Rather, it questions whether federal criminal prosecutions are
necessarily the best method of addressing local and state corruption,
much of which barely affects concrete federal interests.

B.  Who Faces Criminal Liability Under § 6667

Since § 666 does not require a direct relationship between federal
funds and the underlying bribes, the question of who exactly faces
criminal liability under the statute is open to interpretation. A different
reading might presume that to face charges under § 666, the recipient
of a bribe must be in a position where he or she could affect the ex-
penditure of federal funds. Such an approach would seem reasonable,
especially given Justice Souter’s declaration in Sabri that § 666 is jus-
tified primarily by the need to protect federal spending, owing largely
to money’s “fungible” nature.'?° If a town receives federal highway
funds, but is the beneficiary of no other federal largesse, it would fol-
low logically that only those involved in the town’s transportation au-

115. Sabri v. United States, 541 U.S. 600 (2004). The Court explicitly discussed the
circuit split over the nexus requirement. /d. at 604.

116. Id. at 606.

117. American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, 123
Stat. 115.

118. Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119
(2010), as amended by Health Care and Education Reconciliation Act of 2010, Pub.
L. No. 111-152, 124 Stat. 1029.

119. While such a hypothetical situation is seemingly absurd, it is not proscribed by
any statutory enactments or judicial decisions.

120. Sabri, 541 U.S. at 606.
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thority could be culpable under § 666. In any event, the need for a
definitive answer as to the reach of federal law in this context would
serve the Court’s goal of “establish[ing] a uniform national
standard.”!?!

Section 666 defines what qualifies an entity, its officers, and its
bureaucrats for coverage: the receipt of “benefits in excess of $10,000
under a Federal program involving a grant, contract, subsidy, loan,
guarantee, insurance, or other form of Federal assistance.”!?? The
many categories of aid outlined by the statute are broad, and not par-
ticularly helpful in elucidating what constitutes covered federal fund-
ing.'>3 One court has noted that “the plain language of § 666(b) is
ambiguous in defining ‘Federal program’ and ‘Federal assistance’ . . .
the defining qualities of ‘Federal assistance’ are still unclear.”!?* The
statute’s terms are specific only in a superficial sense; it remains am-
biguous exactly what covered federal funding means in this particular
statutory framework.

The Supreme Court has endorsed a permissive interpretation in
response to this ambiguity. In Fischer v. United States,'>> the Court
ruled that a Florida hospital that had received Medicare reimburse-
ment payments for its patients’ treatments constituted a covered entity
for purposes of § 666.12¢ The Court ruled that because the hospital
was a covered entity, the defendant in Fischer—a hospital administra-
tor who faced fraud, bribery, and kickback charges under § 666—
could be prosecuted as an agent pursuant to the statute.'?’

Fischer claimed that Medicare payments were not truly payments
to the hospital, since they were in fact substitutes for insurance pay-
ments normally made by a patient or private insurer.!'?® Instead,
Fischer argued that the patients were the real beneficiaries of govern-
ment spending, not the hospitals.'?® As such, Fischer maintained, the
statute could not apply to him, since the Florida hospital was not a

121. See Skilling v. United States, 130 S. Ct. 2896, 2933 (2010) (internal quotation
marks omitted).

122. 18 U.S.C. § 666(b) (2006).

123. Id. (Covered aid includes grants, contracts, subsidies, loans, guarantees, insur-
ance, or other forms of Federal assistance.).

124. United States v. Marmolejo, 89 F.3d 1185, 1189 (5th Cir. 1996).

125. Fischer v. United States, 529 U.S. 667, 669 (2000).

126. The case was resolving a split between the Eleventh Circuit in United States v.
Fischer, 168 F.3d 1273, 1278 (11th Cir. 1999) and the Tenth Circuit in United States
v. LaHue, 170 F.3d 1026, 1031 (10th Cir. 1999).

127. Fischer, 529 U.S. at 669. Fischer, the defendant, was president of the company
controlling the hospital in question.

128. Id. at 678.

129. Id. at 676-77.
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covered jurisdiction.!3° The Court dismissed these arguments, stating
that the hospital, because it accepts Medicare, was subject to “substan-
tial government regulation.”!3! The Court thereby created a new crite-
rion for determining an entity’s status under § 666 that extends
beyond direct receipt of federal funding: “regulat[ion] or assist[ance]
by the Government for long-term objectives or for significant pur-
poses beyond performance of an immediate transaction.”'32 In
Fischer, the Court effectively enlarged § 666’s scope to include the
majority of America’s privately employed physicians, osteopaths,
podiatrists, chiropractors, and dentists who accept Medicare, Medi-
caid, or other government-funded health care programs—not to men-
tion their secretaries, custodians, and support staff.!33 In his dissent,
Justice Thomas noted that corner grocery stores, which accept food
stamps funded by federal assistance, could potentially be covered
given the expansive approach chosen by the Court.!3# It strains credu-
lity and defies congressional purpose to interpret § 666 as permitting
prosecutions of hospital employees.

The Court’s rejection of Fischer’s arguments affirmed the expan-
sive interpretive approach it chose for the statute that was first adopted
in Salinas.'35 The Court did, however, set an outer bound of the stat-
ute’s reach, noting that purchases made by the government in the
“usual course of business” would not incur coverage for an entity.!3°
Justice Kennedy pointed to the Senate Report on the legislation creat-
ing § 666, which stated, “not every Federal contract or disbursement
of funds would be covered [under § 666]. If a government agency
lawfully purchases more than $10,000 in equipment from a supplier, it
is not the intent of this section” to federalize prosecution of theft,
fraud, or bribery involving the supplying company.'3” Not all federal
spending, it seems, is federal spending for the purpose of § 666: If a
defense contractor is awarded a multi-billion dollar contract for mili-
tary equipment in its “usual course of business,” then it could presum-
ably be exempt from prosecution. It is no wonder that § 666 has
caused such uncertainty.

130. Id.

131. Id. at 680.

132. See id. at 680-81. This criterion is not discussed extensively elsewhere.

133. Justice Thomas, joined in dissent by Justice Scalia, criticized the Court’s inter-
pretation and noted that this constituted an “expansive” construction of § 666. Id. at
691.

134. Id. at 691-93.

135. See id. at 678.

136. This is discussed extensively throughout the opinion, as it is a provision of the
actual statute. See 18 U.S.C. § 666(c) (2006).

137. See S. Rep. No. 98-225, at 370, quoted in Fischer, 529 U.S. at 679.
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In a case predating Fischer, the Second Circuit had defined the
primary criterion for “whether the funds disbursed can be considered
Federal assistance” by examining whether the “statutory scheme in-
tended to promote public policy objectives,” instead of constituting
mere “payments by the government as a commercial entity.”!3® This
interpretation—which differs from the subsequent criteria elucidated
by the Fischer Court—would seem more logical had the court not
subsequently given “public policy objectives” a broad construction.
The appeals court ruled that a loan from the Farmers Home Adminis-
tration (FmHA),'3° which the defendant was obligated to repay with
additional interest, amounted to federal assistance for purposes of the
program.!4® The court stated that Congress had authorized the FmHA
loan program in order to accomplish specific policy goals, thereby
crowning it with the additional power to confer § 666 liability.!4! Un-
less judges are willing to assume that Congress frequently acts without
any policy or objective in mind—hardly a reassuring proposition—
then every penny spent by Congress, even loans slated for repayment,
would logically be associated with “public policy objectives.”

Currently, even the slightest connection to federal funds qualifies
an entity and its employees for criminal liability (except when, confus-
ingly, it does not, as in the case of the hypothetical defense contractor
mentioned earlier). Just as the entity problem continues to remain un-
resolved, the agency problem festers as well. Section 666 purports to
cover “agent[s]” of covered entities, and defines “agent” to include “a
person authorized to act on behalf of another person or a government,”
including ““a servant or employee, and a partner, director, officer, man-
ager, and representative.”!#> The actual ability to disburse, control, or
in any way affect federal funds is not mentioned anywhere in the stat-
ute. In this sense, broader readings are the logical result of the stat-
ute’s broad reach and vague language; responsibility lies, first and
foremost, with Congress.

The Courts of Appeals have given mixed signals on the meaning
of “agency” under § 666. For example, the Seventh Circuit upheld the
§ 666 conviction of an individual who had paid bribes to a Wisconsin

138. United States v. Rooney, 986 F.2d 31, 35 (2d Cir. 1993).

139. This program is now defunct, having been incorporated into the Farm Service
Agency following a 1994 reorganization of the United States Department of
Agriculture. See History of USDA’s Farm Service Agency, FARM SERvV. AGENCY,
http://www.fsa.usda.gov/FSA/webapp ?area=about&subject=landing & topic=ham-ah
(last modified Oct. 9, 2008).

140. Rooney, 986 F.2d at 34-35.

141. Id.

142. See 18 U.S.C. § 666(d)(1) (2006).
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state senator despite the fact that the bribes related to a program fi-
nanced, managed, and executed by the state’s governor.!4* The panel
reasoned that while the senator lacked actual specific power over that
program, a “legislator with the ability to control the senate’s agenda
can throw a monkey wrench into a Governor’s program.” !4+ No direct
connection between the actor and the spending entity was necessary,
nor was any actual power; presumably, the ability to delay an unre-
lated appointment or bill—standard political horse-trading—could
equal agency. This logic has indeterminate limits—surely all legisla-
tors, lobbyists, and staffers can be said to exercise control over “a
Governor’s program” in one sense or another.!4>

The Seventh Circuit’s reading is doubtless in the spirit of the Su-
preme Court’s § 666 jurisprudence: it is “expansive.”’!4¢ However, the
Court’s rationale in Gee is troubling, because an individual whose in-
fluence is merely tangential could face charges under the statute. A
municipal or state bureaucrat who lacks the ability to act unilaterally is
suddenly subject to serious criminal liability in federal court. With
minor—or even theoretical—power, it seems, comes great criminal
liability.

Other appellate courts have sanctioned broad understandings of
what constitutes an agent for § 666 purposes, thereby increasing the
pool of potential defendants.'#” The Third Circuit claimed that Con-
gress, in formulating § 666, sought to “enlarge and clarify the class of
persons subject to the federal bribery laws.” 48 Yet if Congress desired
to enlarge the target class, then it should have done so explicitly. Con-
gress is the sole branch with the power to create and define new fed-
eral crimes.'*® The careful balance of power established in the U.S.
Constitution should not so easily subject the ambit of Congressional
statutes to the Executive’s whims or the Judiciary’s varied modes of
interpretation.!>0

143. United States v. Gee, 432 F.3d 713, 714 (7th Cir. 2005).

144. Id. at 715.

145. To dispassionate observers, this might seem to be a stretch; surely a state sena-
tor has more control over legislation than the average citizen. This is true—but a
broad, plenary power to “throw a monkey wrench” hardly amounts to agency in any
fair, meaningful sense of the word.

146. See Fischer v. United States, 529 U.S. 667, 691 (2000) (Thomas, J., dissenting).
147. See infra pp. 826-27.

148. United States v. Cicco, 938 F.2d 441, 445 (3d Cir. 1991).

149. See United States v. Hudson, 11 U.S. 32 (1812).

150. From a separation of powers standpoint, it is clear that once federal crimes have
become commonplace, the duty to define those crimes is committed to Congress. See
Common Law Crimes Unconstitutional, CONsTITUTION BLOG (Sept. 26, 2010), http://
constitutionalism.blogspot.com/2010/09/common-law-crimes-unconstitutional.html
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One federal prosecutor has posited a hypothetical scenario.!>!
Imagine a police officer in a small municipality, who faces charges of
accepting kickbacks from drug traffickers in exchange for ignoring
activity at a suspected methamphetamine lab on the outskirts of town,
which violates state anti-drug laws. Presume that the rural township,
home to only a few hundred people, receives no direct federal funding
whatsoever.'>2 Could the local police officer, receiving his mandate,
authority, and paycheck directly from the municipality with no finan-
cial input on the part of the federal government, face charges under
§ 6667

The plain text of the statute would suggest not, but the reality is
probably different given the range of creative theories that the govern-
ment has used—with courts’ permission—in recent years. A prosecu-
tor might allege that the police officer is an agent of the state, which
certainly does receive federal funds. Two potential theories could jus-
tify such an assertion. First, if the state contributes in any way to the
town, such as by providing funding or training officers, the state could
be said to have a pecuniary interest in the town. In relying on a theory
that money is fungible, state receipt of federal funding could be im-
puted to municipalities, thereby justifying a federal interest in the
township’s law enforcement.!>3 Second, the officer could be perceived
as an agent of the state by virtue of his role in enforcing state law,
even as he is employed by the municipality. Even though the officer
has no involvement with state or federal policymaking or monies, he
could nonetheless be held criminally liable under a statute designed
primarily to protect the federal treasury, by virtue of his oath to en-
force state traffic laws.'>* This situation, while admittedly hypotheti-
cal, is a plausible extension of § 666’s pattern of construction, and

(discussing the Constitution’s textual commitment of all lawmaking powers exclu-
sively to Congress, and the tension that results from the federal judiciary’s abdication
of jurisdiction to try common law crimes while such crimes are still prosecuted in
some state courts).

151. In the course of researching this paper, I had several background conversations,
off the record, with attorneys familiar with § 666. In line with their wishes, I have
kept their identities private.

152. This scenario is, in one sense, implausible. Virtually every municipality re-
ceives some sort of federal funding, either for health, education, highway funds, or
one of any number of federal grant programs. The example, however unlikely, is used
to illustrate a broader point.

153. Justice Souter justified this approach, saying “liquidity is not a financial term
for nothing; money can be drained off here because a federal grant is pouring in
there.” Sabri v. United States, 541 U.S. 600, 606 (2004).

154. 1 do not doubt that the police officer in this hypothetical scenario is committing
a serious crime. But other statutes, unrelated to the integrity of federal funds, surely
address his conduct.



826 LEGISLATION AND PUBLIC POLICY [Vol. 14:805

raises the question of whether the statute imposes any meaningful lim-
its on prosecutorial power.!>>

Recently, the possibility of unencumbered expansion of what
constitutes an “agent” for § 666 purposes has led some courts, aware
of the statute’s manifold gaps, to act more cautiously.!>¢ In 2010, the
Fifth Circuit considered a case in which a jury had convicted several
local Mississippi judges of accepting bribes.'>” According to the pros-
ecutor’s theory, the judges, who were employed by the county in
which they served and had been elected, were in fact agents of the
state’s Administrative Office of the Courts (AOC).!58 The AOC,
which plays a role in administering the state’s courts, had received
over $10,000 in federal funds for programs wholly unrelated to judi-
cial activity.!>?

The Fifth Circuit ruled that the county judges were “agents” of
the AOC, but only insofar as they hired chambers staff whose salaries
were paid partially by the AOC.1%° However, the court then dismissed
their convictions under § 666, saying that the bribes received “had no
‘connection with any business, transaction, or series of transactions’ of
the AOC.”'°! The court further distinguished several cases in the
Eleventh Circuit, in which local and state judges had accepted bribes
in connection with their official, judicial duties.'®> Agency is a func-
tion of specific, case-by-case circumstances; the same person could be
an agent in one situation, and yet not in another.'®3

155. Note that even if the officer’s crimes are not actionable under § 666, he can
probably be tried on an array of federal drug trafficking and conspiracy counts. This
example belies no sympathy for any corrupt, drug-trafficking police officer.

156. See, e.g., United States v. Whitfield, 590 F.3d 325 (5th Cir. 2009); United
States v. Abbey, 560 F.3d 513 (6th Cir. 2009).

157. Whitfield, 590 F.3d at 325.

158. Id. at 344. At trial, the jury notably rejected the Government’s alternate conten-
tion that the judges were agents of Harrison County, another recipient of federal
funds. Id. at 344 n.13.

159. Id. The only judicial activity that federal funding was invested in, apparently,
was the installation of electronic displays in certain courtrooms. Id.

160. Id. at 345.

161. Id. at 346 (citing 18 U.S.C. § 666(a)(1)(B) (2006)).

162. Id. (citing United States v. Castro, 89 F.3d 1443, 1447-48, 1454 (11th Cir.
1996) and United States v. Massey, 89 F.3d 1433, 1436-37 (11th Cir. 1996)) (“In
those cases, the defendants were . . . state judges [who] accepted kickbacks from
attorneys in exchange for appointments as special assistant public defenders, an ar-
rangement which garnered the attorneys (and ultimately the judges) significant fees at
the expense of the county (which was a recipient of federal funds, in excess of 90
million a year).”).

163. See, e.g., id. (“A review of the record in this case makes clear that, insofar as
Whitfield and Teel may have been agents of the AOC, their role as such had nothing
to do with their capacity as judicial decisionmakers.”).
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One court has noted, tongue-in-cheek, that under § 666 an offi-
cial could be convicted of bribing himself.'®* Although this scenario
is—one hopes—unlikely, it demonstrates the potentially absurd out-
comes fomented by the statute’s vagueness. Ultimately, Congress
must specifically address who is an “agent” for purposes of § 666.
Failure to do so will intensify the confusion for courts and practition-
ers alike, and lead to continued inconsistencies in the prosecution of
state and local corruption.

C. Does § 666 Apply to lllegal Gratuities?

One critical question related to § 666 is whether or not the statute
extends criminal liability to the receipt of questionable gratuities. In
Sabri, the Court noted that § 666 was intended to cover a “bribe that
goes well beyond liquor and cigars.”'> This dictum, advising caution
and prudence, would seem to have suggested some sort of de minimis
exception for small payments and gifts. Congress, however, has never
formally incorporated such an exception into § 666. Furthermore, no
federal courts have adopted, or paid heed to, Justice Souter’s words.
While § 666 establishes minimum amounts that must be satisfied in
other areas—federal funds received, the value of the transaction in-
volved—there exists no lower limit on the value of the bribe received
or offered.'®® In theory, a five-dollar bribe, or an exceedingly cheap
cigar, could invite prosecution.

While it is easy to dismiss such possibilities as ridiculous, they
are well within the realm of possibility. Courts have traditionally read
the term “anything of value” to encompass the full possibilities of the
human imagination.'®” “Congress’ frequent use of ‘thing of value’ in
various criminal statutes has evolved the phrase into a term of art
which the courts generally construe to envelop both tangibles and

164. United States v. Abbey, 560 F.3d 513, 520 n.8 (6th Cir. 2009).

165. Sabri v. United States, 541 U.S. 600, 606 (2003).

166. While some have argued that such a requirement is implied, courts have
roundly rejected this line of reasoning. See Abbey, 560 F.3d at 522 (“This is a red
herring: the government is not required to prove this to sustain a 666 conviction.”).
167. Section 666(a)(1)(B) requires that the transaction, or series of transactions, “in-
volv[e] any thing of value of $5,000 or more.” In practice, this is rarely a bar, since it
refers to the benefit being allegedly provided by the corrupt “agent.” If someone were
to bribe an agent with the intent to receive less than $5,000 in material benefit, he
would not be open to prosecution, but this has nothing to do with the amount of the
alleged bribe itself.
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intangibles.”1%® According to the Second Circuit, “amusement” is a
thing of value, as are sexual intercourse and the promise of sexual
intercourse.!®® The court declined to clarify whether that promise need
have been consummated, or offered in seriousness, competence, or so-
briety, in order to be potential grounds for the initiation of criminal
proceedings. If value can be attached, in any form, it could theoreti-
cally justify a federal indictment.

In Salinas, the Court had recognized the absurd situations that its
reading might create, and attempted to offer a caveat. The “statute
[does not] limit the type of bribe offered . . . [the statute] encom-
pass[es] all transfers of personal property or other valuable considera-
tion in exchange for the influence or reward.”!7° In emphasizing that
the property must be offered “in exchange for the influence or re-
ward,” the Court signaled that illegal gratuities were not covered
under § 666.17!

It is not always easy in practice to discern an illegal bribe from an
illegal gratuity.!”? “The lines between conduct constituting . . . bribery
[and] payment of an illegal gratuity . . . to a public official are poorly
defined and often turn on minor differences in the parties’ intent.”!”3
One approach maintains, “[T]he primary difference between bribery
and illegal gratuities is that bribery requires a corrupt intent, while an
illegal gratuity does not.”'74 This is often translated to require the ex-
istence of a quid pro quo; a bribe requires one, whereas a gratuity does
not.!”>

168. United States v. Nilsen, 967 F.2d 539, 542 (11th Cir. 1992).

169. United States v. Girard, 501 F.2d 69, 71 (2d Cir. 1979).

170. Salinas v. United States, 552 U.S. 52, 57 (1997).

171. The Court did not directly discuss the gratuities issue in the course of its Salinas
opinion, but the “in exchange” language closely tracks the general concept of a quid
pro quo. See discussion infra pp. 31-32.

172. See Steven A. Levin, lllegal Gratuities in American Politics: Learning Lessons
from the Sun-Diamond Case, 33 Loy. L.A. L. Rev. 1813, 1820-22 (2000). One ongo-
ing question, for example, is whether employment can be considered a gratuity. See,
e.g., United States v. Grubb, 11 F.3d 426, 434 (4th Cir. 1993); United States v. Cicco,
938 F.2d 441, 444 (3d Cir. 1991).

173. Elkan Abramowitz, Navigating the Shoals of Political Gift-Giving, N.Y. L.J.,
July 6, 1999, at 1.

174. Suzette Richards & Robert Warren Topp, Federal Criminal Conflict of Interest,
36 Am. Crim. L. REv. 629, 631 (1999).

175. See United States v. Brewster, 506 F.2d 62, 72 (D.C. Cir. 1974). Section 201,
which existed prior to § 666, includes provisions that expressly criminalize both
bribes and gratuities. The prohibition on illegal bribes is codified in subsection (b),
and illegal gratuities in subsection (c). The Court has maintained that for gratuities to
rise to the level of a crime, however, “the Government must prove a link between a
thing of value conferred upon a public official and a specific ‘official act’ for or
because of which it was given.” United States v. Sun-Diamond Growers of Cal., 526
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Much of the thinking, among both practitioners and judges, about
§ 666 is predicated on their understandings of other, related statutes.
Section 666 was created to “redress particular deficiencies in identi-
fied existing statutes,” such as § 201.!7¢ Often, when courts interpret
§ 660, they point to § 201, or other federal corruption statutes, as in-
dicative of statutory purpose and scheme.!”” This tendency to analo-
gize the two statutes, however, is flawed. While § 201 explicitly
covers gratuities,'”® § 666 does not;!”® consequently, § 666 gratuities
prosecutions have emerged as an uncertain area of the law. The “con-
fusing relationship”!80 between the statutes has begotten a circuit split
as to whether § 666 intended to evoke the gratuities provision of
§ 201, in addition to the bribery provision it parrots.'8! A canon of
statutory interpretation, however, says that congressional silence
should not be interpreted as a grant of automatic assent.!'8?

Three circuits have ruled that § 666 imposes criminal liability for
gratuity offenses. Two circuits have held that § 666 covers only brib-
ery, and illegal gratuities offenses cannot be prosecuted under the stat-
ute.!83 Two other circuits lean in opposite directions—the Sixth favors
the inclusion of illegal gratuities in the statutory framework, while the
Eleventh appears to reject it.!34

U.S. 398, 405 (1999). The “official act” requirement is stated in 18 U.S.C.
§ 201(b)(1)(A). The key distinction between these two crimes is the element of intent.
“For bribery there must be a quid pro quo—a specific intent to give or receive some-
thing of value in exchange for an official act. An illegal gratuity, on the other hand,
may constitute merely a reward [for official action].” Id. at 404-05.

176. United States v. Cicco, 938 F.2d 441, 445-46 (3d Cir. 1991).

177. See, e.g., Salinas v. United States, 522 U.S. 52, 58 (1997).

178. 18 U.S.C. § 201(c) (2006).

179. See Justin V. Shur, Defining the Scope of 18 U.S.C. § 666: Does the Federal
Program Bribery Provision Extend to lllegal Gratuities?, presented at the 24th An-
nual ABA-CLE Institute on White Collar Crime, Feb. 25, 2010, at 2 (on file with
author).

180. Id. at 1.

181. See United States v. Zimmerman, 509 F.3d 920, 927 (8th Cir. 2007); United
States v. Zwick, 199 F.3d 672, 686 (3d Cir. 1999), abrogated by Sabri v. United
States, 541 U.S. 600 (2004); United States v. Jennings, 160 F.3d 1006, 1015 n.4 (4th
Cir. 1998); United States v. Agostino, 132 F.3d 1183, 1190 (7th Cir. 1997); United
States v. Bonito, 57 F.3d 167, 171 (2d Cir. 1995).

182. See YuLE Kim, CONG. RESEARCH SERV., 97-589, STATUTORY INTERPRETATION:
GENERAL PrINCIPLES AND RECENT TRENDS 16 (2008).

183. See cases cited infra notes 193, 195.

184. United States v. Abbey, 560 F.3d 513, 520 n.8 (6th Cir. 2009); United States v.
Siegelman, 561 F.3d 1215, 1226 (11th Cir. 2009), vacated, 130 S. Ct. 3542 (2010).
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The Second Circuit has issued two relevant rulings, both of
which state that § 666 covers illegal gratuities. The first opinion
rooted its interpretation in the similarity between the general language
of § 666 and the gratuities provision of § 201(c), both of which re-
quired the payment or gift be made “for or because of” official ac-
tion.'8> When Congress amended § 666 to change that language to the
present-day version—‘to influence or reward”’!8¢—the Second Circuit
reaffirmed its holding in United States v. Bonito.'8” In Bonito, the
second opinion to discuss the issue, the court noted that the new lan-
guage closely resembled the earlier version, and that “the current stat-
ute continues to cover payments made with intent to reward past
official conduct, so long as the intent to reward is corrupt.”!88

The Eighth Circuit has adopted this approach as well, stating that
“Section 666(a)(1)(B) prohibits both the acceptance of bribes and the
acceptance of gratuities intended to be a bonus for taking official ac-
tion.”!8° The Seventh Circuit has also adopted this view, “declin[ing]
to import an additional, specific quid pro quo requirement into the
elements of § 666(a)(2).”190

The Fourth Circuit directly criticized the Second and Seventh
Circuits,'®! noting that “[t]hese decisions blur the longstanding dis-
tinction between bribes and illegal gratuities.”!®> While the court pre-
ferred to rule on narrower grounds (the defendant had, in fact, been
convicted on bribery charges), it stated that the amended language of
§ 666 was intended to exclude gratuities from the statute.!®3 The Third
Circuit has echoed the Fourth’s reasoning.!'%4

This split turns on the question of whether § 666 requires a quid
pro quo. Unlike § 201, § 666 relies on the more malleable language of
“intending to be influenced or rewarded.”!'®> The circuits that have
embraced the prosecution of illegal gratuities argue that § 666’s lan-

185. United States v. Crozier, 987 F.2d 893, 899 (2d Cir. 1993).

186. 18 U.S.C. § 666(a)(2) (2006).

187. United States v. Bonito, 57 F.3d 167, 171 (2d Cir. 1995).

188. Id.

189. United States v. Zimmerman, 509 F.3d 920, 927 (8th Cir. 2007).

190. United States v. Agostino, 132 F.3d 1183, 1190 (7th Cir. 1997).

191. The Seventh Circuit’s jurisprudence on this issue seems muddled at times. See
United States v. Medley, 913 F.2d 1248, 1260 (7th Cir. 1990) (“The essential element
of a section 666 violation is a ‘quid pro quo’ . ...”).

192. United States v. Jennings, 160 F.3d 1006, 1015 n.4 (4th Cir. 1998).

193. Id. See also Shur, supra note 179, at 3.

194. United States v. Zwick, 199 F.3d 672, 686 (3d Cir. 1999) (citing the Fourth
Circuit’s decision in Jennings in which the court contemplated that § 666 may not
criminalize gratuities).

195. 18 U.S.C. § 666(a)(1)(B) (20006).
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guage effectively disposes of the need to directly prove any quid pro
quo requirement, claiming that corrupt intent itself governs.!9®

Other circuits’ signals on the quid pro quo issue may indicate
their leanings on the broader gratuities question. The Eleventh Circuit,
for example, recently ruled that “the official must agree to take or
forego some specific action in order for the doing of it to be criminal”
under § 666.1°7 A “close-in-time relationship” between the gift and
the action is not sufficient; instead, a real quid pro quo must be
proven.!°® While the Eleventh Circuit did not directly consider
whether § 666 covers illegal gratuities, its requirement of a quid pro
quo would seem to functionally limit § 666 to bribery and kickback
prosecutions. The Sixth Circuit, on the other hand, has echoed the
Seventh Circuit, and does not require a quid pro quo be proven to
sustain a conviction under § 666.19°

Each circuit, including those that have not yet considered the ille-
gal gratuities question directly, imposes its own interpretation of the
statute. The Eleventh and Sixth Circuits’ 2009 rulings indicate that the
split among the circuits is widening, and only the Supreme Court or
Congress can now clarify the law and achieve consistency. Until either
branch takes action, a politician in New York may face conviction
under a § 666 gratuities theory, while his New Jersey counterpart may
not, even if the two engage in identical conduct.?%°

IV.
THE OVERCRIMINALIZATION DEBATE: SHIFT TO § 6667

The debate over “honest services,” which reached a crescendo in
2010 with the rulings in Skilling, Black, and Weyhrauch, has subsided
somewhat as prosecutors, defendants, and judges sift through what re-
mains of § 1346’s previously expansive definition.?°! While § 1346 is

196. See, e.g., Agostino, 132 F.3d at 1190.

197. United States v. Siegelman, 561 F.3d 1215, 1226 (11th Cir. 2009).

198. Id. The court noted that the agreement could be implied, in line with the Su-
preme Court’s interpretation of the Hobbs Act, 18 U.S.C. § 1951, which criminalizes
extortion under the color of official right. See United States v. Evans, 504 U.S. 255,
274 (1992) (Kennedy, J., concurring).

199. United States v. Abbey, 560 F.3d 513, 520 (6th Cir. 2009) (quoting United
States v. Gee, 432 F.3d 713, 714 (7th Cir. 2005)).

200. New York federal district courts, which are covered by the Court of Appeals for
the Second Circuit, follow the Bonito line of cases, discussed supra note 187 and
accompanying text; New Jersey’s federal district court, under the appellate jurisdic-
tion of the Third Circuit, follows Cicco, discussed supra note 148 and accompanying
text.

201. Many convicted defendants are now asking courts to reopen and reassess their
cases. See, e.g., Bruno Responds to ‘Honest Services’ Ruling, CBS6 WRGB (June 24,



832 LEGISLATION AND PUBLIC POLICY [Vol. 14:805

likely to garner less attention following the Court’s rulings, discussion
of the underlying issues—the perceived problems of federal over-
criminalization and expansive, vague statutory language—is unlikely
to end in the near term. In many ways, the “honest services” debate
was never truly about § 1346 alone; it spoke to the overall scheme of
federal fraud prosecutions.??> To critics of Congress’ approach,
§ 1346 was merely a particularly egregious example of an overbroad
statute.?93 The Cato Institute, a conservative legal think tank, recently
cited § 1346 as “one of the worst sources of federal overcriminaliza-
tion and due process violations,” but noted that post-Skilling, “the
problem [of overcriminalized corruption] remains.”?%4

Because the overcriminalization controversy touches on both
overarching and mundane jurisprudential and constitutional questions,
future litigation is likely. Section 666 is more likely than many other
statutes to be targeted. While “honest services” mail fraud was the
subject of the most recent round of litigation, it was not the most fre-
quently used criminal corruption statute on the books prior to Skill-
ing.?%> Between 1986 and 2008, a greater number of federal public
corruption prosecutions against state and local officials arose under
§ 666 than under the mail fraud statute.20¢

2010, 10:11 am), http://www.cbs6albany.com/articles/honest-1275325-ceo-skilling.
html.

202. The parallels between § 1346 and § 666, pri