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EXTRA-STATE ARMED CONFLICTS: IS THERE A
NEED FOR A NEW LEGAL REGIME?

Roy S. SCHONDORF!

I. INTRODUCTION

What is the legal status of the Guantanamo Bay detainees?
May an Al Qaeda member be targeted while he is sleeping
under his own roof? May members of the United States’
armed forces wear civilian clothing in their military operations
against Al Qaeda? How much collateral damage, if any, is ac-
ceptable in the context of an attack directed at an Al Qaeda
member? These are but a few of many perplexing questions
raised regarding the proper relation between the existing laws
of war and new global realities as world politics shift in the
wake of the attacks of September 11, 2001.

Our thinking about these complex questions is informed,
and sometimes even shaped, by habitual recourse to the clas-
sic, well established dichotomies of international law. Dichoto-
mies such as war and peace and inter-state versus intra-state
armed conflicts form the basis of our understanding of the law
and dynamics of conflict situations.? Such dichotomies of in-
ternational law are incorporated in, or at least lie in the back-

1. Candidate for Doctor of Juridical Science (J.S.D.), New York Univer-
sity School of Law (schondorf@juris.law.nyu.edu). I wish to thank Theodor
Meron, Joseph Weiler, Benedict Kingsbury, Samuel Estreicher, Gabriella
Blum, Pnina Baruch-Sharvit, Niko Krisch, Anthea Roberts, Eran Shamir-
Borer, and the participants of the J.S.D. colloquium and of the Hauser
Global Law School Seminar at New York University School of Law for their
valuable comments. I also thank my editor, Hilit Blum, and the editors of
the N.Y.U. Journal of International Law and Politics for their tireless work
on this Article.

2. I use the terms “inter-state armed conflict” and “intra-state armed
conflict” because the more common terms used in international legal dis-
course—“international armed conflict” and “non-international armed con-
flict”—create the false impression that no other category of armed conflict
may exist. The terms inter-state conflict and intra-state conflict do not suffer
from this shortcoming. See Anthea E. Roberts, Righting Wrongs or Wronging
Rights? The United States and Human Rights Post-September 11, 15 EURr. J. INT’L
L. 721, 747 (2004).
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ground of, the basic treaties of the laws of war.®> These treaties
are imbued with moral authority that, in turn, fortifies tradi-
tional dichotomies and thus makes it more difficult to analyze
conflict situations without substantial reliance on them.*

And yet, there can be little doubt that these traditional,
well-defined dichotomies in the law have been outmoded by a
new and messier political reality. At the time the Geneva
Conventions were drafted, states rarely pursued ongoing mili-
tary operations against non-state actors in the territory of other
states. The Conventions’ main purpose was regulating inter-

3. Hague Convention (IV) Respecting the Laws and Customs of War on
Land, Oct. 18, 1907, 36 Stat. 2277 [hereinafter Hague Convention]. The
Geneva Conventions consist of four treaties: Geneva Convention for the
Amelioration of the Condition of the Wounded and Sick in Armed Forces in
the Field, Aug. 12, 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31 [hereinafter Geneva
Convention I]; Geneva Convention for the Amelioration of the Condition of
Wounded, Sick and Shipwrecked Members of the Armed Forces at Sea, Aug.
12, 1949, 6 U.S.T. 3217, 75 U.N.T.S. 85; Geneva Convention Relative to the
Treatment of Prisoners of War, Aug. 12, 1949, 6 UST 3316, 75 UNTS 135
[hereinafter Geneva Convention III]; Geneva Convention Relative to the
Protection of Civilian Persons in Time of War, Aug. 12, 1949, 6 U.S.T. 3516,
75 U.N.T.S. 287. Articles 2 and 3 are common to all four Geneva Conven-
tions. Thus, when referring to these articles, the four conventions collec-
tively will be termed the “Geneva Conventions.” The provisions relating to
interstate armed conflicts—including common article 2—were supple-
mented by Additional Protocol 1. Protocol Additional to the Geneva Con-
ventions of 12 August 1949 and Relating to the Protection of Victims of In-
ternational Armed Conlflicts (Protocol I), June 8, 1977, 1125 UN.T.S. 3
[hereinafter Additional Protocol I]. Common article 3, relating to armed
conflicts not of an international character, was supplemented by Additional
Protocol II. Protocol Additional to the Geneva Conventions of 12 August
1949, and Relating to the Protection of Victims of Non-International Armed
Conflicts, June 8, 1977, 1125 U.N.T.S. 609 [hereinafter Additional Protocol
II].

4. For example, the Geneva Conventions, which are undoubtedly im-
bued with moral authority, rely heavily on the basic dichotomies between
peace and armed conflict (the Geneva Conventions apply only in situations
of armed conflict and do not apply in times of peace) and between inter-
state and intra-state armed conflicts (applying different regimes to these two
types of conflicts).

5. Christopher Greenwood, International Law and the ‘War Against Terror-
ism’, 78 INT’L ArrF. 301, 301 (2002) (stating, in reference to the attacks of
September 11, 2001, that “a challenge on this scale by a non-state actor to
the one superpower calls for entirely new thinking about the nature of inter-
national law”).

6. For instance, when surveying extra-territorial military operations
taken by states against non-state actors, Yoram Dinstein cites only one exam-
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state wars.” Today, however, the frequency of inter-state wars
has diminished while conflicts undreamed of in the days when
the classic dichotomies made sense are becoming more and
more common.®

This Article is focused on one type of such non-traditional
conflicts: ‘extra-state hostilities’. For the purpose of this Arti-
cle, ‘extra-state hostilities’ are defined as ongoing hostilities
between a state and a non-state actor that take place, at least in
part, outside the territory of the state.? Extra-state hostilities

ple of such operations prior to World War II: the American military expedi-
tion into Mexico in 1916, which was provoked by attacks on American terri-
tory by the armed bands of Franciso Villa. Yoram DINSTEIN, WAR, AGGRES-
SION AND SELF-DEFENSE 218 (8d ed. 2001). Only a few other incidents are
noted in the literature. See Barry A. Feinstein, Operation Enduring Freedom.:
Legal Dimensions of an Infinitely Just Operation, 11 J. TrRansNaT’L L. & PoL’y
201, 280 n.284 (2002) (“Pirates used Spanish-held Amelia Island off the Flor-
ida coast during the early 1800’s as a base from which to pillage the U.S. In
1817, the U.S. attacked the island, despite the fact that Spain had engaged in
no military action against the U.S., since Spain had not succeeded in re-
pressing the raiders.”); Roy Emerson Curtis, The Law of Hostile Military Expedi-
tions as Applied by the United States, 8 Am. J. INT'L L. 224, 236-38 (1914) (noting
the 1838 Caroline incident, in which Britain entered U.S. territory and de-
stroyed a steamer in order to prevent an attack by non-state actors on Ca-
nada, and General Jackson’s incursion into Spanish Florida in 1818).

7. When the Geneva Conventions were drafted in 1949, inter-state wars
were the most common type of armed conflict. Ongoing hostilities between
states and non-state actors were generally limited to civil wars taking place
within the territory of a state. Non-state actors were nowhere near as power-
ful as they are today and did not pose a serious strategic threat to states, at
least not by attacking them from outside their territory.

8. Apart from the types of hostilities discussed in this Article, there are
other non-traditional situations of ongoing hostilities, such as ongoing hos-
tilities between two non-state actors in two different states, which this Article
does not address. See Roberts, supra note 2, at 747.

9. Admittedly, this Article does not define extra-state hostilities with
precision and therefore does not draw specific lines between situations of
intra-state armed conflict and extra-state hostilities. Two questions regard-
ing the definition of extra-state hostilities are beyond the scope of this Arti-
cle and are left for future research: First, the question of what portion of the
conflict needs to take place outside the territory of the state to be considered
an extra-state hostility; and, second, the question whether the scope of extra-
state hostilities should be defined to include conflicts between states and
non-state actors, when the latter operate outside the territory of the state but
the actual hostilities are limited to the territory of the state. While these are
without doubt important questions, they do not affect the existence of extra-
state armed hostilities as a separate category of armed conflict, nor do they
affect their regulation.
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do not naturally fit into the traditional categories of interna-
tional law. Thus, in the present state of affairs—for example,
in a conflict like that between the United States and Al
Qaeda!®—the usefulness of traditional dichotomies begins to
break down, and a whole array of uncertainties arises. When
extra-state hostilities erupt, does international law recognize
this as an armed conflict, or is the legal status of the situation
still one of peace? If there is an armed conflict under interna-
tional law, what kind of armed conflict is it—inter-state or in-
tra-state? Or is it neither—that is, should international law
recognize a third, more appropriate category of armed con-
flicts? If so, which existing laws should apply to this new cate-
gory?

These questions carry more than mere theoretical signifi-
cance. Determining whether a certain situation constitutes
war—and if so, whether it is war of the intra-state or inter-state
variety—determines in turn the legal regime that should apply
to it. For example, in times of peace states are not allowed to
target individuals,!! and they are not allowed to detain people
indefinitely without first trying them in court.!? During an in-
ter-state armed conflict, however, a different legal regime ap-
plies: The armed forces of the warring states may lawfully tar-

10. Unlike most of the academic literature on the subject, this Article is
not limited to armed conflicts between states and terrorist groups. It is con-
cerned with conflicts between states and non-state actors. Obviously, some
non-state actors may fall under the definition of terror organizations, in
which case the current discussion may be relevant to questions concerning
the struggle against terrorism. But not all non-state actors are necessarily
terror organizations, and this Article relates to conflicts involving these non-
state actors as well. While Al Qaeda has become a symbol of evil to the west-
ern world, not all non-state actors are necessarily evil. Some non-state actors
fight to achieve goals that many in the international community perceive as
legitimate (e.g., self-determination or fighting apartheid). Atleast in theory,
non-state actors can use alternative methods of warfare that are deemed to
be more legitimate (e.g., not targeting civilians). Hence, one should always
be cautious when drawing analogies between Al Qaeda and other non-state
actors.

11. See, e.g., European Convention for the Protection of Human Rights
and Fundamental Freedoms, Nov. 4, 1950, art. 2(2), 213 U.N.T.S. 221 [here-
inafter European Convention on Human Rights]. For an interpretation of
this article in the context of anti-terrorist operations, see McCann v. United
Kingdom, 324 Eur. Ct. H.R. 8, 45-46 (1995).

12. See, e.g., European Convention on Human Rights, supra note 11, art.
5.
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get enemy combatants and military objectives,!® and battlefield
detainees may be held until the cessation of hostilities, so long
as they are accorded prisoner-of-war status.!* In the case of
intra-state armed conflicts, a third legal regime applies.!'> The
armed forces of the state can lawfully target enemy combatants
and military objectives,!® but those fighting on behalf of the
non-state actor may be prosecuted by the state if they target
the state’s forces and assets.!” Moreover, they are not ac-
corded prisoner-of-war status under the laws of intra-state
armed conflicts.!'® The ability to place a given situation into
one—or none—of these categories is therefore a matter of
considerable practical significance.

This Article addresses the classification and regulation of
extra-state hostilities and in so doing, makes three claims.
First, it is the law of armed conflicts, and not that of peace,
that should be the frame of reference for the regulation of
extra-state hostilities. Second, the Article calls for the creation
of a new category of armed conflict in international law for
such situations—“extra-state armed conflict’—since such hos-
tilities have unique features rendering their classification into
traditional categories of intra or inter-state armed conflict in-
appropriate.!® Finally, the Article argues that recognition of

13. Additional Protocol I, supra note 3, art. 43(2) (“Members of the
armed forces of a Party to a conflict . . . are combatants, that is to say, they
have the right to participate directly in hostilities.”).

14. Geneva Convention III, supra note 3, arts. 4-5, 118.

15. Geneva Conventions, supra note 3, art. 3. Additional Protocol II also
governs certain intra-state armed conflicts that meet additional specific re-
quirements. Additional Protocol II, supra note 3, art. 1.

16. See Additional Protocol II, supra note 3, arts. 3-4, 13 (declaiming any
abrogation of a state’s sovereign power to defend itself and to reestablish law
and order, guaranteeing respect of the persons of non-combatants and for-
bidding the targeting of civilians in military operations so long as they do
not take part in combat). There is no parallel prohibition on the targeting
of combatants and military objectives.

17. LesLiE C. GREEN, THE CONTEMPORARY Law OF ARMED CONFLICT 318
(2d ed. 2000).

18. Marco Sassoli, Use and Abuse of the Laws of War in “The War on Terror-
ism”, 22 Law & INeQ. 195, 210-11 (“[International Humanitarian Law] of
non-international armed conflicts foresees no prisoner of war status, con-
tains no other rules on the status of persons detained in relation to the con-
flict, or reasons justifying detention of civilians.”).

19. The term “extra-state armed conflict” intends to capture the two de-
fining characteristics of such hostilities: the idea that the conflict takes
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this new category of armed conflicts does not result in a legal
void. Extra-state armed conflicts are governed by specific rules
that are derived from an interpretation of the general princi-
ples of international humanitarian law in the unique context
of such conflicts, and are therefore tailored to their dynamics.

In making these claims, the Article offers a new approach
to the analysis of extra-state armed conflicts. Current legal
literature on the topic is limited by the assumption that the
laws of war apply only when the situation is governed by the
Geneva Conventions. In a universe where the Geneva Conven-
tions are presumed to cover all conflict situations, there is no
question that an armed conflict must be of either the inter-
state or intra-state variety.?° Similarly, it follows from such an
assumption that an inter-state armed conflict can take place
only between states,?! and that any intra-state armed conflict
must occur “in the territory of one of the High Contracting
Parties.”?? Undoubtedly, this positivistformalist approach is
useful for purposes of clarifying whether the Geneva Conven-
tions apply, as a matter of freaty law, to the kinds of conflict
under discussion in this Article. This approach, however, lim-
its the debate to the linguistic and conceptual framework pro-
vided by the Geneva Conventions.

This Article breaks with the traditional assumption, al-
lowing for categories and situations that are not recognized
under the Geneva Conventions without altogether aban-
doning the useful normative and conceptual framework that
the Conventions lay down. It argues that the fact that the Ge-
neva Conventions cover certain types of armed conflicts does
not preclude the possibility that there may be additional cate-
gories of armed conflict that are not regulated by the Conven-

place, at least in part, outside the territory of the state; and the idea that an
entity that is outside the framework of the state is a party to the conflict.

20. Inter-state and intra-state conflicts are the only two types of conflicts
that are governed by common articles 2 and 3 of the Geneva Conventions.
Geneva Conventions, supra note 3, arts. 2-3. For recent scholarship based on
this approach, see Derek Jinks, September 11 and the Laws of War, 28 YALE ]J.
InT'L L. 1, 11-12 (2003); Joan Fitzpatrick, Jurisdiction of Military Commissions
and the Ambiguous War on Terrorism, 96 Am. J. INT’L L. 345, 348-49 (2002); and
Orna Ben-Naftali & Keren R. Michaeli, ‘We Must Not Make a Scarecrow of the
Law’: A Legal Analysis of the Israeli Policy of Targeted Killings, 36 CORNELL INT'L
LJ. 233, 255-56 (2003).

21. Geneva Conventions, supra note 3, art. 2.

22. Id. art. 3.
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tions. Instead of forcing extra-state armed conflicts into a nor-
mative framework that was not designed to fit their unique
characteristics, this Article proposes the conceptualization of
extra-state armed conflicts as a separate category of armed
conflicts. It also suggests that this new category of armed con-
flicts is governed by a normative regime that is flexible enough
to address the unique challenges that emerge in the context of
extra-state armed conflicts.

While the analysis below rejects the attempt to force con-
temporary realities into an outdated historical legal frame-
work, it is not altogether unbounded by certain necessary prac-
tical restraints. The proposals in this Article will be politically
viable only if they respect the delicate political compromises
incorporated in the established laws of war. Thus, the Article
deliberately preserves certain basic legal concepts, such as the
distinct legal regimes that govern inter- and intra-state armed
conflicts, the separation between jus in bello and jus ad bellum,?®
and the legal framework provided by Additional Protocol I for
the regulation of certain struggles of non-state actors. While
normative challenges to each of these concepts can and
should be presented, any attempt to revise them in the context
of this Article would invite significant political resistance and
undermine the Article’s attempt to present a pragmatic and
politically viable solution to the immediate problems in inter-
national law created by the changing nature of conflict.

Following this introductory section, the Article is divided
into six Parts. Part Two briefly traces the history of extra-state
hostilities and surveys the legal scholarship that has thus far
addressed this kind of conflict. Part Three introduces various
considerations relevant to the legal classification of such hostil-
ities in the context of war and peace. It then analyzes different
possibilities for the legal classification of extra-state hostilities.
While not taking a firm stance on whether such hostilities
should be classified as armed conflicts or as self defense opera-
tions in time of peace, the Article argues that the starting
point for the regulation of such hostilities should be the laws
of armed conflict. Then, in light of emerging state practice

23. Jus ad bellum is the body of international law that regulates when force
may be used, while jus in bello is the body of international law that regulates
the means and methods of warfare once an armed conflict has begun.
MicHAEL WALZER, JusT AND UNjusT WaRs 21 (3rd ed. 2000).
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and the overwhelming support of the literature, the Article
continues on the basis that such hostilities are best classified as
a species of armed conflict. Part Four compares this new type
of armed conflict to more traditional inter-state and intra-state
armed conflicts and argues that its unique properties call for
the establishment of a new category: extra-state armed con-
flicts. Part Five examines the regulation of the new category
under positive law. It rejects the possibility that a legal void is
created by the new category and argues that extra-state armed
conflicts are governed by specific rules that are derived from
an interpretation of the general principles of international hu-
manitarian law in the specific context of extra-state armed con-
flicts. Part Six demonstrates, through a number of practical
examples, how the theoretical framework proposed can assist
in deriving rules when extra-state armed conflicts present
unique challenges. Finally, Part Seven summarizes the Arti-
cle’s main ideas and argues that it may be too early to consider
drafting a treaty that codifies a legal regime for extra-state
armed conflicts, an approach that was recently proposed by
several governments and international organizations.

II. EXTRA-STATE HoOsTILITIES: AN HISTORICAL SURVEY
A.  The Emergence of a New Phenomenon?

Extra-state hostilities are a relatively new phenomenon.
Until recently, such hostilities were quite rare.?* States largely
used law enforcement measures to deal with threats emanating
from non-state actors located outside of their territory.2> In
more extreme situations, states launched individual self-de-
fense operations against non-state actors located outside of

24. See DINSTEIN, supra note 6; Feinstein, supra note 6; Curtis, supra note
6

25. See Ruth Wedgwood, Responding to Terrorism: The Strikes Against Bin
Laden, 24 YALE J. INT'L. L. 559, 560 (1999) (noting that following the 1993
attack on the World Trade Center, the United States pursued criminal pro-
ceedings against those believed to be involved in the attack). Other tactics
used were the disruption of structures of hostile non-state actors through
civil sanctions (freezing of financial assets, etc.) and building international
norms and enforcement mechanisms through international treaties. /Id. at

562.
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their territory.2¢ It was only in the last three decades that con-
flicts involving extra-state hostilities have emerged more often.

The following are but a few examples of extra-state hostili-
ties in the last thirty years:2? the conflict between Morocco
and the Saharawis in the Western Sahara;28 the Israeli incur-
sion into Lebanon in 1982 designed to destroy Palestinian ba-
ses from which multiple armed attacks across the international
frontier had originated;?° the conflict between India and the
Tamil Tigers in Sri Lanka in the late 1980s;3° the repeated
crossings into northern Iraq by Turkish troops in the after-
math of the Gulf War in an attempt to deny Kurdish armed
bands a sanctuary in an enclave carved out of Iraq;®! the con-
flict between Rwandan forces and Hutu rebels in the Demo-
cratic Republic of the Congo;?? the recent conflict between
Israel and Palestinian non-state actors such as Hamas, Islamic
Jihad, and the Palestinian Authority;*® and perhaps most

26. A detailed survey of such operations can be found in Robert J. Beck
& Anthony Clark Arend, “Don’t Tread on Us”: International Law and Forcible
State Responses to Terrorism, 12 Wis. INT’L L.J. 153, 173-86 (1994).

27. For additional examples, see Hans Peter Gasser, Inlernationalized Non-
International Armed Conflicts: Case Studies of Afghanistan, Kampuchea, and Leba-
non, 33 Am. U. L. Rev. 145, 155-56 (1983), and Christopher J. Le Mon, Uni-
lateral Intervention by Invitation in Civil Wars: The Effective Control Test Tested, 35
N.Y.U. J. InT’L L. & Por. 741 (2003).

28. The territorial claims of the various parties to the conflict were ana-
lyzed in the Western Sahara Case. Advisory Opinion, Western Sahara, 1975
I.CJ. 12 (Oct. 16). For more recent literature on the conflict, see Yahia H.
Zoubir, The Western Sahara Conflict: A Case Study in Failure of Prenegotiation and
Prolongations of Conflict, 26 CaL. W. INT’L L.J. 173 (1996).

29. DINSTEIN, supra note 6, at 218.

30. See generally David M. Rothenberg, Negotiation and Dispute Resolution in
the Sri Lankan Conlext: Lessons from the 1994-1995 Peace Talks, 22 FORDHAM
InT'L L.J. 505 (1998); see also Le Mon, supra note 27, at 782-86.

31. Andreas Laursen, The Use of Force and (the State of) Necessity, 37 VAND. J.
TraNsNAT’L L. 485, 514-18 (2004) (analyzing the situation and Turkey’s ac-
tions under a claim of “necessity”).

32. See, e.g., HuMAN RIGHTS WATCH, WAR CRIMES IN KINsINGANT: THE RE-
SPONSE OF RWANDAN-BACKED REBELS TO THE May 2002 MuTtiny (2002).

33. For Israel’s characterization of the conflict, see Sharm El-Sheikh Fact
Finding Committee, First Statement of the Government of Israel, pt. LE., at http:/
/www.mfa.gov.il/NR/exeres/FCFDA57E-15AB-4F50-AFBD-BDCE6A289FAS.
htm.
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prominently, the conflict between the United States and Al
Qaeda in Afghanistan.34

A number of developments explain the emergence of this
new breed of conflict. Technological developments have ena-
bled non-state actors to wield military capabilities that were
previously unimagined.?® The process of globalization, which
allows more freedom in the movement of people and goods,
has also served to empower non-state actors. Finally, the accel-
erated process of state creation over the past century has cre-
ated states that are too weak to prevent non-state actors from
using their territory as a base for launching hostilities against
other states.?® However, as this Article is not focused on an
analysis of the reasons for the emergence of this new type of
conflict, but rather on the classification and regulation of such
conflicts when they occur, a more in-depth analysis of the de-
velopments leading to increased conflicts between states and
non-state actors will be left to future scholarship.

The salient point in this Article is that the phenomenon
of extra-state hostilities is largely a recent development. It did
not constitute a significant part of international practice at the
time that the Hague Regulations (1907) or the Geneva Con-
ventions (1949) were drafted. This explains why these treaties
neither envisaged nor addressed the specific issues associated
with such conflicts. The fact that we are faced with a novel
category of hostilities that did not exist when the basic docu-
ments of the laws of war were created gives good reason to
believe that there is a need to reconsider the theoretical
framework underlying these documents. Before turning to
this academic enterprise, however, it is helpful to first consider
how the existing legal scholarship analyzed the phenomenon
of extra-state hostilities.

34. For literature analyzing this conflict, see infra notes 48-56 and accom-
panying text.

35. For a more detailed analysis of this point, see Wedgwood, supra note
25, at 559-60.

36. See Kenneth Watkin, Controlling the Use of Force: A Role for Human
Rights Norms in Contemporary Armed Conflict, 98 Am. J. INnT’L L. 1, 14 (2004)
(citing MicHAEL IGNATIEFF, THE WARRIOR’s HONOR 159 (1997) (arguing that
the fact that some states are disintegrating and losing their monopoly on
violence is a major contemporary problem)); see also MARTIN VAN CREVELD,
THE RisE AND DECLINE OF THE STATE 403-08 (1999).
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B. Jurisprudential and Legal Scholarship on Extra-State Hostilities

A good starting point for a discussion of the traditional
classification of extra-state hostilities is the decision of the Ap-
peals Chamber of the International Criminal Tribunal for the
Former Yugoslavia (ICTY) on the Defense Motion for Interloc-
utory Appeal on Jurisdiction in the case of The Prosecutor v.
Tadic (“Tadic Interlocutory Appeal”).?” This decision repre-
sents a unique attempt by an international judicial organ to
define the concept of “armed conflict”. The Appeals Chamber
held: “[A]ln armed conflict exists when there is resort to
armed force between states or protracted armed violence be-
tween governmental authorities and organized armed groups
or between such groups within a state.”®® For the purpose of
this Article, however, this definition is not very helpful. On
the one hand, the possibility of extra-state hostilities is not ex-
plicitly included in the definition. On the other hand, such
hostilities are not necessarily excluded from the definition in
the Tadic decision either.39

37. Prosecutor v. Tadic, Decision on the Defense Motion for Interlocu-
tory Appeal on Jurisdiction, Case No. IT-94-1, § 70 (Oct. 2, 1995), reprinted in
35 LL.M. 32 (1996).

38. Id. The paragraph continues:

International humanitarian law applies from the initiation of such
armed conflicts and extends beyond the cessation of hostilities un-
til a general conclusion of peace is reached; or, in the case of inter-
nal conflicts, a peaceful settlement is achieved. Until that moment,
international humanitarian law continues to apply in the whole ter-
ritory of the warring States or, in the case of internal conflicts, the
whole territory under the control of a party, whether or not actual
combat takes place there.
Id. This definition was followed in subsequent judgments of the ICTY and
the ICTR.

39. On appeal, the defense in Tadic argued that “there was no armed
conflict at all in the region where the crimes were allegedly committed.” Id.
9 65. Hence, the focus of the Tribunal’s discussion was on the absence of
hostilities in a specific area, rather than the question of whether a state
could be involved in an armed conflict with a non-state actor outside of the
state’s territory. Id.  68. Moreover, the language in the judgment does not
explicitly determine that ongoing hostilities between a state and a non-state
actor outside the territory of the state do not constitute an armed conflict.
In other words, the Appeals Chamber did not rule out what it did not con-
sider. It is possible, indeed probable, that the Appeals Chamber simply did
not have such situations in mind when the opinion was drafted. See Jinks,
supra note 20, at 27-29 (citing additional comments concerning the interpre-
tation of the definition in Tadic of the term “armed conflict”). The Tadic



\server05\productn\N\NYN37-I\NYI101.txt unknown Seq: 12 3-OCT-05 11:51

12 INTERNATIONAL LAW AND POLITICS [Vol. 37:1

Legal scholarship, especially prior to the attacks of Sep-
tember 11, 2001, did not recognize a need for a comprehen-
sive discussion of the legal status of extra-state hostilities.*®
Still, the preexisting scholarship makes two important contri-
butions. First, it provides the useful concept of “extra-territo-
rial law enforcement.” In his seminal book War, Aggression,
and Self-Defense, Yoram Dinstein analyzed the jus ad bellum as-
pects of military action of a state against a non-state actor
outside the territory of the state, and justified such action
under certain conditions as “extra-territorial law enforce-
ment.”#! In the course of his discussion, Dinstein did not
clearly characterize ensuing and sustained extra-state hostili-

definition also affected the drafting of the Statute of the International Crimi-
nal Court. Notably, the Tadic definition was not incorporated with respect
to crimes under common article 3 of the Geneva Conventions, but only with
respect to other breaches of the laws on intra-state armed conflicts. Id. at 29.

40. The treatment of the subject was cursory at best. For example, in its
definition of armed conflict, the commentary of the Geneva Conventions
does not refer to the possibility of extra-state hostilities: “Any difference aris-
ing between two states and leading to an intervention of armed forces is an
armed conflict . . . .” OscarR M. UHLER ET AL., INT'L CoMM. OF THE RED
Cross, COMMENTARY: IV GENEVA CONVENTION RELATIVE TO THE PROTECTION
OF CrviL PErsoONs IN TiME OF WAR 20 (Jean S. Pictet ed., 1958); see also JosepH
G. STARKE, INTRODUCTION TO INTERNATIONAL LAw 526-41 (10th ed., 1989)
(suggesting that armed conflicts, unlike wars, can involve states and non-
state entities). However, Starke does not expressly refer to situations of ex-
tra-state hostilities. Id. at 529.

For an argument implying that such hostilities are not armed conflicts,
see THE HANDBOOK OF HUMANITARIAN LAw IN ARMED CoNrLICTS 42 (Dieter
Fleck ed., 1995) (arguing that “only the use of force by the organs of a state,
rather than by private persons, will constitute an armed conflict”). For an
argument foreseeing the need to apply the laws of war to anti-terrorist ac-
tions, see Wedgwood, supra note 25, at 576 (discussing the possibility that in
the future “one may need to place antiterrorist actions within the interna-
tional legal paradigm of war, rather than unbroken peace, with a right of
ongoing offensive action against an adversary’s paramilitary operations and
network”). None of the above sources provides a more thorough analysis of
the issue.

41. DINSTEIN, supra note 6, at 213-21. According to Dinstein, extra-terri-
torial law enforcement is a form of self-defense by a state (State A) against
non-state actors within the territory of another state (State B). Dinstein ar-
gues that such action is legitimate if it is in response to an armed attack
unleashed by the non-state actors from the territory of State B and if State B
is unwilling or unable to prevent repetition of that armed attack. Id.
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ties as an armed conflict.42 This Article, then, builds on Din-
stein’s contribution by addressing the legal characterization
and the jus in bello aspects of such hostilities. The second con-
tribution from existing scholarship is the concept of “an inter-
nationalized non-international armed conflict.”#® This con-
cept is not equivalent to the paradigm of extra-state hostili-
ties,** but certain internationalized non-international armed

42. The operations do not fall under Dinstein’s definition of the term
“war,” which is limited to a conflict between states. Id. at 15. Whether such
situations may fall under the wider concept of “armed conflict” is left unde-
cided. Id. at xii (suggesting that “armed conflict” is a broader concept than
“war”). Consequently, it is possible that at least certain extra-territorial law
enforcement operations may fall under Dinstein’s notion of armed conflict.

43. Internationalized non-international armed conflicts are armed con-
flicts that would be easily characterized as intra-state armed conflicts were it
not for some measure of outside support given by other states to one of the
parties of the conflict. Gasser, supra note 27, at 145; INGRID DETTER, THE
Law oF War 46-49 (2000). For an analysis of these conflicts, see H.
Meyrovitz, The Law of War in the Vietnamese Conflict, in 2 THE VIETNAM WAR
AND INTERNATIONAL Law 516, 521-33 (Richard A. Falk ed., 1969) (arguing
for the application of the laws of inter-state armed conflicts to an interna-
tionalized non-international armed conflict); Dietrich Schindler, Interna-
tional Humanitarian Law and Internationalized Internal Armed Conflicts, 22 INT’L
Rev. Rep Cross 255, 255 (1982); Dietrich Schindler, The Different Types of
Armed Conflicts According to the Geneva Conventions and Protocols, 163 RECUEIL
Des Cours 117, 150-51 (1979) [hereinafter Schindler, Different Types of Armed
Conflict]; Anwar T. Frangi, The Internationalized Non-International Armed Con-
Slict in Lebanon, 1975-1990: Introduction to Confligology, 22 Cap. U. L. Rev. 965,
966-67 (1993).

44. Some internationalized non-international armed conflicts do not in-
volve extra-state hostilities. This is the case when the intervening state sup-
ports the non-state actor in its struggle with the territorial state. In such a
situation the intervening state is not engaged in hostilities with the non-state
actor, but rather with the territorial state. Moreover, there are cases of extra-
state hostilities that are not covered by the doctrine of internationalized non-
international armed conflict. Take the example of a case of ongoing hostili-
ties between a state and a non-state actor within a state (intra-state armed
conflict) that spill over to the territory of another state without the involve-
ment of that state. The conflict between the Rwandan government and the
Hutu rebels that spilled into the territory of the Democratic Republic of the
Congo is one such example. See HumaN RiGHTS WATCH, supra note 32.
Since the international component here is not the involvement of another
state in the conflict, but rather the fact that the conflict takes place in the
territory of this other state, the internationalized non-international armed
conflict doctrine does not purport to cover it.
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conflicts do include a component of extra-state hostilities.*>
However, even the literature that specifically analyzes this par-
ticular phenomenon*® merely highlights the apparent diffi-
culty of legally defining this component, and fails to provide us
with a theoretical framework to overcome it.*” This Article
provides the necessary theoretical framework that is currently
missing from the literature.

The attacks of September 11, 2001, and the subsequent
hostilities between the United States and Al Qaeda in Afghani-
stan have generated a substantial body of legal literature ad-
dressing different aspects of the conflict. Two main questions
analyzed in that literature are relevant to this Article. The first
is whether extra-state hostilities should be classified as an
armed conflict. In this respect, the prevailing view in the liter-
ature is that the notion of armed conflict (or war) should be
expanded to include such hostilities.*® Only a few scholars ar-

45. This is the case when the intervening state supports the territorial
state in its struggle against the non-state actor.

46. There are different approaches in the literature regarding the classi-
fication of internationalized non-international armed conflicts and the law
that should apply to them. Some scholars argue that once an international
component is introduced into an intra-state armed conflict the conflict as a
whole becomes an international armed conflict and hence the laws of inter-
state armed conflicts apply. See Meyrovitz, supra note 43, at 532-33. Others
believe that an internationalized non-international armed conflict should be
analyzed as though it involves separate, bilateral armed conflicts. Each of
these conflicts should be analyzed separately; hence, it may be that different
bodies of international humanitarian law will apply to different components
of the internationalized non-international armed conflict. Gasser, supra
note 27; Schindler, Different Types of Armed Conflicts, supra note 43.

47. As Hans Peter Gasser notes, “The traditional answer, which makes
the situation subject to the rules of non-international armed conflict, clashes
with the undeniably international character of this type of relationship.”
Gasser, supra note 27, at 147. Gasser states that the ICRC avoided making
any determinations concerning the classification of the armed conflicts dis-
cussed in his article: Afghanistan, Kampuchea, and Lebanon. Id. at 158. In
terms of the conflict in Afghanistan, Gasser argues: “Just as relations be-
tween the Afghan Government and the insurgents are subject to common
article 3 of the Geneva Conventions, the armed forces of the Soviet Union, if
engaged in military operations against insurgents, should be equally commit-
ted to respecting at least that common article.” Id. at 151-52.

48. Jinks, supra note 20, at 9 (“[T]he nature and quality of the [Septem-
ber 11, 2001,] attacks, as well as the reaction these hostilities prompted in
international organizations and national governments, strongly suggest that
the attacks initiated or confirmed the existence of an ‘armed conflict’ be-
tween the United States and an organized armed group, al Qaeda.”); Stein
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gue that the situation should not be conceived of as war,* and
even those writers focus on the lack of justification for the use
of force against non-state actors rather than on the question of
how to classify such use of force once it has already occurred.>®
The second question has to do with how to classify extra-state
hostilities within the traditional categories of armed conflicts:
inter-state armed conflicts and intra-state armed conflicts.
Many scholars refrain from taking a clear position on the ques-
tion.’! Even among the scholars that do reflect on the classifi-

Tonnesson, A ‘Global Civil War’?, International Peace Research Institute, at
http://uit.no/getfile.php?Siteld=116&Pageld=3324&Fileld=32 (last visited
Mar. 4, 2005) (“When both sides in a conflict understand what they are do-
ing as ‘war’, use arms against each other, and cause the death of thousands,
it seems difficult to categorise their interaction as something else than
‘war.””); Greg Travallio & John Altenburg, Terrorism, State Responsibility, and
the Use of Military Force, 4 Cur. J. INT’L L. 97, 100-01 (2003) (“There is no
doubt that the United States and others are engaged in a ‘war’ against ter-
rorism no less real than many other wars fought in the past.”); see also Jinks,
supra note 20, at 41, 48-49 (“If humanitarian law is to regulate intense, or-
ganized hostilities, this law should apply to much of the conduct traditionally
characterized as ‘terrorism.’”); Frank A. Biggio, Note, Neutralizing the Threat:
Reconsidering Existing Doctrines in the Emerging War on Terrorism, 34 CAse W.
Res. J. INnT’L L. 1 (2002) (“First, acts of terrorism against a country by non-
state sponsored organizations or individuals . . . should be considered acts of
war against the victim nation. Accordingly, the traditional notions of war
should be expanded to include rogue terrorists and their organizations as
potential adversaries. Second, if a nation can declare war against a non-state
sponsored organization, international law must make concessions that will
allow a country to prosecute such a war by conducting limited intrusions
into the sovereign territory of another nation if that nation is unable or un-
willing to cooperate with efforts to prevent further terrorist acts by groups or
individuals operating within their boundaries.”).

49. See Alain Pellet, No, This Is Not War, in European Journal of Interna-
tional Law Discussion Forum: The Attack on the World Trade Center: Le-
gal Responses, at http://www.ejil.org/forum_WTC (last visited Feb. 2, 2005)
[hereinafter EJIL Discussion Forum]; Giorgio Gaja, In what Sense was there an
“Armed Attack”?, in E]JIL Discussion Forum, supra; Antonio Cassese, Terrorism
is also Disrupting Some Crucial Legal Categories of International Law, in EJIL Dis-
cussion Forum, supra.

50. See Cassese, supra note 49.

51. George Aldrich, for example, recognizes that two separate armed
conflicts existed in Afghanistan: a conflict between the Untied States and Al
Qaeda, and a conflict between the United States and Afghanistan. George
H. Aldrich, The Taliban, Al-Qaeda and the Determination of Illegal Combatants, 96
Awm. J. InT’L L. 891, 893 (2002). However, Aldrich does not specify which
kind of armed conflict the armed conflict between the United States and Al
Qaeda should be considered. Id. Joan Fitzpatrick takes the view that the
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cation of the hostilities, the views are diverse. Some take the
view that in its first stages the conflict between the United
States and Al Qaeda was an intra-state armed conflict.>2
Others, including certain human rights organizations,®® take
the view that we are facing a new type of hostility that requires
new rules.5* Finally, major human rights organizations take

situation cannot be characterized as either an inter-state armed conflict with
Al Qaeda or as an intra-state armed conflict in the United States. See Fitzpat-
rick, supra note 20, at 348-49. Fitzpatrick does not make any alternative sug-
gestion for the classification of such hostilities. See id.

52. For example, Derek Jinks argues that “the laws of war applicable in
non-international armed conflict govern the September 11 attacks . . . .”
Jinks, supra note 20, at 9. However, Jinks also argues that, from the moment
the President of the United States authorized the deployment of U.S. forces
in Afghanistan, the situation became, “without question, an ‘international
armed conflict’ in which the laws of war apply.” Id. at 34. Orna Ben-Naftali
and Keren Michaeli take a similar approach with regard to the classification
of the recent hostilities between Israel and Palestinian non-state actors, argu-
ing that these hostilities constitute an intra-state armed conflict. Ben-Naftali
& Michaeli, supra note 20, at 256. In the context of the Israeli-Palestinian
conflict, this position is highly questionable, as is demonstrated by the fact
that the authors’ analysis mixes the concepts of occupation, and intra-state
and inter-state armed conflicts. 7d.

53. Interights, for example, declares that “it may be that the events of
September 11 highlight a new hybrid type of armed conflict between organ-
ized groups and foreign States. The law governing such a scenario is unset-
tled.” HELEN DuUFry, RESPONDING TO SEPTEMBER 11: THE FRAMEWORK OF IN-
TERNATIONAL Law (2001), available at http://www.interights.org/about/
Sept%2011%20Parts%20I-IV.htm (last visited Feb. 4, 2005).

54. See Anne-Marie Slaughter & William Burke-White, An International
Constitutional Moment, 43 Harv. INT’L L.J. 1, 2 (2002) (“We thus find our-
selves between the threats and the wars of the twentieth century and those of
the twenty first. The war in Afghanistan is not a war against a geographically
bounded state, nor is it a war against a religion, a people or a civilization. It
is a new kind of war, a war against stateless networked individuals . . . . To
respond adequately and effectively to the threats and challenges that are
emerging in this new paradigm, we need new rules.”). Stein Tgnnesson,
director of the International Peace Research Institute in Oslo, argues that:

The war . . . between Al-Qaeda and the United States does not seem
to fit into either of the two normal categories [inter-state armed
conflict or intra-state armed conflict], and also does not seem to be
covered by the ‘internationalised intrastate’ label since it did not
have its origin in any particular intrastate war . . . . [T]he war be-
tween Al-Qaeda and the United States is trans-national rather than
international, and its features in many ways resemble those of inter-
nal wars . . . . Thus the war seems essentially civil, and must be
analysed with the methods used for understanding civil wars, al-
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the view that the conflict in Afghanistan was an inter-state
armed conflict between the United States and Afghanistan,
and that Al Qaeda was merely a part of the Afghan armed
forces.>® Later on, when the hostilities with Al Qaeda contin-

though it is trans-national and global in character. Intuitively, the
term ‘global civil war’ thus seems appropriate.

Tgnnesson, supra note 48. Charles Dunlap, an officer in the United States
Armed Forces, also suggested that we are facing a new type of armed con-
flict, though in his view more similar to inter-state armed conflict: “The War
on Terrorism is unlike any other war in American history. Terrorists do not
wear uniforms, carry weapons openly, fight as organized units, or obey the
most fundamental principles of the [Laws of Armed Conflicts]. This new
war combines the elements of an international criminal investigation.”
Charles J. Dunlap, International Law and Terrorism: Some “Qs and As” for Opera-
tors, ARMY Law, Oct./Nov. 2002, at 23.

55. Human Rights Watch issued a report soon after the American-led in-
vasion of Afghanistan:

As noted, the most developed part of international humanitarian

law is the law governing armed conflict between states. The hostili-

ties between the forces of the U.S.-led coalition and the Taliban

government in Afghanistan fit into this category. The same law

governs armed conflict insofar as one government has been joined

by a paramilitary organization that has been integrated into the

government’s armed forces. The military portion of [A]l-Qaeda in

Afghanistan, sometimes referred to as the 55th Brigade, appears to

have such an integrated relationship with Taliban military forces.
Human Rights Watch, Legal Issues Arising from the War in Afghanistan and Re-
lated Anti-Terrorism Efforts (Oct. 2001), at http://www.hrw.org/campaigns/
septemberl1/ihlqna.htm/ihlqna.pdf.

In April 2002, Amnesty International issued a memorandum to the U.S.
government and urged that the search for justice following September 11
attacks be conducted in strict compliance with international human rights
and humanitarian law:

Amnesty International believes that those captured and held by the
USA during the conflict in Afghanistan must be presumed to be
prisoners of war, whether they belong to the Taleban [sic] or al-
Qa’ida. The Taleban [sic] were effectively the armed forces of Af-
ghanistan when the US military operations began in October 2001,
and al-Qa’ida fighters appear to have been an integral part of such
forces, thus fulfilling the requirements of article 4(1) of the Third
Geneva Convention.
Amnesty Int’l, Memorandum to the US Government on the Rights of People
in US Custody in Afghanistan and Guantanamo Bay 32 (2002), available at
http://web.amnesty.org/ai.nsf/recent/AMRb510532002.
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ued elsewhere, the difficulty with the human rights organiza-
tions’ initial legal position became more apparent.¢

Although the body of literature discussed above repre-
sents a variety of opinions, two essential features run through-
out. First, by and large, the literature analyzes the conflict be-
tween the United States and Al Qaeda without any in-depth
consideration of the broader context of extra-state hostilities.
Second, most of the opinions are based on an analysis of the
language of the Geneva Conventions without reference to any
other possible source of authority, or to the possibility of
amending, supplementing, or truncating the language of the
Conventions. The remainder of this Article presents an analyti-
cal approach that is not limited in these ways.

56. See also Jinks, supra note 20, at 12 n.58 (arguing that, even in Afghani-
stan, Al Qaeda cannot be seen as part of the Taliban armed forces); Aldrich,
supranote 51. Human Rights Watch discusses future possible actions against
Al Qaeda outside of Afghanistan—where Al Qaeda cannot be viewed, even
according to Human Rights Watch, as an Afghan paramilitary organiza-
tion—and takes the view that such actions should be viewed as law enforce-
ment measures to which human rights law applies:

“War”, of course, has been invoked rhetorically to describe cam-

paigns against criminal groups such as drug cartels or the Mafia.

However, such campaigns in fact are generally coordinated efforts

of law enforcement, even where military means are employed, and

not the launching of combat operations outside the context of

criminal justice. Traditional human rights law applies to such ef-

forts.
Human Rights Watch, supra note 55. This position implies that Human
Right Watch views the situation as one of peace, to which the laws of armed
conflict do not apply. Pertinent questions, such as how “law enforcement
measures” can take place outside the territory of the state are not pursued in
the analysis. Amnesty International has adopted a similar view. Following
the missile attack allegedly committed by the United States on an Al Qaeda
commander in Yemen on November 3, 2002, Amnesty International pub-
lished the following statement: “If this was the deliberate killing of suspects
in lieu of arrest, in circumstances in which they did not pose an immediate
threat, the killings would be extra;judicial executions in violation of interna-
tional human rights law.” Press Release, Amnesty International, Yemen/
USA: Government Must Not Sanction Extra-Judicial Executions (Nov. 8
2002), available at http://web.amnesty.org/ai.nsf/recent/AMRb511682002!
Open [hereinafter Amnesty International]. Obviously, this statement re-
flects the view that international humanitarian law, which allows the target-
ing of combatants, does not govern the situation.
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III. WAR oRrR PEacE: ARE EXTRA-STATE HOSTILITIES A
ForMm oF ARMED CONFLICT?

A.  Arguments in Favor of the Classification of Extra-State
Hostilities as Armed Conflicts

This Part presents the principal arguments supporting the
view that when extra-state hostilities pass a certain threshold,
an armed conflict exists. It is not necessary for the purpose of
this work to determine what the threshold ought to be. It is
enough to accept that such a threshold exists and that it is in
some way recognizable to the warring sides or to the interna-
tional community.

First, nothing in the words “armed” or “conflict” suggests
that the concept of an armed conflict should be limited to
conflicts between states. The word “armed” suggests that the
conflict should involve the use of arms and could be inter-
preted to require the involvement of armed force; the word
“conflict” may be interpreted to imply a certain threshold of
violence. But neither implies anything with respect to the
identity of the parties to such a conflict.

Second, as there is no dispute that an armed conflict can
exist between a state and a non-state actor within the territory
of a state,>” it is difficult to see why hostilities between a state

57. In my view, any hostilities within a state that go beyond a certain
threshold constitute an intra-state armed conflict. Some scholars, however,
argue that there must be a political element in an armed conflict. See, e.g.,
Peter Wallensteen & Margaret Sollenberg, Armed Conflict,1989-2000, 38 ]J.
Preace Res. 629, 643 (2001). The roots of this argument are found in Clause-
witz’s famous saying that war is a continuation of foreign policy by other
means. Accordingly, ongoing violence between a government and drug
dealers should not be viewed as an armed conflict, while the same hostilities
between the government and rebels should be viewed as an armed conflict.

In my view, the motivation for the use of force should not be relevant to
the characterization of the situation as an armed conflict. In this respect, see
the proposed definitions of war that leave out any discussion of motivation
in DETTER, supra note 43, and DINSTEIN, supra note 6. An interesting exam-
ple in this respect, though in the context of inter-state armed conflicts, is the
invasion of Panama by the United States in December 1989. The operation
was motivated in part—if not entirely—by a desire to deal with the threat of
drugs. While the use of force by the United States in this case has been
widely criticized as illegitimate, the application of the laws of armed conflict
to the situation has not been disputed. See United States v. Noriega, 746 F.
Supp 1506 (S.D. Fla. 1990); United States v. Noriega, 808 F. Supp 791 (S.D.
Fla. 1992); Marco Sassorl & ANTOINE A. Bouvier, How Doges Law PROTECT
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and a non-state actor that are not limited to the territory of a
state should be characterized any differently.

Third, states that are parties to Additional Protocol I are
apparently willing to accept that if a non-state actor meets cer-
tain conditions specified in article 1(4) concerning the cause
of the conflict,® it can be a party to an armed conflict with a
state, even when such a conflict is not limited to the territory
of the state.® Hence, states that are parties to Additional Pro-
tocol I have accepted the conceptual proposition that at least
certain types of extra-state hostilities can be regarded as an
armed conflict. It is difficult to see how states party to Addi-
tional Protocol I can argue that when the same level of hostili-
ties takes place between a state and a non-state actor in circum-
stances in which the non-state actor does not meet the condi-
tions of article 1(4), the situation is not an armed conflict.

Fourth, the reality on the ground is instructive. Govern-
ments kill agents of non-state actors, whom they designate
“combatants.” Sometimes they even kill civilians and explain
the killing as “collateral damage.” Moreover, non-state actors
kill states’ soldiers and civilians. Conflicts of this type some-
times involve intense hostilities, the use of heavy weaponry,
and a relatively large number of casualties. These conditions
are similar to—indeed, often indistinguishable from—the con-
ditions in situations that the existing laws deem to be “armed
conflicts.” Given the similarities that extra-state hostilities bear

IN WaRr? 944 (1999) (reproducing a brief of the government of Panama as
amicus curiae, in support of a petition for a writ of certiorari in Lindo &
Maduro, S.A. v. United States, cert. denied, 506 U.S. 973 (D.C. Cir. 1992)
(mem.)).

58. Additional Protocol I, supra note 3, art. 1(4) (“The situations referred
to in the preceding paragraph include armed conflicts which peoples are
fighting against colonial domination and alien occupation and against racist
regimes in the exercise of their right of self-determination . . . .”).

59. Article 1(4) of Additional Protocol I does not require that the con-
flict will be limited to the territory of the state. Id. art. 1(4). In fact, strug-
gles for self-determination often involve fighting outside the territory of the
state involved. For example, the conflict between Israel and Palestinians
takes place, in substantial part, in the West Bank and the Gaza Strip, see
Sharm El-Sheikh Fact Finding Committee, supra note 33; and the conflict
between Morocco and the Saharawis takes place in Western Sahara, which is
not internationally recognized as part of Morocco, see Zoubir, supra note 28.
Note, however, that neither Israel nor Morocco are parties to Additional
Protocol I. Cf. Additional Protocol II, supra note 3, art. 1 (requiring that the
conflict be in the territory of the high contracting party).
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to other situations perceived as armed conflicts, it seems logi-
cal to define the former as armed conflicts as well, rather than
to rely on artificial distinctions.®?

Fifth, rejecting the applicability of the laws of war to such
hostilities would have harsh results, as the laws of peace are
not designed to deal with situations of large-scale violence,
such as when a state and a non-state actor engage in extra-state
hostilities.®! The laws of peace do not, for example, regulate
bombardment from the air or the use of landmines. Under
the laws of peace, there is no distinction between combatants
and civilians, no issue of prohibited weapons and no question
of military necessity. When a situation of extra-state hostilities
exists, the laws of peace arguably become irrelevant.®?

Finally, whether states are justified in using force outside
their territory in struggles against non-state actors is currently
a matter of intense debate. This Article does not explore new
arguments in this debate. Those who believe that use of force
by states against non-state actors is justified will obviously ac-
cept the position that when states in fact use force against non-
state actors, the situation is an armed conflict to which a cer-
tain variation on the laws of armed conflict should apply.
There are, of course, those who object in principle to the use
of force by states in such situations. Yet, given the divergence
of views on the subject, the ongoing debate as to the applica-
ble law, and the recent empowerment of non-state actors, such
use of force by states is bound to happen. The real question
for those who object to the legitimacy of such use of force is
whether it is more worthwhile to insist on ideals that will not
be respected by states in practice or to work towards a more
pragmatic arrangement of the law. The fact remains that, re-
gardless of the legal regime applied, states that are faced with

60. Tgnnesson, supra note 48 (arguing that the conflict between Al
Qaeda and the United States should be categorized as a war).

61. In fact, certain situations in times of peace, such as self-defense oper-
ations that do not reach the threshold of an armed conflict, are also gov-
erned by the laws of armed conflict. Therefore, one can argue that extra-
state hostilities should be viewed as an extended self-defense operation that,
even though it is governed by the laws of armed conflict, does not transform
the legal characterization of the situation into an armed conflict. This posi-
tion is analyzed infra Part III.

62. Jinks, supra note 20, at 41, 48-49 (arguing that humanitarian law is
the legal regime that governs such hostilities).
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substantial enough threats will continue to pursue military op-
erations against non-state actors outside their own territory.
Therefore, insisting on a legal regime that defines any military
action taken by these states as unlawful will lead states to reject
this legal regime as a whole. On the other hand, establishing a
legal regime that draws a clear distinction between the ques-
tion of the legitimacy of the use of force against non-state ac-
tors and the question of the norms that should govern such
hostilities once they have commenced may, in practice,
achieve better protection for civilians and combatants alike.

In armed conflicts between states, a distinction is drawn
between jus ad bellum, the law that governs the right to use
force, and jus in bello, the law that governs the conduct of hos-
tilities. Hence, even when the use of force is unlawful, jus in
bello applies. The logic that supports this distinction in the
general rules of armed conflict also supports maintaining the
distinction in cases of extra-state hostilities.

B. Arguments Against the Classification of Extra-State
Hostilities as Armed Conflicts

In spite of the arguments presented above, the question
of whether to characterize extra-state hostilities as an armed
conflict is not a simple one. This subsection considers some of
the objections that might be raised against such a classifica-
tion.

First, the justification for the use of force by states against
non-state actors outside of the territory of the state is different
than the justifications provided for the use of force in other
types of armed conflicts. Some of the arguments in the previ-
ous Part are based on the assertion that there is no material
difference between extra-state hostilities and other types of
armed conflict. This assertion should be questioned. The jus-
tification for action within the territory of another state is
based on the following argument: The territorial state has an
obligation under international law to prevent harm to other
states from its territory; when the territorial state does not ful-
fill its obligation, because it is either unwilling or unable to do
so, the victim state has the right to engage in extra-territorial
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law enforcement.®® But once a state justifies its action as extra-
territorial law enforcement, questions arise as to whether the
resulting hostilities should be conceptualized as an armed con-
flict and whether the rules that apply to such hostilities should
be similar to the rules governing other types of armed conflict.

Second, there is a concern that recognition of extra-state
hostilities as an armed conflict serves to legitimate killings. In
peacetime, the state is only permitted to arrest and prosecute
agents of a non-state actor. When an armed conflict exists, on
the other hand, the state has the right to target and kill those
who take part in hostilities against it. Hence, the argument
can be made that, by recognizing a certain situation as an
armed conflict, a choice is made that legitimates a priori the
killings that take place in its context.* The problem is even
more acute in those situations in which it is unjustified for a
state to use military force against a non-state actor.®> Why

63. DINSTEIN, supra note 6, at 213-21; Carsten Stahn, International Law
Under Fire: Terrorist Acts as “Armed Attack”, 27 FLETCHER F. WORrRLD AFr. 35, 44,
47 (seeing the unwillingness or inability to prevent terror attacks as a justifi-
cation for the use of force by the victim state). Note that Stahn suggests that
the use of force is permissible against the territorial state, while Dinstein
argues that only the non-state actor can be attacked. I share Dinstein’s view-
point on this matter.

64. See Chris af Jochnick & Roger Normand, The Legitimation of Violence:
A Critical History of the Laws of War, 35 Harv. INT’L L.J. 49 (arguing that the
laws of war have been formulated and have served to legitimate destructive
methods of combat). On the other hand, it can be argued that the charac-
terization of extra-state hostilities as an armed conflict does not convey any
legal endorsement of the use of force by the state. In the inter-state context,
the illegitimate use of force by one state towards another does not prevent
the situation from being classified as an armed conflict. The law deals with
the illegitimate use of force by holding the aggressor state responsible for
the crime of aggression. Arguably, a similar balance should be struck in the
case of extra-state hostilities. It is doubtful, however, whether the present
regime concerning aggression is appropriate to regulate illegal use of force.
This issue is currently the subject of fierce debate in the negotiations con-
cerning the definition of aggression under the Statute of the International
Criminal Court. See Jennifer Trahan, “Aggression” Why the Preparatory Com-
mission for the International Criminal Court has Faced Such a Conundrum, 24 Loy.
LA. INT’L & Comp. L. Rev. 439, 448-49 (2002).

65. There are, however, serious practical objections to adopting a posi-
tion according to which an armed conflict is recognized to exist only when
the use of force by a state is legitimate. First, at present there is no agree-
ment as to whether and when it is legitimate for a government to engage in
hostilities against a non-state actor. Conditioning the legal characterization
of such hostilities on the issue of legitimacy, therefore, substantially in-
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should the law serve to legitimate killings of non-state actors in
such situations? What is the difference between such a killing
and any other murder?%6

Third, recognizing extra-state hostilities as an armed con-
flict favors states over the non-state actors that they fight
against in two ways. First, states have more legitimate powers
in times of war than in peacetime, while the powers that non-
state actors can legitimately use are not necessarily affected by
this change in classification.®” Second, even in a case in which
the non-state actor has similar rights to those of the armed
forces of a state under the laws of armed conflict,% the practi-
cal application of those laws usually favors the state.® But
should the law favor states even when the non-state actor is

creases the uncertainty of the legal system. Second, states will always claim
legitimacy for the actions they take against non-state actors, and will conse-
quently apply the rules of armed conflict to such situations anyway. Hence,
it may be that tying the definition of a situation of hostilities as armed con-
flict to the legitimacy of the use of force will make the legal system less rele-
vant to state practice. Contra Roberts, supra note 2, at 741.

66. See DINSTEIN, supra note 6, at 140. In his criticism of the principle of
equality between the aggressor state and the victim of aggression, Dinstein
argues that:

The contention rests on the reasoning that every war inevitably
consists of a series of acts that are criminal in nature . ... When a
combatant kills an enemy soldier on the battlefield, he is immune
from criminal prosecution for murder (he benefits from a ‘justifica-
tion’), because—and to the extent that—the war is lawful.
Stripped of the mantle of such legality, the act in question stands
out as starkly unjustifiable and inexcusable killing of a human be-
ing.
Id. (internal citations omitted).

67. For example, in times of peace states are not allowed to target agents
of the non-state actor, while during an intra-state armed conflict the state
may target such agents. On the other hand, non-state actors commit a crime
if they target soldiers of the state either in peace time or during an intra-
state armed conflict.

68. For example, in cases that fall under article 1(4) of the Additional
Protocol I, supra note 3.

69. The law of armed conflict allows the use of weapons that states have
(such as planes and missiles) and that non-state actors rarely posses. On the
other hand, it prohibits perfidy, which is mostly used by non-state actors.
Additional Protocol I, supra note 3, art. 37.
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struggling for a legitimate cause? Likewise, should the law
favor states when they use force unlawfully?7°

Notably, this objection is based on the debatable view that
the laws of armed conflict should take fairness into account.”!
However, this view, even if accepted, only justifies the intro-
duction of certain amendments to the rules of conflict (jus in
bello) that would promote equality of arms between the parties
to the conflict. It does not support the rejection of the classifi-
cation of the conflict as an armed conflict. Indeed, in inter-
state hostilities, even those who believe in fairness as an objec-
tive of the laws of armed conflict have never suggested that a
conflict between a weak state and a strong state be viewed as
something other than an armed conflict. Thus, it seems that
concerns about equality between states and non-state actors
should not affect the determination of whether hostilities
should be characterized as an armed conflict.

Fourth, the characterization of extra-state hostilities as an
armed conflict might encourage states to escalate the level of
violence because, in that way, states can change the legal char-
acterization of the situation from peacetime to armed conflict.
Such a change in legal status would allow states that struggle
with non-state actors to use additional measures that they
could not use legally in peacetime (such as the killing of non-
state actors’ agents).

Though not without some merit, this last argument is a
thorny one. States will always have strong reasons to try to con-
tain violence, rather than escalate it. It is by no means self-
evident that states that are able to deal with a non-state actor
through measures available during peacetime would aspire to
bring their country to a situation of armed conflict, especially
if the threshold of hostilities that is required for the situation
to become an armed conflict is substantial. Obviously, there
may be differences in this respect between different types of

70. See DINSTEIN, supra note 6, at 141. (“[N]Jo new powers (i.e. powers
beyond those available in peace time) may be gained by a State waging an
unlawful war.”).

71. This objection is not limited to armed conflicts between states and
non-state actors. It derives from a basic disagreement as to the desirable
objective of the laws of war. Should the goal be to promote a certain level of
equality of arms between the parties to the conflict, so as to ensure a fair
struggle? Or should it only be to protect humanitarian values in the context
of an armed conflict?
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political regimes. One can speculate that, in general, democ-
racies are more likely to try to contain violence than totalitar-
ian regimes.”? However, as the conflict between the United
States and Al Qaeda demonstrates, even democracies will
sometimes have an interest in escalating the level of violence,
thereby bringing it within the legal scope of an armed conflict.

Finally, there is another objection that is different from
those discussed above, one that does not reject the characteri-
zation of the situation as an armed conflict. Rather, it views
the situation as an armed conflict between two states: the state
that is in conflict with the non-state actor (State A) and the
state from which the non-state actor is acting (State B). De-
spite this argument’s apparent appeal, it suffers from a num-
ber of fatal flaws.

Two arguments may be advanced in support of the posi-
tion that the armed conflict is between two states. First, one
might argue that any ongoing military action of one state in
the territory of another state inevitably creates a situation of
armed conflict between the two states.”® There are two major
difficulties with this view. First, characterizing the situation as
an armed conflict between states, when the real conflict is be-
tween a state and a non-state actor, is an artificial solution
which is in many respects a symptom of the larger difficulty
with the position of non-state actors in international law. In
some cases, there may be no conflict between the two states.

72. The United Kingdom, for example, made considerable efforts not to
characterize its conflict with the IRA as an armed conflict. See Compromise
Clears Way for U.N. Effort to Halt Use of Child Soldiers, St. Louts PosT-DISPATCH,
Apr. 25, 2004, at Al5 (indicating that the British government rejected the
use of the term “armed conflict” to refer to the dispute in Northern Ire-
land). The Iraqi government, on the other hand, did not hesitate to use
clearly military means in its conflict with the Kurdish Front. See Hadi Elis,
The Kurdish Demand for Statehood and the Future of Iraq, 29 J. Soc. Econ. & PoL.
Stub. 191, 198 (2004).

73. According to this line of argument, when the United States consist-
ently uses force in Afghanistan against Al Qaeda, an armed conflict exists
between the United States and Afghanistan even if no hostilities take place
between the United States armed forces and the armed forces or military
groups loyal to the government of Afghanistan. If this is the case, and hostil-
ities between the United States and Al Qaeda in the territory of Afghanistan
can be characterized as an armed conflict between the United States and
Afghanistan, then the Geneva Conventions apply to the conflict under arti-
cle 2(1). See Geneva Conventions, supra note 3, art. 2(1).
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State B may, in fact, invite State A to take military action in its
territory. Second, characterizing the situation as an armed
conflict between states extends the scope of the conflict instead
of containing it, rendering military installations of State B le-
gitimate military targets. Hence, in my view, unless hostilities
actually involve the armed forces of the two states, the situa-
tion is not one of armed conflict between them.

The second argument made in support of the idea that
conflicts of the kind under discussion are actually a form of
inter-state conflict is that State B is responsible for the actions
taken by the non-state actor from its territory. Hence, State A
has the right to use force against State B.7* But even if a state
has the right to use force against another (which is not at all
clear), it is not necessarily true that the state will act on that
right. Thus this second argument goes to the legitimacy for
using force, rather than to how the situation should be charac-
terized. State A may decide to target only agents and installa-
tions of the non-state actor: Under such circumstances, the
two states could only be in armed conflict if the non-state actor
is seen as an agent of State B,”” since in this case attacking the
non-state actor is equivalent to attacking the state. If there are
no agency relations, and the hostilities are only with the non-
state actor, one cannot establish the existence of an armed
conflict between the two states.

74. See DINSTEIN, supra note 6, at 220 (adopting the view that State A
cannot use force against State B, but only against the non-state actor, unless
a relationship of agency exists); ¢f Feinstein, supra note 6, at 276-88 (sup-
porting the use of force against the harboring state).

75. The legal test for these agency relations should not be confused with
the relevant rules of international law concerning attribution of actions of
non-state actors to states for the purposes of state responsibility (the legal
boundaries of which were carved out in the International Court of Justice’s
decision in the case of Military and Paramilitary Activities (Nicar. v. U.S.),
1986 1.C.J. 14 (June 27)), nor should it be confused with the rules under
international law concerning attribution of actions of non-state actors to
states for the purposes of defining whether a conflict is of inter-state or intra-
state nature (the legal boundaries of which were carved out in Prosecutor v.
Tadic, Decision on the Defense Motion for Interlocutory Appeal on Jurisdic-
tion, Case No. IT-94-1 (Oct. 2, 1995), reprinted in 35 1.L.M. 32 (1996)). More-
over, even if the actions of the non-state actor can be attributed to the terri-
torial state for the purposes of the rules of jus ad bellum (as some scholars
suggest), it does not necessarily mean that an attack by the victim state
against the non-state actor should be viewed as an attack against the territo-
rial state.
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C.  Four Ways of Classifying Extra-State Hostilities

The analysis in the two previous Parts demonstrates that
there are convincing arguments on both sides of the debate
about whether extra-state hostilities should be classified as a
species of armed conflict for the purposes of international law.
In light of these arguments, and given the important dichot-
omy in international law between war and peace, let us con-
sider the four possible solutions for the classification of such
hostilities.

First, there is the theoretical possibility that, in spite of the
extensive use of force, the situation remains one of peace, in
which case the hostilities are governed by the laws of peace. As
mentioned above, in a situation where ongoing hostilities are
in fact taking place, this solution is unworkable and artificial—
the law simply will not square with reality. Insisting on the
characterization of such situations as peace is so removed from
reality that it is a utopian aspiration. Although such a position
may theoretically play an important role in efforts to restrain
the use of force in the international arena, as a practical mat-
ter it can expect no better outcome than we have seen from
other utopian initiatives, such as the Kelogg-Briand Pact.”®

Second, it is possible that extra-state hostilities create an
intermediate situation somewhere between armed conflict and
peace. Because no category currently exists between armed
conflict and peace in contemporary positive law,”? the creation

76. Treaty for the Renunciation of War, Aug. 27, 1928, 94 L.N.T.S. 57.
On the futility of the Kelogg-Briand Pact, see Geoffrey R. Watson, The Death
of Treaty, 55 Onio St. L.J. 781, 792-93 (1994) (“The Kellogg-Briand Pact was
dead on arrival, flouted repeatedly in the 1930s and most flagrantly in World
War II. Kellogg-Briand is now derided as the worst example of Wilsonian
naiveté, the paradigm of the ineffectiveness of treaties.”) (internal citations
omitted).

77. From the inception of modern international law the prevailing view
has been that states are either at war or at peace with one another and that
no intermediate state exists between war and peace. DINSTEIN, supra note 6,
at 15. A number of scholars over the last century have suggested reconsider-
ing this traditional dichotomy. George Schwarzenberger presented a com-
prehensive critical survey of the historical development of the dichotomy
between war and peace and called for recognition of a category of a status-
mixtus. Georg Schwarzenberger, Jus Pacis ac Belli? Prolegomena to a Sociology of
International Law, 37 Awm. J. INT’L L. 460, 470 (1943). Philip Jessup, in the
context of the debate over the legal status of the Korean War, urged the
acceptance of a state of “intermediacy” between war and peace. Philip C.
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of such category would provide a flexible platform for balanc-
ing the considerations of those who support viewing the situa-
tion as an armed conflict and those who favor classifying it as a
form of peace. In spite of the theoretical attractiveness of such
a track, it is quite problematic, especially for those who are
concerned with the practical effects of legal theories. Because
there is no legal category at the moment between war and
peace, the creation of such a category would require the devel-
opment of rules to govern the new category. In the absence of
any such rules, states may feel that they may follow whatever
course of action they find expedient. Hence, for the time be-
ing, the creation of such a category, even if theoretically
sound, would not promote the protection of the humanitarian
values.

However, in some respects this Article is a first step to-
wards the creation of an intermediate category between war
and peace. As will become clear in the following Parts, the
regulation of extra-state hostilities that is envisaged by this Arti-
cle is based on the interpretation of the general principle of
the laws of armed conflict in light of the unique features of
extra-state hostilities. The guidelines proposed for this inter-
pretative process recommend introducing rationales that are
derived from the laws of peace (in particular, those laws deal-
ing with law enforcement operations) into the rules regulating
extra-state hostilities. Thus, the legal framework for the regu-
lation of extra-state hostilities proposed in this Article can be
viewed as located somewhere between the laws of war and the
laws of peace. Indeed, once this legal framework is more sol-
idly established, it may become possible to reconceptualize it
as an intermediate legal framework that falls between these
two extremes.

Third, extra-state hostilities—where the state is engaging
in no more than extra-territorial law enforcement—may be
classified as self-defense during a time of peace. These law en-
forcement actions would then be governed by a legal regime

Jessup, Should International Law Recognize an Intermediate Status between Peace
and War?, 48 Am. J. INnT’L L. 98, 100 (1954). However, these views do not
represent the mainstream position in international law, which so far has re-
jected the existence of a third category between war and peace. DINSTEIN,
supra note 6. In the context of regulating hostilities between states and non-
state actors outside the territory of the state, no one has discussed the possi-
bility of creating an intermediate category between war and peace.
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parallel to the one that applies to individual actions of self-
defense between states. According to these laws, the use of
force is justified only if it meets three conditions derived from
the famous Caroline incident: necessity, proportionality, and
immediacy.”® Moreover, in accordance with the literature and
jurisprudence regarding the use of force in self-defense during
peacetime, the laws that would govern military actions taken in
self-defense would be the same laws as apply in times of formal
armed conflict.”?

Finally, for the reasons stated above, it is possible to clas-
sify extra-state hostilities as an armed conflict. Particular atten-
tion must be paid to the many similarities this situation bears
to other situations of ongoing hostilities that are defined as an
armed conflict. Current practice suggests that the tendency
among states is indeed to view such hostilities as armed con-
flicts, and the academic literature overwhelmingly favors such
position.8°

This Article does not attempt to decide whether the third
model, which characterizes certain military actions as self de-
fense in times of peace, is preferable to the fourth model,
which defines the same military action as armed conflict, or
vice versa. Both of these models are viable possibilities for the
protection of humanitarian values in the context of extra-state
hostilities, because under both of these models the laws of
armed conflict serve as a basic frame of reference for the regu-
lation of such hostilities. The main difference between these
models is the extent to which they limit the freedom of action
of the states in their struggle with non-state actors. Under the
third model a specific justification is required for each and
every military action taken, while under the fourth model, the
prevalent view is that once the conflict has erupted, such justi-
fication is unnecessary.®! Hence, the third model places a
greater limitation—some may say too great a limitation—on
the use of force compared to the fourth model.

78. See John Yoo, International Law and the War in Iraq, 97 Am. J. INT'L L.
563, 572 (2003); DINSTEIN, supra note 6, at 219-21.

79. See Dinstein, supra note 6, at 219-21.
80. See supra note 48 and accompanying text.

81. For an opposing view, see Christopher Greenwood, The Relationship
Between Jus ad Bellum and Jus in Bello, 9 Rev. INT’L STUD. 221 (1983).
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However, as explained in the next Part, even if one ad-
heres to the fourth model, certain adjustments in the applica-
tion of the laws of armed conflict to extra-state hostilities are
warranted. One such adjustment that should be considered is
the possibility of insisting that each military action meets the
requirements of self-defense: necessity, proportionality, and
immediacy. If adopted, such requirements would bring the
third and the fourth models even closer together. Thus, the
concerns that may lead one to prefer the third model over the
fourth one can be addressed within the context of the fourth
model. For that reason, and in light of the fact that the recent
literature on the subject, recent state practice, and the practice
of human rights organizations all seem to reflect a tendency
towards recognition extra-state hostilities as armed conflicts,
the rest of this Article will build on the fourth model.

D. Preliminary Thoughts on the Adaptation of the Laws of War to
Conflicts Involving Extra-State Hostilities

The question of which law applies to conduct engaged in
during extra-state hostilities is easier to resolve. The law of
armed conflict—the only legal regime that is designed to deal
with the legal issues that come up in the context of ongoing
hostilities—represents the best frame of reference for the reg-
ulation of large-scale ongoing hostilities, including extra-state
hostilities. The use of the term ‘frame of reference’ is not co-
incidental. Applying the laws of armed conflicts to extra-state
hostilities ignores the difficulties and concerns that were
raised earlier in this Part. Therefore, the laws of armed con-
flict should be applied only as a general framework—a starting
point—within which sufficient flexibility should be preserved
in its specific application to accommodate these concerns.

Practically, this means that the basic principles of the laws
of armed conflict—such as the need to distinguish between
combatants and civilians, the principle of military necessity,
and the principle of humanity—are applicable. At the same
time, the concerns that were raised above should be reflected
in the introduction of certain interpretations of these princi-
ples in the context of extra-state hostilities, which represent
adjustments of the laws of war as applied to other situations of
armed conflicts.
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Two rationales for adjustments should be considered.
First, the applicable law should reflect the limited justification
in contemporary international law for the use of force by states
against non-state actors outside their own territory. As dis-
cussed above, one mainstream justification for such use of
force is the doctrine of extra-territorial law enforcement,
which determines the purpose of an armed operation as en-
forcing the law against individuals or groups operating against
the state, rather than imposing the political will of the state on
another state.®? It may be that certain issues in the laws of war
should be revisited in light of this justification. For example,
one should reconsider whether a separate justification is nec-
essary for each military action in these conflicts, and, if so,
what type of justification is required. In addition, one might
question whether each member of the non-state actor is de-
fined as a combatant merely due to his membership in the
organization, whether the standard of care imposed by the
laws of armed conflicts regarding collateral damage should be
elevated, and whether the use of certain weapons that pertain
to law enforcement operations should be permitted.

The second rationale tries to address the concern that
states will either misuse the recognition of a new category of
armed conflict for illegitimate objectives or will engage in hos-
tilities against non-state actors that are fighting for what is
widely considered a legitimate cause. In light of this concern,
it may be necessary to consider whether a modified version of
the laws of armed conflict should apply to non-state actors in
certain situations (affording more protections to the agents of
the non-state actor, for example), while in cases where the
struggle of the non-state actor is considered to be illegitimate,
a different version of the laws of armed conflicts should apply.

Such an approach, though controversial, is not unprece-
dented in the history of the laws of armed conflicts. For simi-
lar concerns, Additional Protocol I recognized in article 1(4)
that the laws of inter-state armed conflicts should apply to cer-
tain armed conflicts that were traditionally considered purely
intra-state matters.®® As a result, Additional Protocol 1 puts
both sides of these conflicts on equal footing in terms of their

82. See supra note 63 and accompanying text.
83. Additional Protocol I, supra note 3, art. 1(4).
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rights and obligations, and according to some, even gives pref-
erence to non-state actors.

In light of the political compromise inherent in Addi-
tional Protocol I and the concerns raised in the previous Part
regarding the possibility that states may seek to illegitimately
define hostilities as armed conflicts for their own gain, one
might argue that in cases where the government is justified in
taking international law enforcement measures, such as when
it is fighting a widely condemned terrorist group, a certain ver-
sion of the laws of armed conflict should apply—perhaps one
that is more informed by the rules of intra-state armed con-
flicts. However, when the struggle of the non-state actor is
considered to be legitimate, it would be governed by a differ-
ent version of the laws of armed conflicts—one that is more
informed by the rules of inter-state armed conflicts.

Obviously such an approach introduces a significant com-
ponent of subjectivity into the application of the law. Similar
arguments were discussed in detail in the literature analyzing
article 1(4) of Additional Protocol I, and the whole issue of the
status of this article is still subject to major disagreement
within the international community.®* However, this disagree-
ment only highlights the pressing need to consider the issue in
the context of the regulation of extra-state hostilities.

The practical ramifications of these proposals is discussed
in greater detail in Parts V and VI, which address the specific
application of the laws of armed conflict to extra-state hostili-
ties. However, before moving into the discussion on questions
of positive law, it is important to consider how the phenome-
non of extra-state hostilities relates to recognized types of
armed conflicts: inter-state armed conflicts and intra-state
armed conflicts.

84. For a discussion of the controversy surrounding the ratification of
article 1(4) of Additional Protocol I, see Judith G. Gardam, Noncombatant
Immunity and the Gulf Conflict, 32 Va. J. INT’L L. 813, 824-25 n.49 (1992); W.
Hays Parks, Book Review, 26 Geo. WasH. J. INT’L L. & Econ. 675, 678 (1993)
(reviewing EpwarD K. Kwakwa, THE INTERNATIONAL Law OoF ArRMED CoN-
FLICT: PERSONAL AND MATERIAL FIELDS OF AppLiCATION (1992)). For a cri-
tique of article 1(4), see Marian Nash Leich, Contemporary Practice of the United
States Relating to International Law, 88 Awm. J. INT’L L. 719, 752 (1994).
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IV. EXTRA-STATE ARMED CONFLICT: A NEW CATEGORY
OF ARMED CONFLICT

Given that the two primary features of extra-state hostili-
ties are their extra-territorial nature and the fact that one party
1s a non-state actor, substantial differences exist between such
hostilities and the traditional categories of armed conflicts.®>
This Part argues that these differences are sufficiently substan-
tial that a new category of armed conflicts—extra-state armed
conflicts—should be created in order to properly conceptual-
ize these hostilities.86

85. Adam Roberts, Counter-terrorism, Armed Force, and the Laws of War, 44
SurvivaL. 7, 11 (2002). Adam Roberts points out six fundamental ways in
which “anti-terrorist military operations” differ from inter-state armed con-
flicts. First, such operations do not constitute armed conflicts between
states. The military operations are not necessarily covered by the full scope
of the rules regarding inter-state armed conflicts in the Geneva Conventions
and Additional Protocol I. Second, anti-terrorist operations, even if con-
ducted outside the territory of a state, may be more similar to intra-state
armed conflicts, to which fewer laws apply. Third, in many cases the attrib-
utes and actions of terrorist movements may not come within the field of
application even of the modest body of rules relating to intra-state armed
conflicts. Fourth, terrorists have little regard for internationally agreed rules
and the resolve of military forces that fight the terrorists to observe these
rules may also be weakened. Fifth, the prohibition of targeting civilians can
be difficult to apply because terrorist movements may not be easily distin-
guished from civilians, due to the irregular nature of their armed forces.
Finally, some captured personnel who are members of a terrorist organiza-
tion may not meet the criteria for prisoner of war status in the Geneva Con-
vention III. Id. at 11-12.

The analysis in this Article differs from Roberts’ analysis in two impor-
tant respects. First, it deals with armed conflicts between states and non-state
actors, rather than with the more specific phenomenon of anti-terrorist mili-
tary operations. Second, and more importantly, this Article does not find
differences between extra-state armed conflicts and other types of armed
conflicts in the positive law that applies to them, but rather suggests a new
dichotomy that serves as a basis for deciding what laws should apply. The
points that Roberts makes are contingent upon a certain legal situation.
However, if one were to apply the laws of inter-state armed conflicts to extra-
state armed conflicts, for example, most of the distinctions that are sug-
gested by Roberts would not hold.

86. DuFry, supra note 53; Stein Tgnnesson, A ‘Global Civil War’?, 33 SE-
curiTy DiaLocue 389, 389 (2002).
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A.  Extra-State and Inter-State Armed Conflicts

Extra-state armed conflicts and inter-state armed conflicts
share some conceptual similarities. First, like inter-state armed
conflicts, extra-state armed conflicts are not limited to the ter-
ritory of the state involved. This feature plays an important
role in the regulation of armed conflicts. The scope of the
body of law that regulates intra-state armed conflicts was lim-
ited through the principle of state sovereignty specifically be-
cause intra-state armed conflicts occur within the territory of a
state. The traditional understanding of state sovereignty
makes it easier to intervene in what a state does outside its
borders than in what it does within its own territory.8” In the
past, states could, and did, invoke their sovereignty to argue
against limiting the military measures that they could use in
the context of intra-state armed conflicts.®® The state’s sover-
eignty argument becomes much less relevant when hostilities

87. Melissa Epstein states that:

The separate standard for internal armed conflicts reflect custom-
ary views concerning issues of state sovereignty, non-interference in
another state’s legitimate internal security affairs, and the concern
over perceptions of providing international legitimacy to purely in-
ternal violence or terrorism that would be considered criminal con-
duct under the domestic laws of the affected jurisdiction.
Melissa J. Epstein, The Customary Origins and Elements of Select Conduct of Hostil-
ities Charges Before the International Criminal Tribunal for the Former Yugoslavia:
A Potential Model for Use by Military Commissions, 179 MiL. L. Rev. 68, 81
(2004).
88. Michael Matison summarizes this point of view:

The weaknesses of the law of internal armed conflict are well-

known, and derive from a number of factors, including: ... (2) the

tendency of many governments—particularly in the Third World—

to resist international regulation of internal conflicts as an intru-

sion on national sovereignty and an excuse for foreign intervention

. ... As a result, the traditional law of armed conflict dealt in a

relatively detailed and comprehensive way with conflicts between

states, but in a cursory and incomplete way with other conflicts.

This dichotomy was displayed in the 1949 Geneva Conventions by

the contrast between the hundreds of detailed articles devoted to

international conflicts and the single rudimentary article in each of

the four Conventions (so-called common article 3) on internal con-

flicts (which, even so, was a significant advance for its time).
Michael J. Matison, The Law of Internal Armed Conflict, 97 Am. J. INT’L L. 466,
466-67 (2003) (reviewing LINDsAY MoIR, THE Law OF INTERNAL ARMED CON-
FLICT (2002)).
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take place in the territory of another state.®® Therefore, extra-
state armed conflicts and inter-state armed conflicts are similar
in this respect.

Second, like inter-state armed conflicts, many extra-state
armed conflicts involve international, or non-internal, aspects.
In most instances, the non-state actor is a foreign entity. Its
operatives are not necessarily nationals of the state that is in-
volved in the conflict. The non-state actor’s bases, training fa-
cilities, and headquarters, as well as most of its personnel, are
more often than not located abroad. The goals of its struggle
are, at least in some cases, based on a more international
agenda that is not limited to internal issues, such as overthrow-
ing the government of the state involved in the conflict. The
armed conflict between Israel and Hezbollah during the 1990s
is instructive. Hezbollah’s agenda in the armed conflict with
Israel focused, at least publicly, on terminating Israeli military
presence in Lebanon, undoubtedly an international issue be-
tween Israel and Lebanon. Hezbollah’s bases, training facili-
ties, and headquarters, as well as most of its personnel were
located in Lebanon. All of these attributes give the conflict a
very strong international flavor, and in this respect are similar
to inter-state armed conflicts.%

These similarities support the argument that, concep-
tually, extra-state armed conflicts are similar to inter-state
armed conflicts and that, as a result, the general framework
that regulates inter-state armed conflicts should also regulate
them. Under this view, to the extent that there are differences
between extra-state armed conflicts and inter-state armed con-
flicts, these differences should be reflected by adjusting the
laws of inter-state armed conflicts to fit the context of extra-

89. To the extent that sovereignty does play a role in extra-state armed
conflicts, it probably works the other way: That is, it advocates greater pro-
tection of the state whose territorial sovereignty is infringed, and, therefore,
places more obligations upon the state that is a party to the conflict.

90. For a general description of the history of the armed conflict in Leba-
non, see Adir Waldman, Clashing Behavior, Converging Interests: A Legal Con-
vention Regulating A Military Conflict, 27 YALE J. INT’L L. 249, 253-55 (2002).
The conflict between the United States and Al Qaeda serves as another ex-
ample in this respect. Al Qaeda’s agenda focused on challenging American
dominance in world politics, which is an international issue. Al Qaeda’s ba-
ses, training facilities, headquarters, and most of its personnel were located
in Afghanistan (as well as in other countries). These attributes give the con-
flict very strong international characteristics.



\server05\productn\N\NYI\3 7-1\NYI101.txt unknown Seq: 37 3-OCT-05 11:51

2004] EXTRA-STATE ARMED CONFLICTS 37

state conflicts and does not require the establishment of a new
type of conflict.®!

This approach, however, does not take into account im-
portant differences between extra-state armed conflicts and in-
ter-state armed conflicts. Unlike inter-state armed conflicts,
extra-state armed conflicts involve a non-state actor as a party
to the conflict. Additionally, the manifestation of hostilities in
inter-state armed conflicts is significantly different from those
in extra-state armed conflicts.?? These differences are central
to the regulation of armed conflicts, and, therefore, they cast
doubt as to whether the rules regulating inter-state armed con-
flicts are appropriate for the regulation of extra-state armed
conflicts. In particular, as will be explained further below,
these differences cast doubt on whether the rules concerning
the means and methods of warfare and the rules concerning
certain privileges afforded to combatants in inter-state armed
conflicts (such as prisoner of war status) should apply in extra-
state armed conflicts as well. Given their effect, differences be-
tween extra-state armed conflicts and inter-state armed con-
flicts are significant and suggest that minor adjustments to the
laws that apply to inter-state armed conflicts would not be suffi-
cient to appropriately regulate extra-state armed conflicts. Ex-
tra-state and inter-state armed conflicts need to be categorized
separately and designated separate governing laws. The next
Part further articulates this position.

B. Extra-State Armed Conflicts and Intra-State Armed Conflicts

It is also possible to argue that extra-state armed conflicts
should be classified conceptually as a type of intra-state armed
conflict. Extra-state armed conflicts and intra-state armed con-

91. Grant McLoone, Sledgehammers, Scalpels and Sofiware: Special Operations
and the Law of War in the 21st Century, 12 U.S.A.F. Acap. J. LEcaL Stup. 139,
144-45 (2003) (“[Plicture a situation where U.S. SOF actively pursue insur-
gent guerrillas into a third country. This ramps up the situation much more
closely to what resembles traditional ‘international armed conflict’ under
the law of war.”); Robert K. Goldman, Certain Legal Questions and Issues Raised
by the September 11th Attacks, 9 Hum. Rts. Br. 2, 3 (2001) (“One might antici-
pate that the U.S., by analogy to interstate armed conflict rules, will treat
Osama bin Laden and his associates as constituting a paramilitary organiza-
tion whose members do not comply with the most basic rules and customs of
warfare.”).

92. Roberts, supra note 85; see also infra note 103.
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flicts share two important features. First, both involve a non-
state actor as a party to the conflict. Some of the differences
between the rules of inter-state armed conflicts and intra-state
armed conflicts are attributed to this fact.9® Hence, at least
some of the rules applying to intra-state armed conflicts argua-
bly can be explained by reference to the participation of a
non-state actor in the hostilities. As extra-state armed conflicts
involve a non-state actor as well, there is reason to think that
the rules regulating them should be similar to those regulating
intra-state armed conflicts. For example, one of the reasons
that individuals fighting in an intra-state armed conflict are
neither recognized as legitimate combatants under the laws of
intra-state  armed conflicts nor afforded the protections
granted to combatants in inter-state armed conflicts®* is the
unwillingness of states to attach any legitimacy to the use of
force by non-state actors.> Only in cases where states recog-
nize the non-state actor’s struggle as legitimate have the laws
of inter-state armed conflicts applied?® and have individuals

93. See Matison, supra note 88 (citing the “inherent difficulty of regulat-
ing conflicts in which some of the participants may never have accepted in-
ternational regulation, and in any event may not have the political coher-
ence and organizational competence normally considered necessary to en-
force such regulation” as one of the reasons for the differences in the
regulation of inter-state and intra-state armed conflicts). As discussed in the
previous Part, some of the differences can also be attributed to states’ con-
cern for their sovereignty. Supra notes 88-89 and accompanying text.

94. Among the protections not afforded in intra-state armed conflict are
the right to prisoner of war status once detained and the right to take up
arms, which includes the right not to be prosecuted for conducting hostili-
ties in accordance with the laws of war. Geneva Conventions, supra note 3,
art. 3.

95. See Matison, supra note 88 (citing “the desire of most governments
not to give legal or political status to insurgent movements” as one of the
reasons for the differences in the regulation of inter-state and intra-state
armed conflicts).

96. See Additional Protocol I, supra note 3, art. 1(4). Two rationales may
explain the adoption of article 1(4) of Additional Protocol I. The first is that
the principle of self-determination suggests that the specific non-state actors
referred to in article 1(4) have a right to become members of the interna-
tional community. Hence, the conflict is not much different from an inter-
state armed conflict. The second is based on the strong sense of legitimacy
in struggles for self-determination. Hence, non-state actors who participate
in legitimate struggles should receive better protection, as compared to the
protection afforded non-state actors in an illegitimate intra-state armed con-
flict.
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fighting on behalf of non-state actors been granted the status
of legitimate combatants.?” It is possible to argue that in extra-
state armed conflicts there is no reason to recognize a priori
the legitimacy of any non-state actor’s struggle and that the
rules of inter-state armed conflicts should apply only in those
specific cases where the international community finds such a
struggle to be legitimate. Hence, intra-state armed conflicts
and extra-state armed conflicts have similar sensibilities and
concerns with respect to the recognition of the legal status of
non-state combatants and the rights associated with that status.

Second, the manifestation of hostilities in both intra-state
and extra-state armed conflicts is strikingly similar. In most
conflicts involving a non-state actor, the military power of the
state far exceeds the military power of the non-state actor.®
This affects the actual manifestation of hostilities between a
state and a non-state actor. The methods of warfare typically
used by non-state actors®® diverge from those typically used by
states.!?® In addition, because of the sharp discrepancy in mili-
tary power, the non-state actor often cannot win the war by
military means on the battlefield, and therefore often resorts
to attrition tactics by which it attempts to inflict as much dam-
age as possible on the other side.!°! Non-state actors also try

97. Id. arts. 1(4), 43. However, there is no example of an armed conflict
to which Additional Protocol I was applied pursuant to article 1(4) and
therefore no example of agents of a non-state actor that were recognized as
legitimate combatants by the other party.

98. See Mariano-Florentino Cuéllar, Reflections on Sovereignty and Collective
Security, 40 Stan. J. INT'L L. 219-20 (2004). However, there are also some
cases in which the military power of the state is smaller than the military
power of the non-state actor. One example is the power relationship be-
tween the Hutu government and the RPF in the Rwandan conflict of 1990-
1994. See Alan J. Kuperman, Rwanda in Retrospect, 79 FOREIGN AFrF. 94, 96-98
(2000).

99. Non-state actors typically use guerilla warfare, act secretly, and are
engaged in surprise attacks. They also tend to disguise themselves to blend
with the civilian population. Se¢ ANTHONY JAMES JOES, RESISTING REBELLION:
THe History AND PoLiTics oF COUNTERINSURGENCY 12-13 (2004).

100. For states fighting non-state actors, reconnaissance plays a key role in
any military operation. Military operations are conducted more against indi-
viduals identified as active on behalf of the non-state actor and less against a
military unit or facility, as the infrastructure of a non-state actor is less distin-
guishable and less important for its existence. See id. at 145-46.

101. See generally Kenneth B. Brown, Counter-Guerilla Operations: Does the
Law of War Proscribe Success?, 44 NavaL L. Rev. 123 (1997).
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to mobilize sufficient international attention and pressure on
the state by calling media attention to its underdog position.
Finally, non-state actors are unlikely to abide willingly by the
rules of the existing normative system, for breaching the rules
is often intended to obtain international attention or place
pressure on the state’s government. The low motivation to
abide by the rules of international humanitarian law, however,
can also be explained by a common belief among certain non-
state actors that the rules of international humanitarian law
are unfair given the discrepancy in military power between the
non-state actor and the state, and given the fact that these
rules were drafted and adopted by states, serve states’ interests,
and were never consented to by the non-state actor.

These similarities between extra-state armed conflicts and
intra-state armed conflicts support the argument that the for-
mer should be classified as the latter and that the rules of in-
tra-state armed conflicts could serve as the regulating frame-
work for extra-state armed conflicts.1°2 Under this view, neces-
sary adjustments to the laws of intra-state armed conflicts
should be introduced to extra-state armed conflicts in order to
reflect whatever differences exist between them; there should
not be a wholly different classification.

However, this approach does not sufficiently appreciate
important differences between extra-state armed conflicts and
intra-state armed conflicts. Most importantly, extra-state
armed conflicts occur outside of the territory of the state party
to the conflict and often contain other non-internal compo-
nents. As discussed above, these factors are the reason for
many of the differences that exist between the legal regimes
that govern inter-state armed conflicts and intra-state armed
conflicts. Hence, these differences cast doubt as to whether
the rules regulating intra-state armed conflicts are appropriate
for the regulation of extra-state armed conflicts. In particular,
doubts arise concerning whether the rules regulating the pro-
tection of non-combatants in intra-state armed conflicts are ap-
propriate for hostilities that take place outside the territory of
the state. In this respect, the parallel to inter-state armed con-
flicts is more compelling. Therefore, the differences between
extra-state armed conflicts and intra-state armed conflicts are

102. Tgnnesson, supra note 47.
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also so significant they should not be included in the same
category as intra-state armed conflicts.

C. Extra-State Armed Conflicts as a Separate Category
in the Laws of War

The previous Parts demonstrate that extra-state armed
conflicts are substantially different from inter-state armed con-
flicts as well as from intra-state armed conflicts. The differ-
ences are substantial enough so that extra-state armed con-
flicts cannot, and should not, be placed in either of the two
traditional categories in the laws of war.1°® But does this mean
that extra-state armed conflicts should constitute a separate
category in the laws of war? If so, should it be one category or
multiple categories?

Dividing the phenomenon of armed conflict into differ-
ent categories is not a simple task. It requires some kind of
judgment as to which differences among the various conflict
situations are important and which are less important. Histori-
cally, the two defining factors that differentiated armed con-
flicts from one another were the participating parties, with em-
phasis on the state (inter-state or intra-state conflicts), and the
territory in which the conflict took place.!%* Inter-state armed
conflicts were defined as conflicts between states. Intra-state
armed conflicts were envisioned as conflicts between a state
and a non-state actor within the territory of the state. The
other possible category given these criteria—armed conflicts
between a state and non-state actor outside the territory of the

103. Slaughter & Burke-White, supra note 54, at 1-3; Tgnnesson, supra
note 86, at 391 (“The US-Al-Qaeda war does not fit into our normal catego-
ries. Itis neither a civil nor an international war, although it has elements of
both . ... Should the US-Al-Qaeda war be considered another ‘extra-sys-
temic’ aberration? Or does it represent a new category?”).

104. Some scholars prefer the criterion of the parties involved over the
criterion of territory: “[I]nternal conflicts are distinguished from interna-
tional armed conflicts by the parties involved rather than by the territorial
scope of the conflict.” Sassoli, supra note 18, at 201 (quoting LiesBeTH
ZEGVELD, ACCOUNTABILITY OF ARMED OPPOSITION GROUPS IN INTERNATIONAL
Law 136 (2002)). This position recognizes the importance of the two differ-
ent criteria: the parties involved and the territory. However, in order to
prevent a gap in protection, Sassoli prefers to ignore the territorial criterion.
This Article does not ignore the territorial issue, as this issue was instrumen-
tal in regulating intra-state armed conflicts. Thus, this Article addresses,
rather than avoids, the challenge of regulating extra-state armed conflicts.
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state—was never considered. Extra-state armed conflicts are
those that fall into this category, and, under the traditional
criteria, they would constitute a third category.

Identifying a separate category of extra-state armed con-
flicts suggests neither that all extra-state armed conflicts are
the same nor that there are no important differences between
them. There are many differences. In some cases the state
acts outside its own borders but with the agreement and even
invitation of the territorial state.!°> In other cases, military ac-
tion is taken without the agreement of the territorial state.!0¢
In some instances, military action takes place in a sovereign
country.'®” In others, military action is taken in territory
whose status is disputed by the state and non-state actor.198
Furthermore, some non-state actors represent peoples strug-
gling for self-determination,!%® while other non-state actors
struggle for different causes.!!?

All of these differences can potentially define various sub-
groups of extra-state armed conflicts. Of all these subgroups,
two are particularly revealing: (1) where groups are fighting
for a right to self-determination according to article 1(4) of
Additional Protocol I; and (2) intra-state armed conflicts that
spill over into the territory of a neighboring country. These
two groups are unique because there exist particularly compel-
ling reasons for their regulation under the rules of inter-state
or intra-state armed conflicts.

First, it is possible that extra-state armed conflicts fought
by peoples for their right to self-determination have more in

105. India, for example, intervened in Sri Lanka upon invitation of the Sri
Lankan government. Se¢ Le Mon, supra note 27, at 782-86.

106. This was the case, for example, in the military action taken by Turkey
in Iraq, by Israel in Lebanon, by Rwanda in the Democratic Republic of the
Congo, and by the United States in Afghanistan. See supra notes 29, 31-32,
48-56, and accompanying text.

107. See, e.g., cases referred to supra notes 105-106.

108. This was the case, for example, in the military action taken by Mo-
rocco in Western Sahara and by Israel in the West Bank and the Gaza Strip.
See supra notes 28, 33.

109. Such peoples include, for example, the Saharawis, the Kurds, and the
Palestinians. See supra notes 28, 31 & 33.

110. Al Qaeda, for example, is engaged in a struggle against the United
States for various reasons, such as its military presence in the Arab peninsula.
Until the Israeli withdrawal from Lebanon in May 2000, Hezbollah fought
against the Israeli military presence there.

R =
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common with inter-state armed conflicts, than with other types
of extra-state armed conflicts. For one, they have already been
regulated by Additional Protocol I through norms applicable
to inter-state armed conflicts.!'! Additionally, the conflict is
between two sides—a state and a potential state—espousing
the right of membership in the international community.!!?
On the other hand, not all states are parties to Additional Pro-
tocol I, and it is well recognized that article 1(4) is the most
disputed of its provisions.!!'? In fact, there is general agree-
ment that article 1(4) does not codify a customary interna-
tional norm and, therefore, is not binding on states not party
to Additional Protocol I.1'* As a result, the categorization of
extra-state armed conflicts is still of great practical importance,
at least in the case of conflicts to which Additional Protocol I
does not apply either because the relevant state is not party or
because the non-state actor does not meet the conditions set
forth in article 1(4).

Similarly, there are doubts as to whether intra-state armed
conflicts that spill on to the territory of a neighboring country
have more in common with other extra-state armed conflicts
than with intra-state armed conflicts. One possible solution is
to categorize such conflicts as intra-state armed conflicts since
their basic structures are internal to a state.!'> However, since

111. Additional Protocol I, supra note 3, art. 1(4).

112. See ALLEN BUCHANAN, JUSTICE, LEGITIMACY, AND SELF-DETERMINATION
264-65 (2004); Montevideo Convention on the Rights and Duties of States,
Dec. 26, 1933, art. 1, 3, 165 L.N.T.S. 19, 165 U.N.T.S. 21.

113. See Gardam, supra note 84, at 824-25 n.49 (noting that of the states
that abstained from voting on article 1, nine emphasized article 1(4) as the
reason for their abstention); see also Yair M. Lootsteen, The Concept of Belliger-
ency in International Law, 166 MiL. L. Rev. 109, 131-32 n.81 (2000) (“While
Protocol I is generally viewed as a document reiterating customary humani-
tarian international law, several of its provisions, including article 1(4), are
considered very controversial. This article was one of the provisions regard-
ing which the United States made a specific objection.”).

114. See Ben-Naftali & Michaeli, supra note 20, at 256 (stating that article
1(4) “cannot be regarded as a customary rule”).

115. In conflicts where the non-state actor originates from within the
state, the underlying issue is the right to govern the state or parts thereof,
and a substantial part of the hostilities take place within the state. Even in
practice there may be some examples suggesting that such conflicts should
be classified as intra-state conflicts. For example, article 7 of the Statute of
the International Criminal Tribunal for Rwanda extends the jurisdiction of
that tribunal to enforce the law of non-international armed conflicts to the
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these conflicts take place in the territory of an uninvolved
state, they raise important issues surrounding civilian protec-
tions that, under the approach this Article suggests, would jus-
tify the application of the rules concerning the protection of
non-combatants in inter-state armed conflicts to the situation.
Those insisting that such conflicts are intra-state armed con-
flicts offer non-combatants less protection than that afforded
to non-combatants in inter-state armed conflicts even though
nothing, as a theoretical or practical matter, justifies adopting
a theory that affords non-combatants inferior protection in ex-
tra-state armed conflicts.

In spite of the differences between various types of extra-
state armed conflicts, they should nonetheless be included in a
single category. Indeed, there are parallel differences among
those conflicts defined as inter-state armed conflicts as well as
those defined as intra-state armed conflicts. These differences
include the reasons for the conflicts, the positions of various
states affected by the conflicts, the means and methods used,
and the positions of power among parties to the conflict.
However, these variances do not necessitate abandoning the
categories of inter-state and intra-state armed conflicts. Only
in very specific cases—in which non-state actors are fighting
against colonial domination, alien occupation or against racist
regimes in the exercise of their right of self-determination—
were the rules of inter-state armed conflicts applied to strug-
gles that would otherwise be intra-state armed conflicts, and
even this is not yet accepted by all states.!'® Likewise, the fact
that there are many differences among extra-state armed con-
flicts should not lead to abandoning their categorization as a
separate type of armed conflicts. In spite of all the differences,
they nevertheless share the aforementioned two primary fea-
tures: (1) the parties consist of a state and a non-state actor;
and (2) they are fought, at least in part, outside the territory of

neighboring countries. See Statute of the International Criminal Tribunal of
Rwanda, S.C. Res. 955, U.N. SCOR, 49th Sess., 3453d mtg., Annex, art. 7,
U.N. Doc S/RES/955 (1994), available at http://www.ictr.org/ENGLISH/
basicdocs/statute.html. According to Sassoli, supra note 18, at 201, this con-
firms that even a conflict spreading across borders is characterized as a non-
international armed conflict. It is noteworthy that Sassoli draws unwar-
ranted conclusions from his analysis of this particular type of extra-state
armed conflicts to other types of extra-state armed conflicts.
116. See Additional Protocol I, supra note 3, art. 1(4).
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the state. As a result, they all raise similar questions concern-
ing the protection of non-combatants in a non-involved coun-
try, the status of non-state actors in armed conflicts fought be-
yond the territory of the state involved, and the means and
methods of warfare allowed to be used in such conflicts.
Therefore, analyzing them all as one category is justified so
long as one recognizes that differences between particular
conflicts exist within the category. In extreme cases, a specific
subgroup of extra-state armed conflicts, for example those that
are fought by peoples for their right to self-determination,
could be carved out from the category of extra-state armed
conflicts to be regulated by the rules of inter-state armed con-
flicts—as was done for intra-state armed conflicts.

D. The Law of Combatants and the Law of Non-Combatants:
Another New Dichotomy in the Laws of Armed Conflict

Having established that there should be a separate cate-
gory of extra-state armed conflict under international law
somewhere between inter-state armed conflicts and intra-state
armed conflicts, it is necessary to consider the appropriate le-
gal regime for regulating extra-state armed conflicts.

In order to do so, it is important to first consider another
basic dichotomy in the laws of armed conflict that interna-
tional humanitarian law scholars often think to be important:
the distinction between The Hague Laws provided for in The
Hague Conventions of 190717 and the Geneva Laws provided
for in the four Geneva Conventions of 1949.118 This distinc-
tion is historical, rather than theoretical. States had different
concerns and objectives in 1907 than in 1949, after having wit-
nessed the horrors of World War II. Hence, while the 1907
Conventions focus primarily on the rights and obligations of
states involved in war, the 1949 Conventions focus on protect-
ing individuals (both combatants and non-combatants) from
the horrors of armed conflicts.!!® The two legal regimes

117. Hague Convention, supra note 3.

118. Geneva Conventions, supra note 3.

119. For a discussion of this dichotomy, see HiLAIRE MCCOUBREY, INTERNA-
TIONAL HUMANITARIAN LAwW: MODERN DEVELOPMENTS IN THE LIMITATION OF
WAaRFARE (2d ed. 1998); Manooher Mofidi & Amy E. Eckert, “Unlawful Com-
batants” or “Prisoners of War”: The Law and Politics of Labels, 36 CORNELL INT’L
LJ. 59, 61 n.11 (2003).
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cover, at least in part, different subject matters. Most notably,
the Hague Laws include important provisions regulating the
conduct of hostilities, while the Geneva Conventions do not
address this subject. On the other hand, certain issues are ad-
dressed by both legal regimes—for example, the laws pertain-
ing to occupying territory.'?° The dichotomy between the
Hague Laws and the Geneva Laws was partially blurred by Ad-
ditional Protocol I, which elaborates on both of these legal re-
gimes. Additional Protocol I includes detailed provisions on
conducting hostilities, as well as extensive provisions regarding
the protection of combatants and civilians in times of armed
conflict.!?!

The discussion in the foregoing Parts suggests that it may
be more prudent to develop a different dichotomy in the laws
of armed conflict, a principled dichotomy rather than a histor-
ical one. Namely, it is arguably more useful to distinguish be-
tween the law of combatants and the law of non-combatants,
rather than between the Hague Laws and the Geneva Laws.
Norms intended to protect combatants (for example, caring
for the wounded and the sick on the battlefield, and prisoner
of war status) should be classified as part of the laws of combat-
ants, while norms intended to protect non-combatants (for ex-
ample, the principle of distinction and its derivatives, and spe-
cial protections of women and children) should be included
in the laws of non-combatants.

The contribution of this new dichotomy to the discussion
of the regulation of extra-state armed conflicts is substantial.
As mentioned above, affording less protection to non-combat-
ants in cases of extra-state armed conflicts than in the cases of
inter-state armed conflicts is difficult to justify. If the state in-
volved in military operations is involved in an armed conflict
with a territorial state, all the protections of inter-state armed
conflicts would apply to non-combatants in the territory of the
territorial state. Why should civilians enjoy less protection
when their state is not even involved in the hostilities? Is there
anything about a struggle against non-state actors that justifies
lesser protections for non-combatants? This Article contends
that, as far as the protection of non-combatants is concerned,

120. See McCouBREY, supra note 119, at 198-205; Mofidi & Eckert, supra
note 119, at 63-64.
121. Additional Protocol I, supra note 3, arts. 35-51.

R =



\server05\productn\N\NYI\3 7-1\NYI101.txt unknown Seq: 47 3-OCT-05 11:51

2004] EXTRA-STATE ARMED CONFLICTS 47

hostilities involving a non-state actor cannot justify a lower
level of protection. Hence, theoretically, the part of the laws
of armed conflicts that is intended to protect non-combatants
in times of inter-state armed conflicts—the law of non-combat-
ants of inter-state armed conflicts—should apply to extra-state
armed conflicts as well.

However, with respect to the protections of combatants, a
compelling argument can be made for affording combatants
protection that is more limited compared to that afforded to
them in inter-state armed conflicts and more similar to the
protection afforded to them in intra-state armed conflicts. As
explained earlier in this Part, one of the reasons that individu-
als fighting in an intra-state armed conflict are neither recog-
nized as legitimate combatants under the laws of intra-state
armed conflicts nor afforded the protections granted to com-
batants in inter-state armed conflicts is this reluctance to rec-
ognize the legitimacy of non-state actors’ use of force. As ex-
tra-state armed conflicts also involve non-state actors, the same
considerations apply. Thus, as a matter of theory, it can be
argued that laws intended to protect combatants in times of
intra-state armed conflicts—the law of combatants of intra-
state armed conflicts—should also apply to extra-state armed
conflicts.122

Indeed, the proposed distinction between the laws of
combatants and the laws of non-combatants may be criticized
as incomplete. Certain norms may be intended to protect
combatants and non-combatants alike, while other norms may
not be intended to achieve either of these purposes. Even if
true, this objection does not detract from the contribution of
the proposed dichotomy to our analysis of the laws of armed
conflict. The great majority of norms in the laws of armed
conflict can be classified as either protecting combatants or
protecting non-combatants. The contribution of such classifi-
cation to the discussion regarding regulations of extra-state

122. However, some believe that, for humanitarian reasons, the distinc-
tion between inter-state and intra-state armed conflicts should be deem-
phasized. See Prosecutor v. Tadic, Decision on the Defense Motion for Inter-
locutory Appeal on Jurisdiction, Case No. IT-94-1, 1 97 (Oct. 2, 1995), re-
printed in 35 LL.M. 32 (1996). The debate in this respect is far from settled.
To the extent that it results in more protections afforded to combatants in
the context of intra-state conflicts, the same protections should also apply to
extra-state armed conflicts.
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armed conflicts is substantial. Hence, the benefits of following
this dichotomy outweigh this concern.

In conclusion, the theoretical analysis suggests that in dis-
cussing the regulation of extra-state armed conflicts much can
be gained by distinguishing between the laws of combatants
and the laws of non-combatants. The regulation of extra-state
armed conflicts should be informed by the norms of inter-state
armed conflicts with regard to the protection of non-combat-
ants!'?® and by the norms of intra-state armed conflicts with re-
gard to the protection of combatants. As explained in the fol-
lowing Part, this theoretical analysis could play an important
practical role in interpreting the legal principles of the laws of
armed conflicts, which, under positive law, are applicable to
extra-state armed conflicts. Naturally, in order to precisely as-
certain the effect of the theoretical argument, the question of
the positive law that applies to extra-state armed conflicts must
first be addressed in a more comprehensive manner.

V. PosiTive Law

Different sources of law are potentially relevant to the reg-
ulation of extra-state armed conflicts; among them are: inter-
national humanitarian treaties, customary international hu-
manitarian law, general principles of international humanita-
rian law, and international human rights law. This Part
considers these sources, rejects the notion that extra-state
armed conflicts exist in a legal vacuum, and, instead, argues
that extra-state armed conflicts are governed by a legal frame-
work consisting of either basic customary norms common to
all armed conflicts or general principles of international hu-
manitarian law. However, since both of these sources provide
only general legal norms, they require substantial interpreta-
tion in order to offer a satisfactory legal solution for the practi-
cal questions that arise in the context of extra-state armed con-
flicts.

123. For an attempt to elevate the protection of civilians to the level of a
constitutional principle of international law applicable to all types of armed
conflicts, see Slaughter & Burke-White, supra note ,54, at 1-2.
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A.  Treaty Law

Major international humanitarian law treaties do not pro-
vide a comprehensive legal regime for extra-state armed con-
flicts, and their application to extra-state armed conflicts, at
least as treaty law, is partial and inconsistent.

The Fourth Hague Convention and its annexed regula-
tions only apply as treaty law between the contracting powers
and even then only if all belligerents are party to the Conven-
tion.!'?* Hence, one must conclude that the Hague Conven-
tion and its annexed provisions were designed to regulate only
armed conflicts between states.

Similarly, according to the first paragraph of their com-
mon article 2, the Geneva Conventions (except for common
article 3) only apply as treaty law to armed conflicts between
high contracting parties, which can only be states.!?® Any at-
tempt to interpret common article 2 in a different way, such as
including any ongoing use of force by a state in the territory of
another even if no hostilities take place between the armed
forces of the two states,!26 is far less compelling.

Additionally, according to the second paragraph of com-
mon article 2, the Geneva Conventions apply to situations
when the territory of a high contracting party is totally or par-
tially occupied.'?? Such occupation does not have to be the
result of an armed conflict between high contracting parties;
instead, any occupation of their territories, including those re-
sulting from extra-state armed conflict, is governed by the Ge-
neva Conventions. In the context of extra-state armed con-
flicts, this creates a rather anomalous legal situation in which

124. Hague Convention, supra note 3, art. 2.

125. Geneva Conventions, supra note 3, art. 2 (“In addition to the provi-
sions which shall be implemented in peace time, the present Convention
shall apply to all cases of declared war or of any other armed conflict which
may arise between two or more of the High Contracting Parties, even if the
state of war is not recognized by one of them.”); Jinks, supra note 20, at 11;
Fitzpatrick, supra note 20, at 348; Jordan J. Paust, Antiterrorism Military Com-
missions: The Ad Hoc DOD Rules of Procedure, 23 Mich. J. INT'L L. 677, 683
(2002).

126. See supra note 73 and accompanying text.

127. Geneva Conventions, supra note 3, art. 2 (“The Convention shall also
apply to all cases of partial or total occupation of the territory of a High
Contracting Party, even if the said occupation meets with no armed resis-
tance.”).
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the Geneva Conventions apply to occupied territories while, in
situations where hostilities do not involve occupation, the Ge-
neva Conventions do not apply. Moreover, during extra-state
armed conflicts, the Geneva Conventions do not apply to hos-
tilities that occurred before the occupation began.

Common article 3 of the Geneva Conventions applies to
all armed conflicts that “are not of an international character”
and that occur “in the territory of one of the High Contracting
Parties.”'2® Hence, the treaty’s language does not seem to
cover extra-state armed conflicts because extra-state armed
conflicts do not take place within the territory of the state.
Moreover, the legislative history of common article 3, relevant
commentary, and most of the literature on this point!2? sup-
port the view that the provision’s purpose was to deal only with
armed conflicts within the territorial boundaries of a high con-
tracting party.!3¢ Recent scholarship offers an alternative in-
terpretation of common article 3, according to which it applies
to all armed conflicts not falling under common article 2, re-
gardless of whether they occur within or outside the territory
of the high contracting party. This interpretation, however, is
not particularly convincing.'3! There is also neither historical

128. Geneva Conventions, supra note 3, art. 3 (“In the case of armed con-
flict not of an international character occurring in the territory of one of the
High Contracting Parties, each party to the conflict shall be bound to apply,
as a minimum, the following provisions . . . .”).

129. See Morris Greenspan, THE MODERN Law OF LAND WARFARE 619-27
(1959); Jordan J. Paust, Addendum: War and Responses to Terrorism, ASIL IN-
siIGHTs (Am. Soc’y of Int’l Law, D.C.), Sept. 2001, at http://www.asil.org/
insights/insigh77. htm#addendum?2; Steven R. Ratner, International vs. Inter-
nal Armed Conflicts, in CRIMES OF WAR: WHAT THE PusLic SHouLD Know 206-
07 (Roy Gutman & David Rieff eds., 1999); L.C. Green, THE CONTEMPORARY
Law orF ARMED ConrLICT (2d ed. 2000); Keith Suter, AN INTERNATIONAL Law
OF GUERILLA WARFARE: THE GrosalL Poritics oF Law-MakiNnG 16 (1984);
James E. Bond, THE RuLEs oF RioT: INTERNAL CONFLICT AND THE LAaw OF
WaRr 57-58 (1974).

130. See UHLER ET AL., supra note 40, at 26.

131. In a recently published article, Derek Jinks considered three differ-
ent interpretations of common article 3:

The plain meaning of the text suggests that the provision covers all
armed conflicts not involving two or more states. The legislative
history of the provision, on the other hand, provides some evidence
that it applies only to “civil wars” proper. Moreover, some evidence
suggests that the provision governs only those “armed conflicts”
confined to the territory of one state.
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nor academic support for reading common article 3 as sug-
gesting anything other than that the conflict must occur within
the territory of the state that is a party to the conflict.

Additional Protocol I applies to those situations described
in common article 2 of the Geneva Conventions.!3? There-
fore, its application to armed conflicts between states and non-
state actors raises the same issues discussed earlier concerning
the application of the Geneva Conventions to extra-state
armed conflicts. Furthermore, Additional Protocol 1 applies
to “armed conflicts [in] which peoples are fighting against co-
lonial domination and alien occupation and against racist re-
gimes in the exercise of their right of self-determination

. .13% In other words, it explicitly applies to conflicts be-
tween states and non-state actors as long as they meet these
conditions, but it does not apply to other armed conflicts be-
tween states and non-state actors. Additional Protocol I is also
not applicable to armed conflicts in which the state involved is
not a party. Additional Protocol II only applies to conflicts

Jinks, supra note 20, at 38-39. Jinks rejects the second and third interpreta-
tions. In his view, “the reading of the provision most faithful to its purpose
and text is that Common Article 3 applies, as a formal matter, to all ‘armed
conflicts’ not covered by Common Article 2 . ...” Id. at 41. However, Jinks
rejects the position that non-international armed conflicts are only conflicts
that take place within the territory of a high contracting party (which is lin-
guistically the most plausible) because it:

[W]ould create an inexplicable regulatory gap in the Geneva Con-
ventions. On this reading, the Convention would cover interna-
tional armed conflicts proper and wholly internal armed conflicts,
but would not cover armed conflicts between a state and a foreign-
based (or transnational) armed group or an internal armed con-
flict that spills over an international border into the territory of
another state.

Id. at 40-41. In my view, this argument, which classifies different types of
armed conflicts as non-international in order to prevent creating a gap in
the Geneva Conventions, is flawed insofar as it bends reality to conform to
outdated classifications. Rather than argue that a situation that is essentially
different from an intra-state armed conflict should be governed by the laws
pertaining to intra-state armed conflicts, it is preferable to recognize that a
gap exists in the Geneva Conventions and to focus academic discussions on
what should be done about this gap. See also Sassoli, supra note 18, at 199.

132. Additional Protocol I, supra note 3, art. 1(3).
133. Id. art. 1(4).
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within the territory of a high contracting party, which means
that it does not apply to extra-state armed conflicts.!34

Overall, the treaty regime of international humanitarian
law does not properly regulate extra-state armed conflicts. In
certain extra-state armed conflicts, the Geneva Conventions
apply to occupied territories, but no treaty regulates hostilities
in non-occupied territories. Extra-state armed conflicts in
which the non-state actors fight for certain categorized causes
are regulated extensively under Additional Protocol I, while
other extra-state armed conflicts are not regulated at all.!3%> In
short, there is neither organization nor clarity in the field of
international humanitarian law regarding extra-state armed
conflicts.

Of course, this analysis only addresses formal application
of international treaties to extra-state armed conflicts as treaty
law. Prior to drawing any practical conclusions, other sources
of law that complement the treaty regime must be explored.
In particular, the question of whether customary international
law regulates extra-state armed conflicts must be examined.

B. Customary International Law

For a rule to become customary international law, the In-
ternational Court of Justice has authoritatively stated that
there must be extensive and uniform state practice under-
pinned by opinio juris sive necessitatis.'3% Thus, any attempt to
identify customary norms for extra-state armed conflicts
presents several major difficulties. First, extra-state armed con-
flicts are a relatively new phenomenon and are not particularly
common. Compared to intra-state and inter-state armed con-

134. Additional Protocol II, supra note 3 (“This Protocol . . . shall apply to
all armed conflicts which are not covered by [Additional Protocol I] and
which take place in the territory of a High Contracting Party between its
armed forces and dissident armed forces or other organized armed groups
which, under responsible command, exercise such control over a part of its
territory as to enable them to carry out sustained and concerted military
operations and to implement this Protocol.”).

135. See Additional Protocol I, supra note 3, art. 1(4).

136. North Sea Continental Shelf, 1969 1.CJ. 4 (Feb. 20), 11 73-81(ex-
plaining that opinio juris requires that states adopt their practice because they
“feel that they are conforming to what amounts to a legal obligation” at the
international level); see also Ernest A. Young, Sorting Out the Debate over Cus-
tomary International Law, 42 VA. J. INT’L L. 365, 372-73 (2002).
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flicts there are relatively few historical examples of extra-state
armed conflicts from which state practice can be drawn. Sec-
ond, states take different positions as to the legal regime that
governs extra-state armed conflicts. If one considers state
practice to include not only the practice of states engaged in
conflict, but also the practice of states that respond to the mea-
sures taken by states engaged in extra-state armed conflicts,'3”
it is hard to find any consistent practice. While states that are
involved in extra-state armed conflicts interpret the law to al-
low their armed forces significant freedom of action, other
countries—and human rights organizations—consistently take
a more cautious position and often condemn the states in-
volved in such conflicts for their actions.138

Nevertheless, the creation of cohesive state practice is un-
derway, some of which may eventually ripen into customary
norms. For example, the practices that are the subject of re-
cent legal proceedings in the United States (regarding the
treatment of Al Qaeda detainees) and in Israel (regarding the
policy of targeted killings and the treatment of Hezbollah de-
tainees), as well as other states’ reactions to these practices, are
indirectly shaping the law concerning extra-state armed con-
flicts. Indeed, customary norms may already have emerged
with regard to certain issues.!39

Still, state practice clearly is not consistent with regard to
all issues surrounding extra-state armed conflicts. This leads
to the next important question: Insofar as there is a lack of
consistent practice for extra-state armed conflicts, does this re-

137. See Roberts, supra note 2, at 730.

138. See Rosa Ehrenreich Brooks, War Everywhere: Rights, National Security
Law, and the Law of Armed Conflict in the Age of Terror, 153 U. Pa. L. Rev. 675,
721-23 (2004). For a discussion of the relatively uncritical position taken by
states in the context of the military action by the United States in Afghani-
stan, see Roberts, supra note 2, at 731-32. For a discussion of some of the
difficulties in the development of customary norms in the context of extra-
state armed conflicts, see id. at 737-38.

139. See Rasul v. Bush, 124 S.Ct. 2686 (2004); H.C. 2055/02, Obeyd and
Dirani v. Sar Ha-Bitakhon [Minister of Defence] (unpublished), available at
http://62.90.71.124/files/02/550,/020/a07/02020550.a07.htm; H.C. 769/
02 Ha-Va-ad Ha-Tziburi Neged Ha-Inuyim B’Yisra-el v. Memshelet Yisra-el
[Committee Against Torture in Israel v. Israel] (pending as of April 22,
2005), available at http://62.90.71.124/files/02/690/007/a27/02007690.
a27.HTM. For a more detailed discussion of these cases, see infra notes 157,
177, 178, and accompanying text.
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sult in a legal void? And, if so, are states free to take any mea-
sures they wish?

C. A Legal Void?

Given both the difficulties in applying international hu-
manitarian law treaties to situations of extra-state armed con-
flicts and the insufficiency of state practice in establishing cus-
tomary norms, there is a concern that recognition of extra-
state armed conflicts as a separate category of armed conflicts,
without prior developments in treaty law or customary law,
would result in these conflicts not being governed by any law.
In the absence of rules, states are free to act as they wish, and
no protection is afforded the individuals participating in or
affected by such conflicts. This Article argues that extra-state
armed conflicts do not exist in a legal void; rather, such con-
flicts are governed by a legal framework that, while not partic-
ularly detailed, is still binding upon states.

1. Customary Norms Applicable in All Types of Armed Conflicts

One possible source for norms applicable to extra-state
armed conflicts is customary norms applicable to all types of
armed conflicts.!4® There are many basic customs that, in fact,
apply to all armed conflicts.!*! These norms include some of
the general principles of armed conflicts—such as the princi-
ples of distinction and humanity—as well as specific rules that

140. Common article 3 applies as customary law to all types of armed con-
flicts, including extra-state armed conflicts. See Military and Paramilitary Ac-
tivities (Nicar. v. U.S.), 1986 1.CJ. 14, 1 218 (June 27).

141. If one accepts the expansive view of the Appeal Chambers of the
ICTY regarding the contents of customary law in intra-state armed conflicts,
see Prosecutor v. Tadic, Decision on the Defense Motion for Interlocutory
Appeal on Jurisdiction, Case No. IT-94-1, 1 126-27 (Oct. 2, 1995), reprinted
in 35 LL.M. 32 (1996) (“[I]t cannot be denied that customary rules have
developed to govern internal strife. These rules . . . cover such areas as the
protection of civilians from hostilities, in particular from indiscriminate at-
tacks, protection of civilian objects, in particular cultural property, protec-
tion of all those who do not (or no longer) take active part in hostilities, as
well as prohibition of means of warfare proscribed in international armed
conflicts and ban of certain methods of conducting hostilities.”), one is
bound to find a substantial body of principles and specific norms common
to all types of armed conflicts. However, even a more limited view as to the
norms applicable to intra-state armed conflicts will find a body of law that is
sufficiently large and common to all types of armed conflicts.
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apply these principles to more concrete situations—such as
the prohibition of rape and torture.!42

Arguably, customary norms applicable to all types of
armed conflicts apply to extra-state armed conflicts. There are
two important advantages to this approach. First, the recogni-
tion of extra-state armed conflicts as a new category would not
lead to the creation of a legal void. The basic legal framework
that applies to all types of armed conflicts would also apply to
the new category. This basic legal framework could then be
supplemented by new emerging customary norms that specifi-
cally address extra-state armed conflicts.

Second, this approach maintains a certain degree of flexi-
bility as it does not prevent development of additional princi-
ples and norms specific to extra-state armed conflicts. The
body of law applicable to all types of armed conflicts is not
itself sufficient, for it only includes general principles and, to
some extent, more specific norms. More specific customary
norms can and should be developed for each separate cate-
gory of armed conflict through the accretion of state practice
and the sense of legal obligation that typically evolves with it.

However, there are two important difficulties with this ap-
proach. First, it does not fully address the problem of a legal
void because it only provides answers when the practice among
inter-state and intra-state armed conflicts is similar. In other
situations, it provides neither answers nor a methodology by
which to seek them. For example, there is no consistent state
practice among types of armed conflicts on the status of battle-
field detainees; because legal regimes of intra-state armed con-
flicts and inter-state armed conflicts differ on this point, it is
impossible to derive a single norm applicable to all types of
armed conflicts. This difficulty can only be overcome by wait-
ing until sufficient state practice emerges with respect to extra-
state armed conflicts. This is not a satisfactory solution be-

142. For a general discussion of the principles of distinction and humanity
and the prohibition against rape and torture in armed conflicts, see Robert
A. Bailey, Why Do States Violate the Law of War?: A Comparison of Iraqi Violations
in Two Gulf Wars, 27 Syracusk J. INT’L L. & Com. 103, 105-06 (2000); Oren
Gross, The Grave Breaches System and the Armed Conflict in the Former Yugoslavia,
16 MicHh. J. INT’L L. 783 (1995); Beth Stevens, Humanitarian Law and Gender
Violence: An End to Centuries of Neglect?, 3 Horstra L. & PoLr’y Symp. 87
(1999).
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cause, until such practice emerges, there is no legal norm that
governs this situation.

Second, this method does not give any weight to the con-
cerns discussed in Part III regarding the classification of extra-
state hostilities as armed conflicts. As stated above, one possi-
ble way to address these concerns is by shaping the application
of the laws of armed conflicts specifically to extra-state armed
conflicts. However, the present methodology, which mechani-
cally applies norms applicable to inter-state armed conflicts
and intra-state armed conflicts to extra-state armed conflicts, is
not flexible enough to take such concerns into account.

Thus, customary norms applicable in all types of armed
conflict can be a helpful source in regulating extra-state armed
conflicts. In order to achieve a comprehensive regulation of
extra-state armed conflicts, however, these customary norms
must be supplemented by additional sources of law, as dis-
cussed below.

2. General Principles of International Humanitarian Law

The “general principles of law recognized by civilized na-
tions”!4% are a source of international law separate from those
already discussed. The question explored below is the exis-
tence of general principles of international humanitarian law
that are applicable to extra-state armed conflicts.

In a recent publication of the International Committee of
the Red Cross, Sassoli and Bouvier argue that there are six
general principles of international humanitarian law: human-
ity, necessity, proportionality, distinction, prohibition of caus-
ing unnecessary suffering, and independence of jus in bello
from jus ad bellum.'** While some dispute the validity of a few
of these principles, there is no dispute that basic principles of
international humanitarian law do indeed exist. As the pur-
pose of this Article is not to specify the particular norms that
govern extra-state armed conflicts but rather to focus on the
methodology and principles that should govern the quest of
finding them, it is not necessary to further develop the debate

143. Statute of the International Court of Justice, June 26, 1945, art.
38(1), 59 Stat. 1055, T.S. No. 933.

144. SassoLr & BOUVIER, supra note 57, at 115.
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over the exact content of the general principles of interna-
tional humanitarian law.!45

It is sufficient to note that the general principles are bind-
ing and constitute an integral part of international humanita-
rian law. In fact, it is possible to derive all of the specific
norms pertaining to inter-state armed conflicts and intra-state
armed conflicts from these principles. If the norms of inter-
state armed conflicts and intra-state armed conflicts are under-
stood to be interpretations of the general principles of interna-
tional humanitarian law in the relevant context, then the
norms of extra-state armed conflicts can likewise be deter-
mined by interpreting the general principles of international
humanitarian law in the specific context of these conflicts.

Admittedly, the foregoing principles are very general, and
therefore:

It is . . . not easy to find precise answers to real
problems arising on the battlefield through these
clauses. In a world with extremely varied cultural and
religious traditions, with diverging interests, and peo-
ples with different historical experiences, those
clauses can generally no more than indicate in which
direction a solution has to be found.146

However, general principles of international humanita-
rian law are nonetheless important for regulating extra-state
armed conflicts. The very existence of such binding principles
provides an applicable legal framework, one in which existing
principles can be interpreted without the need to create new
norms. Thus, there is no legal void; general norms, although
lacking a certain degree of specificity, apply.'+”

But how should one interpret these basic principles? The
theoretical discussions in Parts III and IV suggest two central
guidelines. First, Part III discussed a number of concerns re-

145. For a discussion of the norms and principles of international human-
itarian law, see generally JeAN P1cTET, THE PRINCIPLES OF INTERNATIONAL Hu-
MANITARIAN Law 27-34 (International Committee of the Red Cross 1967);
Timothy L.H. McCormack, A Non Liquet on Nuclear Weapons—The IC] Avoids
the Application of General Principles of International Humanitarian Law, 1997
INT’L REV. RED CRrOss 76, 78 (1997); M. CHERIF BassioUNI, CRIMES AGAINST
HumaniTy IN INTERNATIONAL CRrRIMINAL Law (Kluwer Law International
1999).

146. SassoLr & BOUVIER, supra note 57, at 113.

147. Id.
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garding the classification of extra-state hostilities as armed
conflicts. In particular, it suggested that in the case of extra-
state hostilities the justification for the use of force is extra-
territorial law enforcement. The fact that this justification is
more limited than justifications for the use force in other situ-
ations of armed conflict should bear on the interpretation of
the general principles of armed conflicts in the context of ex-
tra-state armed conflicts. For example, it is possible that in the
context of extra-state armed conflicts the general principles of
international humanitarian law should be interpreted to im-
ply, in some circumstances, a duty to arrest combatants. Or, to
take another example, it is possible that the use of civilian
clothing, which is prohibited in other types of armed conflict
but allowed in law enforcement operations, should be allowed
in certain types of operations in extra-state armed conflicts.

Second, Part IV compares extra-state armed conflicts to
inter-state and intra-state armed conflicts, and demonstrates
that in some contexts there is great similarity between extra-
state armed conflicts and inter-state armed conflicts, while in
other contexts extra-states armed conflicts are more similar to
intra-state armed conflicts. Thus, in those contexts in which
extra-state armed conflicts are similar to inter-state armed con-
flicts, the general principles of international humanitarian law
should be interpreted in the context of extra-state armed con-
flict in a way that largely mirrors the interpretation and appli-
cation of these principles in the context of inter-state armed
conflicts. Similarly, in those contexts in which extra-state
armed conflicts are similar to intra-state armed conflicts, the
general principles of international humanitarian law should
be interpreted in a way that largely mirrors the way they have
been interpreted and applied in the context of intra-state
armed conflicts. Where the interpretation and application of
general principles of humanitarian law does not differ be-
tween inter-state armed conflicts and intra-state armed con-
flicts, there is no reason to interpret these principles any dif-
ferently in the context of extra-state armed conflicts. On the
other hand, where interpretation and application varies be-
tween inter-state and intra-state armed conflicts—for example,
the status of combatants—it is necessary to determine which of
the existing paradigms is most similar extra-state armed con-
flicts, and, moreover, whether the similarities are strong
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enough to support the same interpretation of the general
principles in both situations.!4®

D. The Application of International Human Rights Law to
Extra-State Armed Conflicts

International human rights law is often cited as an addi-
tional source of norms relevant to the regulation of armed
conflicts.!*® Some states (and scholars) dispute the applica-
tion of international human rights law to situations of armed
conflicts for various reasons. For instance, they reject the ex-
traterritorial application of international human rights law,%¢

148. It is important to emphasize that interpretation does not suggest the
extension of the law through analogy. Analogy is not a formal source of
norms in international law. Analogy is, however, an accepted means of inter-
preting norms that are formally applicable to a particular situation—in this
case, the general principles of humanitarian law.

149. International human rights law was developed substantially following
World War II. The major conventions of international human rights law
include the International Covenant on Civil and Political Rights (ICCPR),
adopted Dec. 16, 1966, G.A. Res. 2200A (XXI), U.N. GAOR, 21st Sess., Supp.
No. 16, at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171 (entered into
force Mar. 23, 1976), available at http://www.unhchr.ch/html/menu3/b/
a_ccpr.htm; the International Covenant on Economic, Social and Cultural
Rights (ICESCR), adopted Dec. 16, 1966, G.A. Res. 2200A (XXI), U.N.
GAOR, 2lst Sess., Supp. No. 16, at 49, U.N. Doc. A/6316 (1996), 993
UN.T.S. 3 (entered into force Jan. 2, 1976), available at http://
www.unhchr.ch/html/menu3/b/a_cescr.htm; the Convention on the Elimi-
nation of All Forms of Discrimination Against Women (CEDAW), adopted
Dec. 18, 1979, G.A. Res. 34/180, U.N. GAOR, Hum. Rts. Comm., 34th Sess.,
Supp. No. 40, at 195, U.N. Doc. A/RES/34/180 (1979), 19 .L.M. 33 (1980);
the Convention on Elimination of Racial Discrimination (CERD), opened for
signature Mar. 7, 1966, 660 U.N.T.S. 195, 5 LL.M. 350 (1966); and the Con-
vention on the Rights of the Child (CRC), adopted Nov. 20, 1989, G.A. Res.
44/25, U.N. GAOR, 44th Sess., 61st plen. mtg. at 167, U.N. Doc. A/RES/44/
25, 28 I.L.M. 1448 (1989).

In addition, there are regional systems of human rights conventions,
most notably the European system, see European Convention on Human
Rights, supra note 11, and the Inter-American system, see American Conven-
tion on Human Rights, Nov. 22, 1969, 1144 U.N.T.S. 144, 9 L.L.M. 673, avail-
able at http:/ /www.oas.org/juridico/english/Treaties/b-32.htm. These con-
ventions apply to state-parties and, to the extent they reflect customary inter-
national law, to all other states as well.

150. A textual reading of the major human rights conventions suggest that
they apply only to persons under the jurisdiction of the State Parties. See
supra note 149. Until recently, the tendency in the literature and jurispru-
dence was to interpret expansively the territorial application of international
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or they claim that international human rights law applies only
between a state and its citizens.!®! Even so, the common view
is that international human rights law applies both in times of
peace and in times of armed conflict.!>2 The fact that interna-
tional humanitarian law applies during war does not impede
the application of international human rights law as well.!53

human rights law, and, hence, to include certain extra-territorial actions
taken by states within the scope of application. For example, in a series of
cases, the European Court of Human Rights acknowledged the application
of the ECHR to actions taken by Turkey in Northern Cyprus, Loizidou v.
Turkey, App. No. 15318/89, Eur. Ct. H.R. 99 (1995), and against the Kurds
in Northern Iraq, Issa v. Turkey, App. No. 31821/96, Eur. Ct. H.R. (2004).
Important scholars also supported a wide application of international
human rights law. See Theodor Meron, Extraterritoriality of Human Rights Trea-
ties, 89 Am. J. InT’L L. 78, 80-81 (1995). However, in a recent decision, the
ECHR adopted a more limited interpretation of “persons under the jurisdic-
tion” of a member state and declined to admit the case. Bankovic v.
Belgium, 41 LL.M. 517, 526, 529-31 (2001) (dealing with the bombing by
NATO of the Serbian television station in Belgrade in the context of the
NATO military campaign concerning Kosovo).

151. This seems to be the position of the United States, as explained in
International and Operational Law Practice Note: Non-Governmental Organizations
and the Military, ARmy Law., Nov. 1999, at 2122 (“[T]he vast majority of
human rights law protects individuals from the treatment of only their own
government, not other governments . . . . However, the core principle of
‘humane treatment’ is considered by the United States to represent a bind-
ing customary international law obligation, which applies everywhere, all the
time.”).

152. See Legality of the Threat or Use of Nuclear Weapons, 1996 1.C.J. 226,
240 1 25 (July 8) (observing that the protections of the ICCPR do not cease
in times of war; at most, certain provisions can be derogated in accordance
with article 4 of the Convention); Sean D. Murphy, Inter-American Human
Rights Commission Decision on Cuba Detainees, 96 AM. J. INT’L L. 730 (2002); see
also A. Laursen, NATO, Kosovo, and the ICTY Investigation, 17 Am. U. INT'L L.
Rev. 765, 801-02 (2002); International and Operational Law Practice Note, supra
note 151, at 21. THE HANDBOOK OF HUMANITARIAN LAW 1IN ARMED CONFLICTS
takes a different view:

Human rights law is designed to operate primarily in normal peace-
time conditions, and within the framework of the legal relationship
between a state and its citizens. International humanitarian law, by
contrast, is chiefly concerned with the abnormal conditions of
armed conflict and the relationship between a state and the citizens
of its adversary, a relationship otherwise based upon power rather
than law.
Supra note 40, at 9.

153. See HENRY J. STEINER & PHILIP ALSTON, INTERNATIONAL HUMAN RIGHTS
N ConTEXT 719 (2000) (quoting a 1998 report of the Human Rights Com-
mittee providing that “the applicability of rules of humanitarian law does not
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It is also relatively uncontroversial that when international
human rights law is applied in times of armed conflict, its in-
terpretation and specific application depends upon interna-
tional humanitarian law.'>* International humanitarian law is
considered to be more specific (lex specialis) when governing
situations of armed conflict. Under regular principles of inter-
pretation, the general rule (the norm of international human
rights law) has to give way to the more specific rule (the subse-
quent norm of international humanitarian law).%>

Thus, the exact content and interpretation of interna-
tional human rights law in the context of extra-state armed
conflict depends on the rules of international humanitarian
law, as they constitute the relevant lex specialis.'>¢ In turn, the

by itself impede the application of the Covenant or the accountability of the
State under article 2, paragraph 1, for the actions of its authorities”).
154. See id. at 67-68, 1131-32.
155. For example, the International Court of Justice adopted this princi-
ple for the right to life:
In principle, the right not arbitrarily to be deprived of one’s life
applies also in hostilities. The test of what is an arbitrary depriva-
tion of life, however, then falls to be determined by the applicable
lex specialis, namely the law applicable in armed conflict, which is
designed to regulate conduct of hostilities. Thus, whether a partic-
ular loss of life, through the use of a certain weapon in warfare, is
to be considered an arbitrary deprivation of life contrary to Article
6 of the Covenant, can only be decided by reference to the law
applicable in armed conflict and not deduced from the terms of
the Covenant itself.
Legality of the Threat or Use of Nuclear Weapons, 1996 1.C.J. at 240 T 25.
In a different vein, the Inter-American Commission on Human rights
has stated:
Further, in situations of armed conflict, the protections under in-
ternational human rights and humanitarian law may complement
and reinforce one another, sharing as they do a common nucleus
of non-derogable rights and a common purpose of promoting
human life and dignity. In certain circumstances, however, the test
for evaluating the observance of a particular right . . . in a situation
of armed conflict may be distinct from that applicable in times of
peace. In such situations, international law . . . dictates that it may
be necessary to deduce the applicable standard by reference to in-
ternational humanitarian law as the applicable lex specialis.
Murphy, supra note 152, at 730 (citing the March 2002 Inter-American Com-
mission on Human Rights, Pertinent Parts of Decision on Request for Pre-
cautionary Measures).
156. In the case of extra-state armed conflicts, the rules of international
humanitarian law may be quite general. However, they still constitute the lex
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application of international human rights law does not solve
the questions at stake, as it refers back to international human-
itarian law, which is, and should be, the focus of the discus-
sion.

VI. APPLICATION OF THE THEORETICAL FRAMEWORK

A.  Targeting Individuals Operating on Behalf
of the Non-State Actor

If an individual takes part in hostilities on behalf of a non-
state actor in an extra-state armed conflict, is the state allowed
to target her?!57

The general principle of the laws of armed conflicts that
governs this question is the principle of distinction.!>® Under
this principle, the armed forces should distinguish between
combatants and civilians. Combatants may be targeted at all
times;'59 however, civilians are completely immune from at-

specialis since they are designed to apply in the specific context of extra-state
armed conflict, while international human rights law applies at all times.

157. The Israeli Supreme Court is currently considering this question in
H.C. 769/02 Ha-Va-ad Ha-Tziburi Neged Ha-Inuyim B’Yisra-el v. Memshelet
Yisra-el [Committee Against Torture in Israel v. Israel] (pending as of April
22, 2005), available at http://62.90.71.124/files/02/690/007/a27/
02007690.a27. HTM. The petition challenges the legality of Israel’s policy of
targeting individuals designated by the Israeli security services as terrorists.
The Israeli government maintains that Israel is currently in a state of armed
conflict with Palestinian terrorist groups, such as Hamas, Islamic Jihad, and
Tanzim. Id. (submissions on behalf of the Israeli government to the Israeli
Supreme Court, February 2, 2003 and January 26, 2004, on file with author).
Therefore, the case raises the question that is analyzed in this Article;
namely, what legal regime governs ongoing hostilities between a state (i.e.,
Israel) and non-state actors (i.e., Hamas, the Islamic Jihad and the Tanzim)
that take place outside the territory of the state (i.e., in the West Bank and
the Gaza Strip)?

158. Additional Protocol I, supra note 3, art. 48; Prosecutor v. Kordic and
Cerkez, Judgment, Case No. IT-95-14/2, | 54 (Dec. 17, 2004). On the im-
portance of the principle of distinction, see Legality of the Threat or Use of
Nuclear Weapons, 1996 1.C.J. at 257  78. See also W. Hays Parks, Special Forces’
Wear of Non-Standard Uniforms, 4 CH1. J. INT’L L. 493, 514 (2003) (quoting
J-M. Spaight, War RicuTs oN Lanp 37 (1911)) (“The separation of armies
and peaceful inhabitants into two distinct classes is perhaps the greatest tri-
umph of International Law. Its effect in mitigating the evils of war has been
incalculable.”).

159. Kordic and Cerkez, Case No. IT-95-14/2, 1 51. It is noteworthy that
there is no obligation on the parties to the conflict to make an attempt to
arrest enemy combatants. However, if the enemy combatants do try to sur-
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tack. They cannot be targeted unless, and for such time as,
they take direct part in the hostilities.!®® Once they cease to
take part, they can only be arrested.!6!

In accordance with the theoretical framework presented
in this Article, as a general principle of the laws of armed con-
flict, applicable to both intra-state armed conflicts and inter-
state armed conflicts, the principle of distinction also applies
in the context of extra-state armed conflicts. Thus, combat-
ants in extra-state armed conflicts may be targeted but civilians
are immune from attack unless and for such time as they take
direct part in the hostilities.

However, the principle of distinction, by itself, does not
provide complete answers to a number of important practical
questions. How should the law of extra-state armed conflicts
define a combatant? Should every person belonging to the
non-state actor be defined as a combatant and hence be a le-
gitimate target, or is it preferable to adopt a more restrictive
definition of combatant focused on those actually taking part

render, there is an obligation to accept their surrender, if possible. Addi-
tionally, an order of “no quarter” is prohibited under the laws of armed con-
flict. See Additional Protocol I, supra note 3, art. 40; DETTER, supra note 43, at
297.

160. Additional Protocol I, supra note 3, art. 51(3); Additional Protocol II,
supra note 3, art. 13(8). There is disagreement as to whether the term “for
such time” represents customary international law. See, e.g., L. L. Turner &
L. G. Norton, Civilians at the Tip of the Spear, 51 AF. L. Rev. 1, 28-30 (2001);
see also REPORT OF THE SWEDISH INTERNATIONAL HUMANITARIAN Law CoMMIT-
TEE (1984), reproduced in SassoL1 & BOUVIER, supra note 57 at 597-602. The
Report of the Swedish International Humanitarian Law Committee lists the
provisions of Additional Protocol I that have the status of customary interna-
tional law. Article 51(3) is not listed among these provisions. Id. Article
51(3) is also absent from a parallel list, which includes “the core of Addi-
tional Protocols I and II, including Articles 51(1), 52(1) and 75 of Addi-
tional Protocol I and Articles 4, 5, 6 and 13(2) of Additional Protocol II” and
was put forward in a recent report of the Inter-American Commission on
Human Rights. See INTER-AM. Comm’N HUMAN RiGHTS, REPORT ON TERROR-
1sM AND HumaN RicHTs § 64, available at http:/ /www.cidh.oas.org/Terror-
ism/Eng/part.b.htm#_ftnref196.

Furthermore, the scope of the term “direct participation in hostilities”
and the length of time for which immunity is lost are disputed. See Sassoli,
supra note 18, at 211-12 (“The ICRC is presently holding expert consulta-
tions on both questions, possibly in view of drawing up lists of what clearly
constitutes direct participation in hostilities, what clearly does not fall under
that concept, and what remains in a grey zone.”).

161. Sassoli, supra note 18, at 208-09.
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in hostilities?'2  Furthermore, should states be obliged to
make an attempt to arrest a non-state actor agent?!6® Should
every military operation in extra-state armed conflicts, or at
least specific targeting of individuals, be subject to the rules of
self-defense, including the requirements of necessity, propor-
tionality and immediacy? Finally, for the same reasons, should
certain procedures that are more stringent than the proce-
dures applicable in other types of armed conflicts be re-
quired—including certain evidentiary requirements—prior to
targeting such individuals?

Clearly, in order to specifically apply distinction to extra-
state armed conflicts, the principle requires further interpreta-
tion. One possible way of doing so is by using the guidelines
of interpretation presented in the previous Part.1%* According
to these guidelines, in the interpretation of the general princi-
ples of the laws of armed conflict in the context of extra-state
armed conflicts due regard must be given to the disparity be-
tween extra-state armed conflicts and other types of warfare.
First, extra-state armed conflict may be justified by a doctrine
of extra-territorial law enforcement.!%> Quite different from
other types of warfare, such justification for the use of force
may only support more limited measures compared to those
permitted in other types of armed conflicts. For example, it
may support a more limited definition of combatant status, the
introduction of a duty to prefer the arrest of the non-state ac-
tor agent to her targeted killing, and the requirement of a
more stringent justification for specific military actions in com-
parison with other types of armed conflicts. Second, the fact
that the military action takes place in the territory of a non-
involved state may justify adopting additional cautionary rules
in order to avoid targeting individuals belonging to that state

162. See Sassoli, supra note 18, at 212-13 (criticizing the position of the
United States government that designates every member of a terrorist organ-
ization as a combatant).

163. Cassese, supra note 49 (agreeing to the legitimacy of the use of mili-
tary force in response to the September 11, 2001, attacks and suggesting that
state agents should only have the power to arrest agents of the non-state
actor in a military operation and not to kill them). See also id. (criticizing a
policy of “extrajudicial assassination of terrorists”). In his article, Cassese
does not make clear whether his comments refer to situations of armed con-
flict.

164. See supra Part V.C.2.

165. Supra note 63 and accompanying text.
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by mistake (which, apart from the humanitarian outrage, may
provide additional reasons for drawing a non-involved party
into the conflict, further complicating the situation).1%6 This
consideration may support, for example, the adoption of rela-
tively stringent evidentiary requirements prior to the targeting
of specific individuals. Third, the difference in the actual
manifestation of hostilities may justify applying new rules to
regulate the methods of warfare used. For example, non-state
actors in extra-state armed conflicts are often more difficult to
distinguish from the civilian population; at least in some cases,
individuals are specifically targeted on the basis of intelligence
in a pre-planned operation.!®” The targeting of specific indi-
viduals on the basis of intelligence may justify the introduction
of new rules regulating the process a state must go through
before targeting a specific individual.

The purpose of this Part is not to provide comprehensive
answers to all questions concerning the targeting of individu-
als operating on behalf of a non-state actor in an extra-state
armed conflict, but rather to demonstrate the positive attrib-
utes and possible consequences of the overall approach sug-
gested in this Article. While the interpretative approach does
not leave extra-state armed conflicts outside the scope of law, it
also does not apply legal regimes that were not designed for
extra-state armed conflicts to such conflicts. Moreover, it does
not require choosing between the two extremes of either fully
applying what may be an inappropriate legal regime to extra-
state armed conflicts or of abandoning any legal restrictions
on the targeting of individuals. Rather, it allows for the devel-
opment of more nuanced solutions that are more appropriate
for the challenges posed by the new reality of non-state actors.
It preserves the rule of law, while leaving sufficient flexibility

166. See generally Sassoli, supra note 18, at 212-13.

167. See supra, notes 98-100 and accompanying text. As mentioned there,
in many instances the armed forces of the non-state actor are a relatively
small group of people that are mostly involved in concealed operations.
Part of the measures taken by the state against such groups is the targeting
of specific individuals on the basis of evidence that indicates the involvement
of such individuals in the activities of the non-state actor. For example, con-
sider the alleged targeting by the United States of a commander of Al Qaeda
and five additional people in Yemen. See Amnesty International, supra note
56.
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for a principled, rather than arbitrary, development of the law
of extra-state armed conflicts.

B. Collateral Damage

The question of collateral damage is governed by another
important principle of the laws of armed conflict; namely, that
of proportionality.'68 Under this principle, causing collateral
damage to civilians or civilian property in the context of per-
missible military operations, such as the targeting of military
objectives, is not prohibited as long as the damage caused is
not excessive in relation to the concrete and direct military
advantage anticipated.

In accordance with the theoretical framework presented
in this Article, as a general principle of the laws of armed con-
flicts, which is widely considered to be applicable both in the
context of inter-state and intra-state armed conflicts,16° the
principle of proportionality also applies in extra-state armed
conflicts.

However, one could argue that, due to the special fea-
tures of extra-state armed conflicts, a different interpretation
of the principle of proportionality is justified in their case,
and, therefore, that a more limited approach towards collat-
eral damage should be adopted. Such interpretation should
follow the guidelines presented in Part V. For example, if the
use of force in extra-state armed conflicts is justified by extra-
territorial law enforcement, it can be argued that the ap-
proach towards collateral damage should be informed, at least
to a certain extent, by the approach applicable to the question
of collateral damage in law enforcement operations. Thus,
when the goal of a specific operation is closer to that of a law
enforcement operation (for example, in pursuing the appre-
hension of a suspected non-state actor agent), it may be
harder to justify collateral damage. It can also be argued that
because actions against non-state actors commonly take place

168. Additional Protocol I, supra note 3, art. 51(5)(b) (prohibiting the
launching of “an attack which may be expected to cause incidental loss of
civilian life, injury to civilians, damage to civilian objects, or a combination
thereof, which would be excessive in relation to the concrete and direct mili-
tary advantage anticipated”). Additional Protocol II does not include any
parallel provision. See Additional Protocol II, supra note 3.

169. WALZER, supra note 23, at 129.
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in the presence of innocent individuals, a higher standard of
care should be expected from the armed forces. For example,
proportionality might dictate introducing a positive duty to
use sophisticated weapons that avoid collateral damage, at
least with respect to countries that possess such weapons.!”®
Finally, proportionality may be interpreted to impose a duty to
compensate, in some circumstances, certain victims of collat-
eral damage.

At the same time, extra-state armed conflicts are not lim-
ited to the targeting of specific individuals. In some cases,
such as the deployment of United States armed forces in Af-
ghanistan, wider operations take place.!”! Moreover, even in
the targeting of individuals, if one agrees that in certain in-
stances, such as when the non-state actor agent is in a hostile
territory, it is permissible to intentionally kill that agent (espe-
cially by means of long range weapons), the possibility of col-
lateral damage cannot be ignored. However, even in such cir-
cumstances, it can be argued, for the same reasons discussed
in the previous paragraph, that a higher standard of care, and
maybe even a more demanding proportionality test, should
apply.

Again, it must be stressed that this Article does not strive
to present solutions but rather demonstrates the potential of
the theoretical framework. Unlike all other solutions
presented in the relevant literature thus far, which has either
left extra-state armed conflicts outside of the rule of law or
applied to extra-state armed conflicts a legal regime that is ill-
suited for their unique needs, this approach allows for an in-
terpretation of the basic principles of the laws of armed con-

170. In this respect, it is interesting to consider the use of precision weap-
ons by the United States armed forces in the recent conflict in Iraq. See, e.g.,
Peter Pae, Major Shift Seen With Use of ‘Smart’ Bombs, L.A. Times, Mar. 22, 2003,
at Al4; Thomas E. Ricks, What Counted: People, Plan, Inept Enemy, WasH.
Post, Apr. 10, 2002, at Al; see also Bradley Graham, U.S. Air Attacks Turn More
Aggressive: Risk of Civilian Casualties Higher as Range of Targets is Broadened,
Officials Say, WasH. Post, Apr. 2, 2003, at A24. For a theoretical analysis of
the subject, see generally Stuart W. Belt, Missiles over Kosovo: Emergence, Lex
Lata, of a Customary Norm Requiring the Use of Precision Munitions in Urban Ar-
eas, 47 Nav. L. Rev. 115 (2000).

171. See generally David Rohde & Norimitsu Onishi, Taliban Abandon Last
Stronghold; Omar is Not Found: Streets of Kandahar are Chaotic as Victorious Fac-
tions Clash, N.Y. TimEs, Dec. 8, 2001, at Al.
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flicts that recognizes the unique features of extra-state armed
conflicts.

C. Targeting Individuals Operating on Behalf of the State

During an inter-state armed conflict, combatants on both
sides are allowed to target combatants on the other side.!”?
Once captured, combatants cannot be punished for their par-
ticipation in hostilities.!”® On the other hand, during an intra-
state armed conflict, non-state actors do not have immunity
from prosecution if they participate in hostilities.!7*

Obviously, the question of whether non-state actors
should be allowed to kill those operating as part of the armed
forces of the state with whom they engage in hostilities is
highly political and closely related to the fact that one party to
the conflict is a non-state actor. Under the laws of intra-state
armed conflicts, the international community has been reluc-
tant to recognize the right of non-state actors to engage in
combat.!'”> Only in those rare situations described in article
1(4) of Additional Protocol I, which, even at present, is highly
controversial, was there a willingness within the international
community to recognize a right for certain non-state actors to
engage in hostilities against a state.!7¢

In this respect, extra-state armed conflict raises the identi-
cal question: Should a non-state actors’ right to engage in hos-
tilities be recognized? Following the theoretical framework
presented in this Article, it can be argued that, for purposes of
the regulation of the right of a non-state actor to engage in
hostilities in the context of extra-state armed conflicts, the ap-
propriate analogy is to the rules of intra-state armed conflicts
and, with regard to states that are parties, the rules of Addi-
tional Protocol I, as well. Practically, this would mean that a
state would be acting within its rights if it prosecutes combat-
ants belonging to the non-state actor for their participation in
hostilities. However, just as Additional Protocol I elevated the
rights of combatants in certain intra-state armed conflicts to
the rights of combatants in inter-state armed conflicts, it may

172. Additional Protocol I, supra note 3, art. 43(2).

173. Id. art. 45(1); Geneva Convention III, supra note 3.
174. Additional Protocol II, supra note 3, art. 6.

175. Supra note 102 and accompanying text.

176. Additional Protocol 1, supra note 3, art. 1(4).

ARRRRR
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be that, in certain extra-state armed conflicts—those that par-
allel the ones specified under article 1(4) of Additional Proto-
col I—a recognition of the right to engage in hostilities should
be considered.

D. The Status of Battlefield Detainees

One of the most challenging issues facing the laws of ex-
tra-state armed conflicts is the status of battlefield detainees.
This issue recently came before the courts of two nations that
are currently involved in extra-state armed conflicts. In the
United States, following the recent decision of the United
States Supreme Court in Rasul v. Bush, the status of the detain-
ees remains unresolved.!”” In Israel, the constitutionality of
legislation providing for the detention of illegal combatants
was challenged, but the Israeli Supreme Court ultimately did
not have an opportunity to address the question.178

177. Rasul v. Bush, 124 S.Ct. 2686 (2004) (recognizing the jurisdiction of
federal courts over the detainees in Guantanomo Bay and remanding the
case to the lower court for consideration of the merits).

178. In H.C. 2055/02, Obeyd and Dirani v. Sar Ha-Bitakhon [Minister of
Defence] (unpublished), available at http://62.90.71.124/files/02/550/
020/2a07/02020550.a07.htm, the Israeli Supreme Court was called to test the
constitutionality and, in this context, the compatibility with international law
of Israeli legislation providing for the detention of what was defined in the
legislation as illegal combatants. The legislation was adopted in order to
allow the Israeli government to detain members of Hezbollah (a non-state
actor operating from Lebanon) that Israel had captured during ongoing
hostilities in the 1990s. Cf. Incarceration of Unlawful Combatants Law, 5762-
2002 (Isr.), available at http://www justice.gov.il/NR/rdonlyres/7E86D098-
0463-4F37-A38D-SAEBE770BDE6//0/IncarcerationLawedited140302.doc
(“This Law is intended to regulate the incarceration of unlawful combatants
not entitled to prisoner-of-war status . . ..”).

The case raised the question of which legal regime applies to individuals
detained in the context of ongoing hostilities between a state (Israel) and a
non-state actor (Hezbollah), outside the territory of the state (in this case,
the hostilities took place in Lebanon). H.C. 2055/02, Obeyd and Dirani (un-
published). On December 2002, the Supreme Court of Israel denied the
petition on the grounds that the petitioners had an alternative remedy:
They could raise their constitutional claim in the district court in the pro-
ceedings in accordance with the law. Id. The district court upheld the de-
tention and found the law to be constitutional and compatible with interna-
tional law. M.R. 92690/02, Medinat Yisrael [State of Israel] v. Sheikh Abd
El-Karim Obeyd, Pad-Or 03 (8) 93 (unpublished). An appeal was filed with
the Supreme Court. However, before the appeal was heard, all Hizbulla pris-
oners were released in a prisoner of war swap with Hezbollah. See Matthew
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Under the laws of inter-state armed conflicts, detained
combatants must be treated as prisoners of war.!” Their
rights and obligations are governed by the Third Geneva Con-
vention. The state is prohibited from trying them for either
participation in the armed conflict or actions taken in accor-
dance with the laws of war, such as the killing of enemy com-
batants. Prisoners of war must be detained in special condi-
tions, and, at the cessation of hostilities, the state is required to
repatriate these combatants.!80

The laws of intra-state armed conflicts mandate virtually
the opposite: No special status is afforded combatants belong-
ing to non-state actors.'®! Trying such individuals for partici-
pation in hostilities is not prohibited, and they can even be
punished by death. Significantly, states are not obliged to re-
patriate them during peacetime, though they must endeavor
to give the broadest amnesty possible to those who partici-
pated in the hostilities.!82 Other aspects of the detention of
such individuals are not regulated by the laws of armed con-
flict. Sassoli interprets this to mean that such individuals may
only be detained under domestic legislation, as far as it is com-
patible with international human rights law.!8® Doubts may
arise, however, as to whether the fact that the situation is one
of armed conflict implies a power to detain combatants cap-
tured on the battlefield, just as it implies the power to target
such combatants.

What law should apply in extra-state armed conflicts? It
can be argued, in accordance with the theoretical framework
presented in the previous Parts, that the status of battlefield
detainees is determined by the Law of Combatants, as it exclu-
sively deals with the rights of enemy combatants. As discussed

Gutman, Prisoner Swap Today, JERUSALEM Post, Jan. 29, 2004, available at
http://www.jpost.com/servlet/Satellite?pagename=JPost/JPArticle/Show
Full&cid=1075263109625.

179. Additional Protocol I, supra note 3, art. 44.

180. Geneva Convention III, supra note 3, arts. 118-119.

181. See Geneva Conventions, supra note 3, art. 3.

182. Cf. Additional Protocol II, supra note 3, arts. 4-6 (requiring the High
Contracting Parties to grant humane treatment to “persons deprived of their
liberty” without prohibiting punishment by death and imposing a weak obli-
gation to grant the broadest possible amnesty to persons who participated in
the armed conflict at the end of hostilities).

183. Sassoli, supra note 18, at 211.

rR AR
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earlier in this Article, as far as rights of combatants are con-
cerned, extra-state armed conflicts are similar to intra-state
armed conflicts as both types of conflict involve non-state ac-
tors whose fight is not recognized as legitimate by the interna-
tional community. Hence, there is a convincing argument for
applying the law of combatants of intra-state armed conflicts to
such non-state actors, and, thus, not affording them prisoner
of war status, and immunity from national prosecution.

At the same time, there is a certain similarity between ex-
tra-state and inter-state armed conflicts. Battlefield detainees
in extra-state armed conflicts are often taken from the terri-
tory in which they reside to another country of which they are
not citizens. Since the combatants are detained outside of
their state of nationality, there should be some protection of
their rights—they should not be left completely at the mercy
of the detaining state. Moreover, the laws of inter-state armed
conflicts address aspects relevant to the detention conditions
of combatants who have not been convicted of any crime. In
this respect, the laws of inter-state armed conflict are a good
example of the application of the principle of humanity to the
internment of battlefield detainees. The laws of intra-state
armed conflict, on the other hand, do not address this issue.

Finally, in defining the legal regime applicable to battle-
field detainees, one also needs to take into account a number
of special aspects of extra-territorial armed conflicts. Such as-
pects come into play, for example, in the debate regarding the
appropriate length of detention of such battlefield detainees.
On the one hand, people fighting on behalf of the non-state
actor may be dangerous. This is especially true when the non-
state actor refuses to respect the basic norms of international
humanitarian law, most specifically the principle of distinc-
tion. Setting these persons free may create a serious risk that
they will return to the battlefield. Second, in the context of
inter-state armed conflicts (and to some extent in the context
of intra-state armed conflicts), there exists a state that can take
responsibility for the detained individuals once released. This
is not the case when dealing with a non-state actor that is not
operating on behalf of any state. On the other hand, extra-
state armed conflicts tend to last for long periods of time. For
example, it is not clear if or when the United States’ conflict
with Al Qaeda will end. Thus, if one holds detainees until the
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cessation of hostilities, such detention may be extremely long,
if not indefinite.

The specific regime designed for the regulation of the sta-
tus of battlefield detainees in the context of extra-state armed
conflicts should reflect the interpretation of two basic princi-
ples of the laws of armed conflict: humanity and military ne-
cessity. As explained in Part V, these principles must be inter-
preted, when appropriate, in ways analogous to the laws of
both interstate and intra-state armed conflicts, as well as in
light of the special features of extra-state armed conflicts.
Thus, the theoretical framework suggested by this Article al-
lows all of the considerations discussed above to be taken into
account in the interpretation of these principles.

In my view, this process of interpretation should lead to
the development of a new, hybrid model that deals with the
specific problems concerning the internment of battlefield de-
tainees in the context of extra-state armed conflicts. One pos-
sibility is to afford battlefield detainees the (non-political) priv-
ileges regarding conditions of detention that are afforded to
prisoners of war under the legal regime regulating inter-state
armed conflicts, as this legal regime is designed to hold com-
batants in detention for long period of times. At the same
time, with regard to the more political aspects of detention,
one could rely on the analogy between extra-state armed con-
flicts and intra-state armed conflicts, which allows prosecution
of detainees for their participation in hostilities. This possibil-
ity is obviously not a well-analyzed, comprehensive proposal;
instead, it demonstrates the advantages of the flexibility af-
forded by the theoretical model presented in this Article. The
design of a comprehensive legal regime concerning the in-
ternment of battlefield detainees in the context of extra-state
armed conflicts requires more substantial research.

E. Methods of Warfare

Under the laws of inter-state armed conflicts, the use of
perfidious methods is explicitly prohibited.!®* States cannot
feign intent to negotiate under a flag of truce or to surrender,
nor may combatants feign incapacitation by wounds or sick-

184. Hague Convention, supra note 3, art. 23(b); Additional Protocol I,
supra note 3, art. 37(1).
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ness, or non-combatant status!'®®> or other protected status by
use of signs, emblems, or uniform of either the United Nations
or other states not parties to the conflict.!8¢ Additionally, the
use of the flag, military emblems, insignia, or uniform of ad-
verse parties while engaging in attacks or in order to shield,
favor, protect, or impede military operations is prohibited.!”

The laws of intra-state armed conflicts are much less clear
on these points. Applicable treaty law does not include any
specific prohibitions regarding treachery or perfidy.!®® How-
ever, recent developments in the laws of intra-state armed con-
flicts may suggest the partial existence of such prohibitions
under customary international law. In Prosecutor v. Tadic, the
ICTY Appeals Chamber declared that the prohibition on per-
fidy also exists in the context of intra-state armed conflicts.!89
The ICC Statute followed this ruling in providing that the “kill-
ing or wounding treacherously of a combatant adversary” con-
stitutes a war crime if perpetrated in the context of an intra-
state armed conflict.199

In light of this similarity between inter-state and intra-state
armed conflicts, it is appropriate to apply the prohibition on
perfidy in the context of extra-state armed conflicts. However,

185. However, W. Hays Parks has recently suggested that limited use of
non-standard uniforms of civilian clothing in certain situations is not prohib-
ited under the laws of inter-state armed conflicts. Parks, supra note 158.

186. Additional Protocol I, supra note 3, art. 37(1) (d).

187. Id. art. 39(2).

188. Geneva Conventions, supra note 3, art. 3; Additional Protocol II,
supra note 3.

189. Prosecutor v. Tadic, Decision on the Defense Motion for Interlocu-
tory Appeal on Jurisdiction, Case No. IT-94-1, 1 125 (Oct. 2, 1995), reprinted
in 35 LL.M. 32 (1996) (“State practice shows that general principles of cus-
tomary international law have evolved with regard to internal armed conflict
also in areas relating to methods of warfare . . . mention can be made of the
prohibition of perfidy.”). The ICTY Appeals Chamber relied on only one
precedent—Pius Nwaoga v. State, Nig. S. Ct. (1972), reprinted in 52 INT'L L.
Rep. 494, 496-97—a case in which the Supreme Court of Nigeria held that
rebels must not feign civilian status while engaging in military operations.
Tadic, Case No. IT-94-1,  125. It is doubtful whether this single precedent is
sufficient to establish the Appeals Chamber’s conclusion that a customary
international rule has evolved.

190. Rome Statute of the International Criminal Court, opened for signature
July 17, 1998, art. 8(2) (e) (ix), U.N. Diplomatic Conference of Plenipotentia-
ries on the Establishment of an International Criminal Court, 52d Sess., An-
nex II, U.N. Doc. A/CONF. 183/9 (1998), 37 I.L.M. 999, 1009 (1998).
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there are certain special characteristics of extra-state armed
conflicts that may justify a different rule concerning perfidy.
Arguably, if extra-state armed conflicts are conceptualized as
some type of extended law enforcement operation, the prohi-
bition on perfidy may be qualified in the context of activities
in the context of these operations that are more similar to law
enforcement activity, for no parallel prohibitions exist for
peacetime law enforcement operations. Police forces are al-
lowed to operate in civilian clothing or to feign criminal status
as long as they do not actually engage in criminal activity or
solicit the commission of the criminal behavior. Alternatively,
in certain extra-state armed conflicts where non-state actors do
not show any interest in respecting the laws of war, the prohi-
bition on perfidy may be qualified.!!

Doubts as to the justifiability of the prohibition of perfidy
may be particularly pertinent with regard to two specific types
of operations: those designed to arrest individuals belonging
to a non-state actor and those designed to rescue hostages.!92

Once again, the theoretical framework suggested in this
Article provides the means by which extra-state armed conflict

191. For example, W. Hays Parks suggests that the recent war in Afghani-
stan had special aspects, at least as far as the use of non-standard uniforms is
concerned:

[IInto the midst of this discussion steps the global war on terror-

ism. Terrorists are not entitled to law of war protections, and the

law of war is not applicable as such to counter-terrorist operations.

Counter-terrorist units have been authorized to use hollow-point or

other expanding ammunition, for example, and have worn civilian

clothing or non-standard uniforms on missions.
Parks, supra note 158, at 524. Parks cautions, however, that “neither the
Global War on Terrorism nor the fact that one is a member of Special Oper-
ations Forces offers carte blanche for military personnel to wear something
other than the full, standard uniform.” Id. at 543. Nonetheless, Parks ex-
pressly acknowledges the legitimacy of such use on a mission and unit spe-
cific basis, and it appears that, in his view, the use of non-standard uniform
in the context of the war against terrorism is more often justified than in
other types of armed conflicts. Id.

192. For examples of German, British and American use of civilian cloth-
ing in hostage rescue operations, see Parks, supra note 158, at 524 n.70. Sim-
ilar arguments can be made with regards to other rules of warfare, such as
the rule that prohibits the use of enemy uniforms, or the rule against the use
of poison—i.e., the action taken by Russia in the 2002 hostage crisis in Mos-
cow. See Judith Miller & William J. Broad, Hostage Drama in Moscow: The
Toxic Agent; U.S. Suspects Opiate in Gas in Russian Raid, N.Y. Times, Oct. 29,
2002, at Al.
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can be regulated. Not only does this framework operate to
limit the powers of states, but it also loosens up certain tradi-
tional rules that would not otherwise be suitable in the context
of extra-state armed conflicts.

VII. ConcrusioN: Is THERE A NEED FOR
A NEw LEcAL REGIME?

Extra-state hostilities are ongoing hostilities between a
state and a non-state actor that take place, at least in part,
outside the territory of the state. Such hostilities cannot be
easily categorized within the traditional framework of interna-
tional law. This Article considers different arrangements for
classifying such hostilities by referring to basic dichotomy in
international law between peace and armed conflicts. Al-
though not taking a firm stance on whether such hostilities
should be categorized as armed conflicts or as self-defense op-
erations in times of peace, the Article posits that the starting
point for their regulation should be the laws of armed con-
flicts. At the same time, it identifies unique features of extra-
state hostilities, such as their justification as extra-territorial
law enforcement, which suggest that the laws of armed con-
flicts require modification if they are to be applied to extra-
state hostilities.

In light of the tendency in the academic literature and in
state practice to view extra-state hostilities as armed conflict,
the bulk of the Article assumes that such hostilities are indeed
armed conflicts. However, within the world of armed conflicts,
extra-state hostilities do not fall neatly into either of the two
traditional categories—namely, inter-state armed conflicts and
intra-state armed conflicts. Indeed, conflicts involving extra-
state hostilities are so different from the traditional categories
that it is impossible even to place them in a subcategory.
Therefore, it is necessary to characterize them as a new type of
armed conflict: extra-state armed conflict.

Nonetheless, comparison to intra-state and inter-state
armed conflicts shows that in certain areas there are important
similarities between extra-state armed conflicts and the ex-
isting categories of armed conflict. For example, as far as the
protections of non-combatants are concerned, there is no rele-
vant distinction between extra-state armed conflicts and inter-
state armed conflicts. Hence, it may be argued that in regulat-
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ing this aspect of extra-state armed conflicts it is appropriate to
draw analogies from the law regulating inter-state armed con-
flicts. Yet, when considering which laws should govern the
protection of combatants, it seems more appropriate to look
to laws governing intra-state armed conflicts for guidance.

This Article also explores how extra-state armed conflicts
are regulated by positive international law. Most significantly,
the possibility of a legal vacuum is ruled out.'®® While none of
the basic treaties of international humanitarian law apply to
extra-state armed conflicts as treaty law and while specific cus-
tomary rules for extra-state armed conflicts have not yet been
devised, other sources of law, such as customary norms appli-
cable in all armed conflicts and general principles of interna-
tional humanitarian law, provide the basic framework and
principles for the regulation of extra-state armed conflicts.

Such a normative framework assures the international
community that law does exist. However, as it is based on gen-
eral principles, this normative framework does not always pro-
vide clear legal solutions to the specific questions that may
arise during extra-state armed conflicts. Interpretation of the
general principles is required in order to derive specific rules
from them. Drawing on the theoretical framework that it de-
velops, the Article suggests two main guidelines for such inter-
pretation: First, it must be sensitive to the special characteris-
tics of extra-state armed conflicts that more closely resemble
law enforcement activities. Second, it must take into account
the way in which the general principles were applied in the
context of inter-state armed conflicts and intra-state armed
conflicts, and draw analogies from each of these legal regimes
when appropriate.

The Article does not claim that the current state of the
law is satisfactory. There is much work to be done in develop-
ing this proposed framework into a clear and detailed legal
regime. Customary international law is likely to have an im-
portant role in this respect. The process of formation of cus-
tomary norms governing extra-state armed conflicts is already
underway, but it is far from conclusive. The international

193. Greenwood, supra note 5, at 301 (rejecting the view of a legal vac-
uum). However, Christopher Greenwood also argues that this fact does not
relieve government and international lawyers of the need to address the is-
sues that emerge as a result of the September 11, 2001, attacks. Id. at 301.
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community should be willing to accept that, until customary
norms are formed, national and international politics will have
a central role in determining what is acceptable in extra-state
armed conflicts.!®* However, even at this stage, the develop-
ment of a legal regime is not merely in the political sphere;
many obligations already exist under existing contemporary
positive law. For example, any suggestion that the individuals
imprisoned in Guantanamo Bay are outside the purview of the
laws of armed conflict is inconsistent with the current status of
the law, as rudimentary and general as the law may be.
National courts are also likely to play an important role in
the development of this legal framework.'%5 Apart from ad-
ministering domestic justice, national judges bear special re-
sponsibility for the development of international law, mostly
due to the central role of state practice in the formation of
international law.'96 This Article cites several cases involving
extra-state armed conflicts that were recently litigated in differ-
ent parts of the world!'®7 and offers a theoretical framework for
thinking about these cases, which makes it possible for judges
in similar cases to reject any argument suggesting that extra-
state armed conflicts take place in a legal vacuum. At the same
time, it does not require judges to bind themselves to the laws
of inter-state or intra-state armed conflicts. The theoretical
framework presented in this Article allows judges necessary
flexibility in interpreting the basic principles of the laws of
armed conflicts in a way that fits the special features of extra-
state armed conflicts and the novel challenges they present.
In the future, there also may be room to consider conven-
ing a conference in order to clarify issues in the laws of extra-
state armed conflicts. But, at present, convening such a con-

194. However, Anthea Roberts, in a recent article, highlights the problem-
atic nature of the formation of customary law in the field of international
humanitarian law and international human rights law. Roberts, supra note 2,
at 737-38.

195. Id. at 735.

196. IaNn BrRowNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAaw 23 (1998)
(“Article 38(I) (d) of the Statute of the International Court is not confined
to international decisions and the decisions of national tribunals have evi-
dential value. Some decisions provide indirect evidence of the practice of
the state of the forum on the question involved; others involve a free investi-
gation of the point of law and considerations of available sources, and may
result in a careful exposition of the law.”).

197. See supra notes 157, 177-178.
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ference, as considered by the Swiss government in 2002, is pre-
mature.'®® There are risks in gathering such a conference.
Politically, extra-state armed conflict is a delicate issue. It is
not clear that sufficient common ground currently exists
within the international community to reach compromises
necessary for the drafting of a treaty for the regulation of ex-
tra-state armed conflicts. There is also a risk that such a con-
ference, if not successful, may undermine the existing treaty
regime of international humanitarian law.19® Because a legal
framework, even if rudimentary, exists, it may be prudent to
wait and observe the development of the existing legal frame-
work before actually convening such conference.

In the meantime, what of the legal status of the Guanta-
namo Bay detainees? May an Al Qaeda member be targeted
while he is sleeping under his own roof? May the United
States’ armed forces use civilian clothing in their military oper-
ations against Al Qaeda? How much collateral damage, if any,
is acceptable in the context of an attack directed at an Al
Qaeda member? This Article does not provide specific an-
swers to the questions presented at the outset. But the ideas
presented should provide the reader with a clearer under-
standing of the basic legal questions at stake, a view as to the
proper legal framework for regulating extra-state hostilities,
and some thoughts as to the strategy that is necessary for devel-
oping this legal framework into a clear and detailed legal re-
gime that will facilitate answers to these more specific ques-
tions.

198. Anthony Dworkin, Revising the Laws of War to Account for Terrorism: The
Case Against Updating the Geneva Conventions, On the Ground that Changes are
Likely Only to Damage Human Rights, at http://writnews.findlaw.com/com-
mentary/20030204_dworkin.html (last visited Feb. 21, 2005) (“[T]he gov-
ernment of Switzerland—which acts as custodian of the Geneva Conven-
tions—recently launched a public initiative to look into the subject. Last
week, this process got underway with an ‘informal high-level expert meeting’
at Harvard University.”).

199. Id.; see also Sassoli, supra note 18, at 220. Although Marco Sassoli
adopts a different position regarding the analysis of most of the issues dis-
cussed in this Article, he agrees that any current attempt to develop a new
instrument on the laws of war may weaken the existing system. Id.



