Administrative Law Outline — Hills — Spring 2009
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Overall Outline

I. Methodology of Statutory Interpretation
A. Text First [textualist approved]
1. Plain meaning
a) Usually can find ambiguity
2. Canons of Construction
B. Ambiguous Text A Purpose of Statute [not-textualist approved]
1. Legislative History
2. Social Purpose
C. Similar Statutes
1.{2YSGAYSA [/ 2y hhgbagedrombiebtdtutetblardNE E Q
D.
Il. Lawyering Lessons
A. In the absence of clear precedent, lawyers read unspoken reasons into opinios to shape them

to be useful.
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Congressional Process and Title I1X

[Il. Operations of Congress ¢ How a Bill Becomes a Law
A-BilliswNRAGGSY FyR (G23d3aSR Ayili2 GKS WK2LILISND o6& | Y
B. Bill is referred to Congressional committee
1. Legal Backdrop
a)! NI® L 2 p Oftonz ! { /2yaltAraddziazyy SI OK
NHzf S& 2F Ad0&a LINPOSSRAy3Iaeés AyOfdzZRAY3I R
b) Senate Rule XXV(1): Senate Committees are described, and their jurisdiction
defined
(1) Senate Rule XXIV: Chairpeople and committee members are
appointed by resolution.
¢) House Rule X: Jurisdiction of house committees are defined
d) Legislative Reorganization Act of 1946: established basic committee process
C. Committee chair decides whether to schedule time for consideration of bill
1. House: committee chair is obliged to refer the bill to the head of the relevant
subcommittee
2. Notime scheduled A WLIA 3S2y K2f SR@®F RASR Ay O2YYAI
a) Pigeonholing in Practice
(1) House



(@)l 2dzaS wdzZ S - omoY alff oAffa X NX
2dzZNRAARAOQUAZ2Y 2F Fyeée &adGFyRAYy3a 0O02)
ddzOK O2YYA(lGSSaxe

(b) Not voted on or voted down?

(2) Senate

(a) ???

b) How to Defeat a Pigeonhole Attempt in the House
(1) Discharge Petition

(a) Bill has sat in committee for 30 days

(b) 218 signatures ¢ majority of house ¢ must sign petition

(c) Printed in Cong. Record

(d) Any member can file a petition:

(i) within seven days of filing with the house AND
(ii) on the second or fourth Monday of the month
(e) Debatable for 20 mins, passes by majority vote
(f) Then considered under normal rules in House
(2) Suspension of the Rules

(a) House speaker recognizes member seeking suspension of
the rules

(b) 2/3 majority of the house must approve

(c) NOT a plausible way to pry a bill from committee

(3) Special Rule
3.52y Q0 6 yi Al redoptibne GKS o0Af f K
a) Hold a hearing
(1) Purpose:
(a) Create a public record ¢ for political or interpretive reasons
(b) Mobilize affected constituencies
(c) Call witnesses from the executive branch
4. Bypassing the Rules Committee
a) Calendar Wednesday: Speaker calls on committee chairs in alphpabetical
order to force bills out to be debated on.
(1) Definition: A procedure in the House of Representatives during
which each standing committees may bring up for consideration any
bill that has been reported on the floor on or before the previous

day. The procedure also limits debate for each subject matter to two
hours.

5. Committee Jurisdiction: which committee gets a bill?
a) Two sources:

(1) Rules of House/Senate

(2) Precedents applying House Rule X developed w/ house
parliamentarian

@WeSAIKEI 2F GKS oAafttQ GSaf
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b) Note: committee chairs will act to protect their turf
(1) Title IX: supporter who chaired judiciary committee insisted on
NEBY2@Ff 2F LINBPOGAAAZ2Y AYLRanmy3d RdziAS
which is a province of the Judiciary committee
6. Rules Committee
a) Set rules for debate of the bill
b) 3 types
(1) Open rule: members can offer amendments
(2) Modified closed rule: only certain types of amendments (e.g.
germane ones; amendments to certain parts of the bill)
B)/ t2a8SR NHzZA S oWw3Il 3T NMzZ SQOY y2 | YSYRY
c) Passing a Special Rule for a bill
(1) Motion to consider Rules Cmte resolution
(a) Privileged: can interrupt others
(2) 1 hour debate parceled out by committee chair
(3) Floor manager moves previous question; rule is voted on
(a) Rarely defeated
7. Amendments
a) Two degrees of amendment are allowed
b) First degree:
(1) amendments to the bill itself ¢ 4™ vote
(@)WadzoaldAGdziSQ ' YSYRYSyGas gKAOK
amendments to the bill ¢ 3 vote

Yy

c) Second degree
(1) Perfecting amendments: to previous amendments ¢ 1% vote!
(2) Perfecting amendments of substitutes ¢ 2™ vote
d) Voting Order:
(1) Perfecting amdts. to pending amdts
(2) Substitute perfecting amendments replacing pending perfecting
amendments of amendments
(3) Suibstitutes for pending amendments
(4) The amendment itself
D. Senate
1. Unlimited debate A cloture required to vote
2. Result: unanimous consent agreements used like special rules in the House to limit
debate, amendments and so forth

IV. The Story of Title IX
A. Content:
1.db2 LISNR2Y AYy GKS | yiolis&Peekcludedifora A KI f X 2y
participation in, be denied the benefits of, or be subjected to discrimination under
Fye SRdzOIF GA2y LINPANIY 2N FOGAGAGE NBOSADA:
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B. 1964: Congress Passes the Civil Rights Act

1. Title VI ¢ dealing with employment discriminationcA & G KS 2yt & GA Gt S
2.TitleVICRST f Ay3d 6AGK LINRPAINI Ya RSI f AgpdudedA (i K

sex but became the basis for Title IX
C. 1970-1971: Congress Proposes and Defeats Title IX
1. House
a) Introduction
(1) Title IX proposed as H.R. 16098 a part of the Omnibus Post-
Secondary Education Act of 1970
(2) HR 16098 referred to the House Committee on Education and Labor
(3) House Committee on Ed/Labor sent it to the education
subcommittee, chaired by Edith Green
(4) Rep. Green held hearings on gender discrimination in education
b) Hearings
(1) Supporters testified in favor
(2) Nixon officials were skeptical, but generally supportive
(3) The hearings are considered a landmark in American feminism
c) HR 16098 died in committee pigeonhole
2. Senate
a) Birch Bayh proposes it as an amendment to the Education bill
b) Strom Thurmond asked if it would deny federal aid to the Citadel, then
objected to its lack of germaneness when Bayh replied that it would
D. 1972: Birth of Title IX
1. House
a) Rules Committee: open rule
b) One amendment from 9 committee republicans was accepted
2. Senate
a) Bayh re-offered the amendment to the 1972 education bill with an exception
for vocational academies
b) Bentsen offered a perfecting amendment to exempt historically single-sex
colleges
3. Conference Committee: issues with busing elsewhere, but it survived because
resubmission would kill it
E. 1974: Title IXamended in Congress
1. Specific exemption passed
2. General delegation passed to Office of Civil Rights in Health, Education and Welfare
(Now HHS)
3. Requirement of regular reports imposed
F. 1975: Regulations Enacted

1. ySljdzZl £ | 33aNB3IIGS SELISYRAGIINEE Ay &LR NI A

2. 10 factor test for compliance

aFs

¢

a)Ly Of dzZRS ySSR (2 aSFTFFSOurA@Ste I OO02YY2RI
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G. 1979: Policy Interpretation passed
.o LI NI GSad F2NI aSTFFSOGAGDBS | OO2YY2RIFGA2YES
H. 1996: Clarification Letter defining interests and abilities
1. Removed safe harbor status from prongs 2 and 3 of the 3 part test
I. Judicial Interpretation of Title IX
1. Cohen v. Brown(1* Circ. 1993): Policy interpretation is construed and given the force
of law because the regulation receives Chevrordeference ¢ especially strong here
because of the express delegationtothe OCR.. NR gy OF y Qi o&dsti o O i
2. Kelley v. Board of Truste@d Circ. 1994): Interpetation of regulations is enforced
because its reasonable. [Cites Martin??7
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Textualism

V. Textualist Theories
A. Soft Plain Meaning Rule: The existence of apparent plain meaning is not dispositive without

consideration of legislative deliberations and practical consequences.
B. New Textualism:
1. Basic Theory: The only object of statutory interpretation is to determine the meaning
of the text and the only legitimate sources for this inquiry are text-based or text-
linked.
a)CleartextA R2y Qi O2yaARSNI IyeiadKAy3 St as
b) Never consult legislative history
c) Consider Context, though
(1) Dictionaries (esp. contemporaneous to statute)
(2) Other provisions of the statute
(3) Similar provisions in related or borrowed statutes
2. Derives from Constitution Article | § 7: lawmaking is only by the full houses of
Congress so lawmaking by subgroups violates the constitution.
a) 6Every Bill which shall have passed the House of Representatives and the
Senate, shall, before it become a Law, be presented to the President of the
United States; If he approve he shall sign it, but if not he shall return itX &
VI. Caminetti v. United States (SCOTUS, 1917, Day)
A. Hold
1. Hold: Bringing a woman across state lines for the purpose of having her become a
GO02yOdzoAYyS YR YAaUNBaae Aa oAUGKAY GKS LIN
LJdzZN1J32 &S 2F LINRPAGAGdziA2YyY 2NJ RSOl dzOKSNE 2 NJ
2. Dissent (Justice McKenna): Read the statute in light of the title and the legislative

history
B. Hills Points
1.0 L}23d&aArof s YSI-)ff\)/EIé 2T AaAYY2NJ f LJdzNLJ2 & S ¢



a) Broadest: Any immoral Act (including gambling)
byaARRt SY lyé AYY2Nlf &SEdzrtf LzN1LJ2 &S o651
c) Narrowest: any commercialized sexaO i 6a OYSyyl Q& RSTAYAGAZ

2. Decision uses ejusdem generis to find commonality among list of threesome and

comes up with sex as the thing all three have in common

a) BUT: commerce is also an option
b) Basic Principle of Textualism: all words must do some work.

3. Absurdity is the Gateway
a) You can only look at the title, the whole legislation or legislative history to

give meaning to the text IF you find absurdity
b) And absurdity A ambiguity
VII. Green v. Bock LaundiSCOTUS, 1989, Scalia):

A. Hold: According to the Federal Rules of Evidence, evidence of a prior felony is admissible if its
RS®SYRAEGISH2dzf R aO02YLISE |y

probative value outweighs prejudice & (i 2
civil trials, so the text is read to read criminal defendant.

1. Scalia (concurrence):
a) Use of Legislative History is permissibleY &L GKAYy {1 Al
consult all public materials, including the background of Rule 609(a)(1) and

the legislative history of its adoption to verify that what seems to us an
dzy i KAy 1l 0ftS RAALR AAKA2 Y2 TXXEé61 & AYRSSR d:

SYGANBEt &

2. Blackmun (dissent):
a) NOT Textualist
by! yiArt GKS tS3IAatliadNBS FAESa GKS
and apply the probative/prejudicial balancing to all parties.
(1) Source: Rule 102, which says rules should be used to promote

LINPOE S

fairness

VIII. United States v. Marshgll™ Cir. 1990, Easterbrook):
A. Hold: The plain text of a statute is clear and completely disconnecting LSD sentencing from

the number of doses is not at all absurd.
1. Textualism: without looking to policy consequences
2. High test for absurdity:ifaNJ G A2y | f / 2y 3INB A a
B. Cummings (dissent): Looks to current legislation trying to remedy the problem, but not sure
AGQa 3F2Ay3 G2 LI aao
O2y aARSNI ¢ tebad K&dod for daitdgNB 4 & Y A 3

C. Posner (dissent): @ 6 S Y dz& (i
to key the severity of punishment for selling LSD to the weight of the carrier rather than to
0f S LINE
A

0KS ydzYoSNJ 2F R2aSa 2NJ G2 a2yYS NBlFazyl
1.t N} 3YFGA&YY A3y2NB GKS GSEG 0S80l das Goa |

O2dzZA R KI @S ¢
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IX. Intentionalism Generally
A. Goal: find the legislative intent and use that to interpret a statute
B. Sources
1. Plain text
2. Legislative History and documents surrounding passage
3. Common knowledge of statute that was passed
X. Intentionalist Schools

A. Specific Intent: congress has directly considered a problem and declared its intention to deal
with it through the legislation

1. E.g. consideration of exclusion of professionals in Holy Trinity Church, but never
passing that amendment

B. Imaginative Reconstruction: what did the law maker mean by taking the position he did in the
context
1. Trytofigureoutda FNRY G(GKS YAAOKASTaA KPywhithRe 12 YSSH
a2dAKIG G2 YSSiG G Kbtirésped  theiparficBar gbiktthdza K i &
O2y iNROSNBERE
a) Roscoe Pound, Spurious Interpretation
2. Two step process
a) Pose a relevant hypothetical question

b) Figure out a group of legislators, necessary for the passage of the bill, to pose
itto

3. United Steelworkers Weber Title VII of the Civil Rights Act allows programs that

specifically promote racial minorities. Title VIl was a compromise between eastern
liberals and Midwestern conservatives

a) Brennan (majority): asked hypothetical question to liberals, who were driving
force behind the statute

(1) do you want voluntary preferences for an employer where 2% of the
workforce is black?
b) Rehnquist (dissent): asked hypothetical question to Midwestern moderates

(1) Do you want any quotas in hiring at all?
C. General Intent/Purposivism

1. Look to the overall purpose of the statute
ayvdzSaidAz2yyY 6KIFG ¢Fa GKS adl Gdz
b)9®dId | 2f& ¢NAYyAGE / KdzZNOKY SEC
jobs
2. California Savings and Loan v. Gué8@DTUS, 1987, Marshall): Statute said
pregnantwoY' Sy GYdzad oS GNBF ISR INES I AIISRS LEAMNIZIAS
Giving women leave of extended absence did not violate the statute because the

statute was passed for the purpose of benefitting female employees.
XI. Holy Trinity ChurctsCOTUS, 1892, Brewer)
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A. Issue: Did the importation of a British protestant minister violate the Alien Contract Labor
1 OGX 6KAOK Yin®pwapatsistzy bty & et Gazy 2F Fyeé fASyYy
under contract... To perform labor or service of any kindinthe Uy A G SR { G (1 S& d¢
B. Hold: the importation of the minister did not violate the Alien Contract Labor Act, because
/ 2y3ANBaa O2dZ RyQil LlRraarofe KIFISAS YSIyld oKIFG AL
C. What Tools Did Brewer Use???
1. Whole Legislation: title of the act
a)Title: W y | OG (i 2npdeodiBnfrd hiration bfffofeigners and
aliens under contract or agreementtoperformf 62 NJ Ay (G KS ! yA il SR
b)LYGSNIINBGSR aflFo0o2NE Fa aYlydzt fF0o2NE
2. Circumstances Surrounding Enactment:
a) Common Knowledge

(1) statute was intended to prevent contract labor
b) Testimony/Petitions from Citizens:
c) Committee Reports
(1) Made the decision controversial then and now
3. AbsurdityY / 2y INB&aa aAYLX e 0O2dZ RyQid KIF @S Syl OGS
0S0OFdzaS 6S INB | W KNRadGAlLYy ylLGA2YQ
D. What would a textualist say about all of this?
1. In this case: operational text is clear, so Title, Common Knowledge, Leg. Hist. are
invalid
2. In General:
aA) WSt Al YOS 2 V¢ pérmidsibieditie Op@rati¢e ekt fs Snbiguous
1)528ay Qi OANDdzY@Syin ! NIAOES L 6kO A
b) Reliance on Common Knowledge ¢ permissible IF operational text is
F'YOATdz2dza ! b5 (1y26ftSR3IS a2 0O02YY2y GKI G
y20A0S¢ 2F GKS TFI Oda
(1) This prevents judicial discretion

(2) judicial notice. A court's acceptance, for purposes of convenience
and without requiring a party's proof, of a well-known and
indisputable fact

(a) e.g. The Great Depression started in 1929
c) Legislative History: ALWAYS AND FOREVER IMPERMISSIBLE, EVEN WHEN
TEXT IS UNCLEAR
d) Absurdity: Permissible, even when the text is clear

(1) Since nobody uses words in an absurd way, absurdity is considered a
typo
(209EY {0l GdziS alea ay2 RdzYLIAy3a YSiGl ¢
(a) Textualist is fine NOT applying that statute to the plane
landing by heroic captain Chesley Burnett "Sully"
Sullenberger Il in the Hudson River
(3) Note: has to be considered obviously absurd.
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@1 ¢/ Qa LI AOFGA2Yy G2 F YAYAAGSN
standard
XIl. Public Citizen v. US Department of Jug8€eTUS, 1989, Brennan)
A. The Decision
1. Issue: Is the ABA committee that advises the president on judicial nominations a
GO2YYAUGSST 02FNRX O2YYA&aaAarzys 02dzyOAaftz O
established or utilized by the President or X by one or more agencies in the interest

of obtaining advice X¢?
2. Hold: No.
a) Brennan (majority): & N&f3F G A2y X | LIISFN&R (22 &6SSLA,
jdzZ t AFAOF GA2Y dzyf Sda TFdz2NIKSNI Ayg@Sadadal
b) Kennedy (concurrence): a Ay (2 RI&8Qa 2LIAYA2YI K25SOSN]
the plain language of the statute not because its application would be
patently absurd but rather becauseé  AwiritesNeBislative history. Kennedy
concurs b/c the statute violates core Article Il powers.
BIAfTf&aQ t2Ayida 2y tdzotAO / AGAT Sy
1. The textualist case is strong for finding that the ABA committee is governed by the
statute.
2. Brennan uses legislative history, but the discussion remains confusing
a) Costs of Legislative History
(1) Difficult to assemble and read
2)h TGSy R2SayQi OfFNATEe YIOGGSNE Ol & K
3. Absurdity Enlarged:
a) Holy Trinity Absurdityplainly obvious to everyone that the application would
be absurd
b) Public Citizen Absurditig:would be crazy in a different case to apply the law
literally. (reductio ad absurduin
(1) In this case, the President consulting a couple of folks at a diner

would have to be covered by the statute
(2) Essentially a facial challenge to the law, not an as-applied challenge
(3) Public Citizen Absurdity is DISVAVORED. Hills thinks this kind of
absurdity is impermissible
(4) Turns on the strength of the analogy
@52y QG SYyT2NOS y2 RdzWydighta Ay GKS
crash a plane A very bad b/c analogy is attenuated
)52y Qi SyF2NDOS 3IFLAyadgAl.! okO 2-
slightly bad b/c less attenuated
4.1 2dNTI dzaSa F G2AREYOS OFy2y (2 2dAaiGATE RSTA
amendment issues
5. Legislative History:

a) Rescue meaning of the actual text to see if Congress actually intended the
W oadz2NRAGEQ 2F dzaAy3a C! /! G2 O2@SN) GKS
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b) Textualists might think this is OK
(1) See Scalia in Green v. Bock Laundry
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Textualism vs. Intentionalism: The Debate

XIll. Anti-Intentionalism
A. Cycling
1. Definition: the principle that any bill with two issues addressed in it can be beaten by
at least one other position; A>B>C>A

2. Example
a)
Group 1 Group 2 Group 3
1* choice A B C
2" choice C A B
3" choice B C A
b) A>C>B>A

(1) Steps
(a) 1+2 band together so A can beat C
(b) 2+3 band together so B can beat A
(c) 143 band together so C can beat B
3. Bottom Line: any outcome is possible depending on how you vote.
a) Cycling implies non-transitive preferences, contradict a basic principle of
rationality
b) Smart legislator can structure the voting so that any individual position will
result
4. Implications of cycling
ayWdza i 6SOIl dzaS /2y 3aINBaa NB2SOlhathe oAff R:
interpretation of the statute embodied in that bill
by/ 2y ANBLaa airavLie OFlyyz2i KFE@S || WiKz2dzaKi
legislative intent
M{ KSL&Aft SQa LRAYD
(2)

B. Legislative IntentIsa Fiction¢{ KSLJAf S oW/ 2yaANBaa A& || ¢KS& bz2i
1.! NN ¢ Qoh cydirg iNdjcates that public choice theories of legislative intent are
flawed

2. Why did a majority prevail?

10



a) Committee chairs have agenda setting power
b) Committee chairs have floor power
c) Conference committees significantly shape bills
3. Conclusion I: Only inference to be drawn from bill passing is that a majority in each
K2dzaS aNBZSIFfSR I LINBFSNBYyOS F2NJ GKS oAff
a) We do not know why.
b)2 S R2y Qi 1y2¢ lFo2dzi OK2A0Sa gA0K gKAOK
4. Conclusion | A IGNORE LEGISLATIVE INTENT
a) How resolve statutory incompleteness?
(1) Look to how private parties have interpreted a statute
(2) Take advantage of parts of statute that create structures for dispute
resolution
(a) E.g. agency rulemaking under the APA
(3)/ 2dzNIia 3IAGS YSI yAysd Aoad UK NRADYTK 4 K1
constitutional relationship with legislators
5. PLAIN MEANING vs JUDICIAL DISCRETION
a) Plain Meaning: neither intention of legislature nor prediction of what
legislature would think may play a role
(1) Continental Can Company v. ChicagecKDriverg7™ Circuit,
Easterbrook)Y theéitext of the statute and not the private intent of
the legislators is the law. Only the text survived the complex process
F2NJ LINRPLIRaAYy3I:Z | YSYRAYy3IZ [FR2LIGAYy3Z
A A3y (i dzadyodannbuince iktdnts and hard to enact laws;
GKS /2yaldAaddzirAzy 3IA@Sa F2NOS 2yte &
(2) This position forces legislature to complete statutes by writing
super-duper clear ones

b) Judicial Discretion: ambiguity gives courts unfettered discretion to make
decisions.

(1) This is a maximalist position, where plain meaning is minimalist
(2) Plain meaning requires that legislatures complete statutes; judicial
discretion requires that courts complete the legislative process of
statutory completion
C. Court Can Bend Statutes Using Intent ¢ Judge Easterbrook
1. Five moves courts make to take control
a) Courts decide when a statute is ambiguous
b) Courts decide which hypothetical question to send to the legislature
c) Court has flexibility to decide who question is directed to
d) Court decides its answer is legitimate
(1)9@Sy (K2dzZaK Ada +y aSyR Ndzy I NBdz/R
e) Obfuscates the law
(1)aAi

z

-
Fid Ay dSyd

N Q)¢
)

N

greda LaaAroftsS G2 GdzNYy | NI
£

c
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29 Aa0SNDNR21Qa hoa2SOUA2Yya
a) Too much judicial discretion
(1)2dzRISa PHSHUKER2NWEWNBOSYRaAQ 6KSY
as intent
b) Majority sentiment might not be enactable
(1) See cycling
(2) Essentially, courtsaread { Ay 3 / 2y 3ANBaAa& G2LIAYA2YE
was never presented to it
c) Empowers congressional outliers
(1) May not represent apathetic majority, but are motivated enough to
make floor statements

pu
(p))
O
>
¢
>

(2) Courts can get intentionalism wrong
d) Ignores constitutional procedures for enacting laws
(1). dziY 9FaiSNDBDNR2]1 dzaS&a RAOGAZ2YI NRSa
(2) EvenifcourtsgetitNA A KG X A0Qa AYLISNXA&aaAiofs$S
e)daSSya (2 20FdaAaOIGS GKS ftlg¢
(1) Induces Congress to write sloppy laws and let the courts
XIV. Pro-Intentionalism
A. Weingast and Rodriguez, Paradox of Expansionist Statutory Interpretations
1. Two meanings of intent in legislative context
a)SimpleintentY G NBFGAy3 €t S3IAatlddz2NBE Fa AF AdQa
152y Qi R2 GKA&AD® LGQA &aAffe
b) Sophisticated intent: look t what was necessary to get the legislation passed
(1) Presumably takes into account what was required to get the
procedural rule passed structuring the order of votes
2. How Follow Sophisticated Intent?
a) Salvage evidence of what was necessary to make the deal from the record
b) Pay attention to statements that cost a representative something
Maodzadfte ardayrtAay3a OF LI Oxdecs
3. Arguments in favor

a) Allows for careful, critical analysis of the legislative process
b) Allows judges to choose between contradictions in legislative history
c) Limits judicial discretion
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Ve

Textual Canonsj O) 1 OOET OEA | EAOO (

XV. Textual Canons Generally
A. Gate Keepers: Intrinsic aids will determine ambiguity
B. Canons can be used to create or eliminate ambiguity
1. Under Caminettj this serves as the gateway to extrinsic sources

12



C. Applications

1. Textualist: Should the canon apply given the text in front of us?
2. Non-Textualist: canons reinforce the purpose of the statute

XVI. Ejusdem Geners WK2 NES&4> R2y(1Séa 2N Fyeé 20KSNJ FIENY | yAYI
A. The principle that when a general term follows a specific one, the general term should be

understood as a reference to subjects akin to the one with specific enumeration.
B.. T 01 Qa 5STAYAGAZ2YY
1. A canon of construction that when a general word or phrase follows a list of specifics,
the general word or phrase will be interpreted to include only items of the same type
as those listed.
a) For example, in the phrase horses, cattle, sheep, pigs, goats, or any other
farm animal, the general language or any other farm animal -- despite its
seeming breadth -- would probably be held to include only four-legged,
hoofed mammals typically found on farms, and thus would exclude chickens.
CLC RAaA2dzy OUAShOBYPENRPOIAY LIKNIF &S
1.GGKS LIKNF&S wlhye 2FFAOSNI 2F Odzadi2yYa 2N SE(
disjunctive with one specific and one general category, not a list of specific items
aSLI NFGSR o0& O2YYlLa FyR F¥2tft26SR o6& | 3ISy.
a) Thomas in Ali v. Federal Bureau of Prisons

XVIl. Nosciturasocié G AG Aa (y2¢6y o0& AGaA aaz20AliSasov

A. the meaning of an unclear word or phrase should be determined by the words immediately
surrounding it.

BBS5AAUAYIdZA KSR FNRY 92dzRASY DSYSNRA& 06SOFdzaS (K
that one of the items in the list is ambiguous

C. To limit: word does no work if defined as synonymous (or nearly synonymous) with its
' ad2 OAl ( SShveetHBiE NIY Q A Y

XVIII. Expressio Unius Est Exclusio Alterius

A. Everything not enumaerated is excluded when a statute expressly enumerates a detailed lis
of anything (items, exceptions, etc.)
B.abS3I (A D ScmedNidgthyt bnypriiZ & A 2 V

OyS3IAILGAGSO A& WLINB3IYL
C. Threshold Issue: TWO ways to use this canon

1. clarifying a departure from a general baseline

ayWwe2dz Oy adl e 2dzi dzydAf YARYAIKGIZI 1ARA
because without the implicit exclusion of all other times, your whole
sentence is a waste of words

2. Responding to a specific activity against a background norm
aA)WR2y Qi {1 AO0O1 @&2dz2NJ aAaidSNE az2yyeQ R2Sa y:

the instruction was issued against the background of a general anti-violence
norm
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b) Morton v. Mancar{SCOTUS, 1974): Court declines to apply canon to list of
exceptions to Equal Employment Act, holding that the BIA is covered by an

exception, even though it was listed. This was because of a background

policy of increasing Indian sovereignty
D. Cases!

1. Silvers v. Sony Picturést of parties who could sue for copyright infringement
implicitly excluded others. Two additional considerations

a) Creature of statute: No useful common law principles to apply, so canons
have added weight.

b) Carefully circumscribed: congress time-limited valid suits, so the right to sue
was carefully circumscribed.

XIX. Ordinary Language Canon

A. Words are taken in their ordinary meaning unless they are technical terms or words of art.
1. Nix v. HeddefSCOTUS, 1893): Tomatoes are a vegetable for the purposes of customs
identification because common meaning and practical usage (eaten in salad, not as
dessert) of tomatoes indicates they are a vegetable.
B. Meaning of statutory language should be tied to its meaning during the time it was enacted
1. Saint Francis College v:ilazrajiSCOTUS, 1987): An 1866 statute referred to
GoKAGS OAGATASYyaédd ¢KS O2dzNIi NHzZ SR GKIFG A
GKS GAYS 2F Syl OGYSyidzZe! N} o0& 6SNByQl O2ya.
a) Court turned to:

(1) Period dictionaries
(2) Period encyclopedias
(3) Legislative history (mentioning a panoply of races)

XX. Anti-Derogation Rule

A.Basicrule:R2Y Qi AYUSNILINBG 2yS LINB@GA&AAZ2Y 2F | adl (dz
another provision.
1. Robinsorv. Shell OfSCOTUS, 1997): G 9 Y LI 28 SS&aé¢ Ay GKS [ AQAt wj
YSIY aOdzNNByid SYLX2eSSa¢ 0SOlFdzaS GKS | Ol
SYLX 2eSSad |2t RAya (GKS FT2NX¥SN) g2dzf R WRSNER:

XXI. Last Antecedent Rule

A. Basic Rule: An interpretative principle by which a court determines that qualifying words or
phrases modify the words or phrases immediately preceding them and not words or phrases
more remote, unless the extension is necessary from the context or the spirit of the entire
writing.

1.9 I‘é'ﬁéxasécourts, New Mexico courts, and New York courts in the federal systemég,
federal system modifies ONLY New York Courts.

B. Comma rule: when the last antecedent is comma-d, it applies to the whole bracket

1. If there is a comma after New York courts, it applies to the whole thing
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C. Semicolon rule: semicolons are a hard break.
1.d! NAT 2yl O2dzNLAT bSs aSEAO2 O2dzNIiaz | yR b
a) In the federal system modifies New York and New Mexico NOT Arizona.
D. US v. Hayed™ Cir. 2007):
1. Statute: Statute prohibits firearm possession T 2 NJ 42 YS2y S 02y @A O0OGSR 2

thathas! 0 A& | GYAARSYSIYy2N 2y RENI FGBGESYSYaXxXT
or attempted use of physical force, or the threatened use of a deadly weapon,
O2YYAGGSR o6& I OdzNNByid 2N F2NX¥SNJ alLl2dzasSX

2. Hold: Applying the last antecedent rule, & F 2 NJY S Ndnatlifid? atlzsf B e .
a) Not sure about this

XXII. Rule Against Surplusage
A. Basic Rule: Every word and clause must be given effect.

XXIl. Ali v. Fedsal Bureau of PrisonSCOTUS, 2008, Thomas)
A.Hold:! LINR a2y 2 F T Aafybfficér of ustomOa? élicid\bFaRy othiel lawd
enforcement officer® €
BCK2YI&Q ! LIWNRZI OK (2 ¢SEddzZt /1 y2ya
1. Ejusdem GenerR2 Say Qi I LILX & @
a) the phrase is disjunctive
b) the phrase has a general category and specific category;
¢) no list of specific items

d) unclear what the common thread is
2. NoscituraSociR2 Say Qi I LILX &
a) Citations all had clearer contexts
b) No suggestion that customs and excise officers were the only focus of the
provision
3. Rule against superfluities
a)alyed 2FFAOSNE R2Sa ¢2N)] 0SOFdzaS / 2y 3aNB:
customs/excise officers were included
MOAGKSNI alFye 2GKSNJ 2FFAOSNE 2NJ & Odza
Thomas chooses the latter.
b) Alternative phrasingthali ¢ 2 dzt RQ @S OF LJi dzZNBR NB2SOG SR
tlg SYFaNDSYSyd 2FFAOSNI FOGAY3 Ay +  Od
4.ResultY ¢KSNB Aada y2 FYoAddzhide Ay GKS adl ddzisSQ
5 0K2YFaQ aradlSa
a) Wasted Words
(1) Kennedy reading: one part of statute (customs and excise) does little
work
(2) Thomas reading: one part of statute (any other officer) does NO
work

15



b)LC ¢K2Yla Aa NARIKG GKIG ¢S KIFEI@S G2 23
ambiguous?
(1)/ 2dzy G SN NBdzYSydy @AaztliAaz2y 2F | OFy
ambiguity
C.Y Sy y<DRsenO
1. Applying Ejusdem Generis
a) This is textbook ejusdem generis, which need not be applied to a laundry list
b)C2NJ ¢K2Yl aQ YSIyAy3ds /2y3INBada ¢g2dzZ RQOS
2TFAOSNE AyOfdzRAYy3d 2FFAOSNE 2F Odali2Ya
c) Commonality: enforce revenue laws and conduct border searches

3k 3k 3k 3k 3k 3k 3k 3k 3k 3k sk 5k sk 3k 3k ok sk sk 3k sk 3k sk sk sk sk 3k ok sk sk sk 3k 3k 5k sk sk sk sk 3k 5k sk sk sk sk 3k sk sk sk sk 3k 3k 3k sk sk 3k 3k 3k 3k sk sk sk 3k 3k 3k 3k sk 3k 5k 5k sk 3k sk >k 3k 5k ok 3k sk %k ko sk sk sk k k ok

Substantive Canons

XXIV. Lenity Canon
A. Basic Rule: Two rational interpretations of criminal statute A interpret to favor the
defendant
1. Higher level of ambiguity required to trigger than legislative history or other extrinsic
sources
2. Lenity is a last resort
B. Lenity and Textualism
1. Scalia likes Lenity as a form of nondelegation
2. Textualists use lenity as a default rule to strip courts of discretion, which is a major
goal
C. Yenity PlusCRequirement?
1. Lenity in McNally vs. Smith
a) McNally may be lenity PLUS federalism
(1) Federalism: dictate how state/local governments discipline their
officers
D.[ SyAde /I asS {GdzReyY a! aay3aé¢ CANBI N¥a
1. Statute: PunishmentisuLJLISR F2NJ AT &2dz ddz&aS 2NJ OF NNB |
NBElFdA2y G2 ye ONRYS 2F @A2f SyO0S 2N RNIA
2. Smith v. United StatdSCOTUS,1993> h Q/)2 Yy 2 NJ
a)Hold:5 STSY RI y i &104y BaReting it foraokaine.
(1) Relying on plain or ordinary meaning
2)LF /2y 3INBaa AYyiGSYyRSR (G2 NBIR adzaS |
g2dAf RQOS alFAR &a2d
B[ SyAtue 2yfe FLILXASE 6KSNB al FGSNI a3
Oty 0S RSNAGSR (GKS O2dzNI Aa fSTFaO oA
MhQ/ 2yy2Nl f221a (G2 O2Ywaaofkpepikstf SRIS
guns away from drug deals
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b) Dissent (Scalia)
MhQ/ 2yy2N) YAa02yaidiNHzSa 2NRAYI NB YSIy
(@2 KSy a2YS2yS lalta AF @2dz adzasSé¢ |
you have one on display in the hall; s/he wants to know if
you walk with a cane
(2)Evenifé 2dz LINBTFSNJ hQ/ 2y y2NRE& NBFRAYy3IZ |
to require lenity here.
3. Bailey v. United StatdSCOTUS, 1995):
a)Hold: L2 3aSaarz2y 2F Iy dzyft2FRSR 3dzy Ay (KS
term which often appears in criminal statutes.
4. Watson v.United State$SCOTUS, 2007, Souter):
a)Hold:5 STSYRIYyld RAR y20 WwdzaSQ | 3dzy o0& NBO
prescription drugs.
b) Ordinary usage, again: a kid uses an apple to trade it for a candy bar, but has
not used the candy bar according to ordinary usage
E. McNally v. United StatdSCOTUS, 1987):
1.Hold:5 SLINA @Ay 3 OAGAT Sya 2F YSyidzOle 2F Ayidaty
RSTNI dzR¢ @
a) Court invokes Lenity
b) Avoidance: 6Rather than construe the statute in a manner that leaves its
outer boundaries ambiguous and involves the Federal Government in setting
standards of disclosure and good government for local and state officials, we
NEFR wiKS adl GddzisSe Fa fAYAGSRXE
2., 2dz2Q@S 3I20GSy (G2 FYoAIdzZhideé OGKNRdAzAK fS3IAraftl
used if text is ambiguous.
3. Lack of notice is justification for use of the lenity principle

XXV. Avoidance Canon
A.BasicRule:5 2y Qi RSOARS 2y O2yadGAddziaAzylf 3INRdzyRa&a dz
1.. N YRSAAY aoKSYy (GKS @It ARAGE 2 Fandeyen  OG 2 F
if a serious doubt of constitutionality id raised, it is a cardinal principle that this court
will first ascertain whether a construction of the statute is fairly possible by which
0KS jdzSaadA2y Y& 06S | O2ARSR®E
a) Crowell v. BensosCOTUS, 1932)
2. 3 reasons for Canon
a) Absence of clear constitutional authorization for judicial review
b)d O2dzy G SNX I 22NRARGFNAFY RAFTFAOdMZ Gé¢ 27F dzy
democratically elected legislatures
c) Remedies are cumbersome
(1) Court overruling self
(2) Changing the constitution
B. Ambiguity and Seriousness
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1. How Much Ambiguity is Required to Trigger?
a) Catholic Bishageeneral terms (employers, not schools) + no indication that
congress intended to confront the serious issue.
(1) Non-explicit confrontation of serious constitutional issue
2. How Serious Must the Constitutional Issue Be?
a) Catholic Bishopf a statute that is fine on its face might raise a challenge if
applied, that is sufficiently serious
b) Settled Law A NOT a serious constitutional issue
3. Sliding Scale: The clearer the statute is, the more serious the constitutional issue must
be to trigger the avoidance canon
C. Purpose of Avoidance Canon
1. Cautious: tie breaker between two equally plausible interpretations.
a) Where one raises a constitutional question, choose the other
2. CatholicBishop C2 NS /2y aINBaa G2 0lyz2¢6f SR3IS (KS:
issues.
aA)LT GKSe& FINB O2dzNIiAy3a O2yadAiddziazylf Aa
GKS adlddziS G2 NBIR GKS WO2dzNIAy3Q 2 dzi
b) Can be in statute OR legislative history
D. Problems with Avoidance
1. Inconsistent with textualism
a) HOW??? VIOLENTLY MIS-CONSTRUE TXT TO AVOID?
2. Inconsistent with purposivisim b/c not seeking Congressional intent

3. No real analysis of constitutional issue A sloppy constitutional analysis effectively
written in to statute
a) Brennan dissent in Catholic Bishopsy swerving wide around free exercise,
you are benefiting catholic schools enough that you might violate the
establishment clause
E. Benefits of Avoidance
1. You get Congress interpreting the constitution
F. NLRB vCatholic BishofsCOTUS, 1979, Burger):
1. Hold: The NLRB might need to construe Catholic doctrine if catholic school teachers
dzy A2y AT S ¢2 | F2AR (GKS CNBS 9ESNDAAS jdzSa
construal, the NLRB does not have jurisdiction over catholic school teachers.
2. Plain statement rule controls.
3. Rules Emerging from Decision
a) Plain Statement Rule: If Congress writes a statute that could conflict with the
O2yaidAaltdziAzys GKSeQ@S 332401 ale Al Ay
history

b) Fairly Possible Rule (Brennan dissent): Avoidance of constitutional question is
LINSFSNNBR AF &4dzOK |y AYUSNIINBOGFGA2Yy 27
(1) Machinists v. Street; Crowell v. Benson
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()¢ KA&d NHz S A&a 06SGUSNI oSOIFdw&aS AG al O
2dzZRAOALf RAAYSYOSNXSYy(H 2F O2yaNBaaai
c) Charming Betsy Avoidance: If there is a constitutional problem, do the full

constitutional analysis, then interpret the statute as constitutional, if

possible.
G. Gregory v. Ashcrofi { / h ¢ | { 2Conmodhcpm Z  h Q
1.Hold:WdzR3ISa | NB aSYLX 288Sa 2y | LRftAOeYlI{Ay3

covered by the Age Discrimination in Employment Act, and can be forced to retire at
Tnd {AyOS (KS &Gl GdziS R2SayQi LXIFAYyfe& LINE
a potential constitutional issue (federalism!), the judges are covered by the
exception.
a)h Q/ 2y y 2 NXoddwkyXoa Corfgraiss tb eyclude judges; a plain
aldl GaSYSyid dGdKFd 2dzR3ISa IINB y2i WSYLX2eS
LIKNJ aAy33oé
(1) BUT WE USE THE AVOIDANCE CANON ANYWAY!!!
b2 KAGS oORA&AaASYloyY y2 ySSR (2 dzaS GKS | @
ambiguity; judges are plainly covered by the statute
3k 3k ok 3k 3k 3k sk sk sk ok sk ok sk 3k sk sk sk sk sk sk sk sk sk sk sk sk sk ok sk sk sk sk sk sk ok sk sk sk 3k sk sk sk sk ok sk ok sk sk sk sk sk sk ok sk sk sk sk sk sk ok ok sk 3k 3k sk sk sk sk ok sk 3k 3k sk sk sk ok sk ok sk 3k sk sk sk sk ok

Extrinsic Aids

XXVI. WholeAct Canon
A. Basic Rule: A provision that may seem ambiguous in isolation can be clarified by the
remainder of the statutory scheme.
1. Two possible ways (non-exclusive?)
a) Same terminology used elsewhere makes the meaning clear.
(1) Sorenson v. Secretary of Treasur
b) Only one possible meanings works substantively with the rest of the law.
(1) Pilot Life Ins. Co. v. Dedeaux
B. Preamble ¢ permissible if clarifies
1. Sutton v. United AirlingSCOTUS, 1999): Severely nearsighted pilots and others with
correctible problems were not disabled under the ADA, because the preamble stated

that 43 million people in the US were disabled, and the number covered by the
LAf2034Q RSTAYAGAZ2Y g2dAd R 6S FFNIfFNABSN (K|
a) Statutory Def of disabled: & LIK @ & A OF f 2 NJ YSy F £ IyA YLI A NI S
fAYAGA 2yS 2NJ Y2NB X YIFI22NJ{tAFS | OGAGDA
2. See also: Holy Trinity Church!!

XXVII. Pari Materia
A. Basic Rule: With similar terms in statutes, construe the later statute in light of the earlier one.
1. Black@Q Law Dict.: statutes that are in pari materia may be construed together, so that
inconsistencies in one statute may be resolved by looking at another statute on the
same subject.
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B. North Haven Board of Ed v. BSIIOTUS, 1982): Title IX of the Girly-Bill is based off Title VI of
the Civil Rights Act, butthell G G SNJ | OG RARY QG Ay Of dzRS |y SE
interpreting an employment exception into the ambiguous Title IX is impermissible

M-
O
(p))
~

XXVIII. Canon Against Implied Repeal
A. Exception to general rule that a later statute trumps an earlier one
B. Basic Rule: Ambiguity + no sign of intent to overrule A a later statute should NOT be read to
repeal an earlier statute.
1. Factors for use of canon (non-exhaustive)
a) No evidence that Congress knew of the inconsistency
b) Longstanding policy
(1) Esp useful if favored in other interps, like implicit exemptions from
exec orders
2.0 ¢Y R2y Q0 FLIJX & AT LINIAFE 2N G20Ft NBLISH
C. Morton v. Mancari{SCOTUS, 1974):
1. Held: Preferences for Indian hiring at the BIA enacted in 1934 survived the enactment

of the Equal Employment Act prohibiting discrimination in hiring, because of:
a) the canon against implied repeal,
b/ 2y ANBA&Q adzoaSljdzSyid SylFOoayYSyd 27F FdzNI
c) Previous treatment of Indian preference as an exception to Exec. Orders on
employment
d) Expressio unius (for exceptions in EEA statute) rebutted by background policy
of indian sovereignty
XXIX. Specific Over General
A. Basic Rule: specific statutes should be applied over general ones
1. Basis: avoid wasted words in the code; applying the general would waste all the
words of the specific statute

XXX. Legislative Inaction
A. Three Types of Inaction
1. 0 t dzNXB € : Céngreks Bogs@&hing to endorse or condemn some administrative
decision.

a) Weak basis for inferring Congressional thought
b) Serves as a basis for stare decisis

2.0 b S (A @ Iéngréssyfdjefdsinckich yhat would overturn a judicial decision.
a) Negative inaction A courts will reject interpretations of laws that urge

meaning similar to the rejected meaning.
(1) Blue Chip Stamps v. Manor Drug St¢s€®TUS, 1975)
b) Problem: small number of congressfolk can prevent a change to the status
qguo through committee operations, filibuster, etc.
c) Two types
(1) Dies in committee
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(2) Dies in full house of congress
3. Re-Enactive Inaction: Congress re-enacts a bill without overturning judicial/agency

interpretation of it.
a) Lorillard v. PongsCOTUS, 1978)
B. Stare Decisisnd Inaction
1.]2y3 I OljdzA Sa0SyO0S Aa SalLISOAlLtfe LINRolFGAGS
a) John R. Sand and Gravel v.(8£®TUS, 2008): Stare Decisis has a special
force in statutory interpration, because Congress can change what the court

has done. Long acquiescence to an interpretation is especially probative.
2. Long acquiescence + failed attempt to change law A dispositive?
a) Flood v. KuhfsCOTUS, 1972): Major league baseball remained exempt from
anti-trust laws ¢ despite their application to all other professional sports ¢

because more than 50 bills have been introduced in Congress on the issue,
but none have reworked the interpretation.
C. TARP and Inaction
1. Legislation: Trel & dzNB Y I & LJIZNOKIF &S GG NRdzof SR | 4aS {0 a:¢
a) Troubled Assets:
(MGNBaAaARSYUGAFE 2N O2YYSNOAFE Y2NI3r 38
or other instruments that are based on or related to such mortgages
X GKS LIzNDK | &Acketarg dEterdified pdffoted KS & S
FAYFEYOALET YEFENJSG adlroAatAades
2)akye 20KSNI FAYIFIYOALFT AyadaNdzySyd X
G2 LINRY20S FAYFYOALFf &adlroAfAde oé
b) Financial Institution
Malye AyaluAalddziazy AyOf dzRAy3IsS odzi vy 2
association, credit union, security broker or dealer, or insurance
company, established and regulated under the laws of the United
{01 G§Saopé
2. Legislative History:
a)CNY¥ y1 YR 5Ay3aStt OKIFIG 2y GKS K2dzaS ¥Ff:
ddz0 A A RA L NA S &d@iond &aricSny ahd\hdnye eqith loaitisNided to
purchase
b)¢ KS { SO¢NBIFra OftFAYSR Fd ' KSFENARyYy3a GKIG
authority to buy debt from the auto companies.
3. The auto bailout bill passed the House but was filibustered in the Senate; Republicans
refused to drop their objections in part because the White House assured them that
they would use TARP money if the auto bailout failed.
4. Ultimately, the auto companies were bailed out in two ways: first, by using money to
buy their debt, and second by injecting capital into their financial services arms
5. Inferences from Inaction

a) Consideration and rejection of auto bailout is PROBABLY NOT a rejection of
using TARP to bailout the automakers.

21



(1) Southerners w/ foreign auto interests to protect were told that TARP
would be used, which explains their vote against the bailout

2)5Aa40dzaaArzy KIFERyQli 06SSy I NRPdzyR F2NJ f
glayQia alrtASyd O6LINRYAYySyido

ok ok oK ok ok ok ok o K oK ok ok ok ok ok oK ok ok ok ok ok oK ok ok 3k ok ok oK oK ok sk ok ok K ok ok ok ok ok oK oK ok ok ok ok ok oK ok ok ok ok o ok oK ok ok 3k o o oK oK ok ok ok ok ok ok ok sk ok o ok ok ok ok ok ok o ok ok ok ok ok X

Preemption

XXXI. Preemption Generally

A. Basic Rule: When state and federal law conflict, a judge must apply federal over state law,
assuming that Congress has Article | authority to enact the law in the first place.
B. Essential Inquiry: The court needs to find whether and to what extent the language,

comprehensiveness etc. of a federal law indicates a purpose to preempt some range of state
laws.

1. 2 part question

a) Does the federal law have the purpose of eliminating some state law?

b) Does the state law fit the category of laws intended to be preempted?
C. Presumption Against Preemption

1. Ambiguous purpose tostatute A / 2 Y ANB da Kl ayQASYbRS || 2dzR3Y
PREEMPT!

a) Rice v. Santa Fe Elevate€OTUS,1947): 4 / 2 y ANBaa akKz2dzZ R YI 1S
clear and manifest if it intends to pre-empt the historic powers of the
adl dSaopé

2. Greatest force when Congress regulates remote from interstate commerce

3. Ordinary transactions A unpredictable
D. History of Preemption

1. Hills Memo pp. 1-7

XXXII. Express Preemption

A. Definition: Congress prohibits a state law in the terms of the statute.
1. Ex: Employee Retierment and Income Security Act (ERISA)

Al KS LINPOGAAA2YVAE 2F ©OwL{!6 &aKIfT(

& dzLJS NJ
they may now or hereafter relate to any employee benefit plan [covered by
ERISA]
2.KeyQued GA2YY A& | fl g aNBfFGSR G2¢ 0

to an area of policy making?
B. Two Poles of Express Preemption
1. Minimalisty { G GS tF ¢ A
treatment
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a) De Buono v. NSAILA(SCOTUS, 1997): No preemption of state hospital tax
0SOldzaS AYLRaAaAy3a GKIG O02ad 2y GKS K2a&L
ERISA retirement plan.

(a) Discrimination Based Test: if the state law does not single

out a federally protected interest for especially
RAal ROlIyYyGlFr3S2dza GNBFGYSYGzT AG Az
2. Maximalist: general state laws can invade federally protected area IF significant
disruption to some federal interest.
a) Egelhoff v. EqelhoffCOTUS, 2001): State law immediately revoking a
spoud SQa fAFS AyadaNIyOS oSySTAGa FFASNI |
which had no such ban. The state law could not be enforced because it
GAYLIX AOFGS& Fy IINBF 2F O2NB 9wl ({! 02y O
(M)! RRAGAZ2YFE NBY 9wL{! Qa 3I2Ff A& dzyA
thepf Fya OlFyQlG 0SS adzoa2aSOi (2 RAFTFSNBYy
states.

3. How to Distinguish?
a) Tough Call ¢ no legally predictable standards
b) Morales v. Trans World Airlin€®COTUS, 1992): Texas consumer protection
statute is preempted from enforcement against TWA for deceptive fare
FROSNIAAAYT 06SOFdzaS AG aNBEFGISR G2 NI
of 1978.
() @Ay 3 02dzi I ROSNIAAAYT A& GNBt L GSF
Jw28S Od bl a 2 (i 2S60TUS,HA08): BALIRrdediption dads€ Y
preempted a Maine health law imposing requirements on shipping cigarettes

because the federal statute contained a clause prohibiting the state from
GNRGAY3T | g aNBEFGSR G2 I LINAOSI N d:
(MaGKS adlraS t1F6 Aa y2lkersQefySMeirt = AG F
capacity as members of the general public, the impact is significant
FYR GKS 02yySOiAz2y ¢AGK GNHzZO1AYy3 Aa
FAY RANBOGtE Fd GKS OFNNAIFIAS 2F 322

XXXIIl. Implied Preemption
A. Basic rule: federal statute does not have a preemption clause, but conflicts with the state
statute in one of three ways.
B. Impossibility (Conflict) Preemption: if it is impossible to comply with both the state and

federal law simultaneously
1. Ex: Feds require min. speed of 65, state has max speed of 55.
C. Frustration of Purpose (Conflict) Preemption: Enforcing the state law would frustrate the

purpose of a federal law, even if the party could comply with both laws.
1. Ex: FDCA is to encourage safe drugs, but state juries deem an FDCA approved drug
unsafe and award damages.
2. Steps

23



a) Attribute a purpose to the legislation (USING CONSTRUCTION)
b) Enforce preemption if it conflicts with the state law
3. Critical Issue: determine the purpose of the federal law!!!
a) Does it impose a floor or a floor and a ceiling?
b) Do state laws address topics of issues that the federal statute makes
exclusively federal?
D. Field Preemption: the Court presumes that a federal interest is so dominant, that there is no

way a state could possibly regulate in the area.
1. Cite: Rice v. SantaeFElevatofSCOTUS, 1947)
2. How tell if federal interest is dominant?
a) Judicial assessment of special need for uniform national regulation
(1) Ex: immigration, foreign policy, international and interstate shipping,
disputes risking diplomatic conflict
b) Existence of detailed federal regulatory system that seems to preclude
additional regulation
3. How Invoke?
a) Define the field
WM{AYAT I N 2 WLIHz2NLI2aSQ dzy RSNJ T NHzA G NI
(2)
4. City of Burbank v. Lockheg@OTUS, 1973): FAA flight pattern regulations preempt
local noise regulations.
5. Miezin v. Midwest Express AWI App., 2005): state law requiring flight attendant
announcements is preempted by Federal law requiring warnings.
6. Wardair Canada v. Florida Dept. of Reve{S@®TUS, 1986): FAA does not preempt
statetaxation2 ¥ | GAl GA2y Fdz8ft = 0S5O0l dzasS AdGQa + G F

XXXIV. Riegel vMedtronic (SCOTUS, 2008, Scalia):

A.Hold: Statetortf I 4 A& LINBSYLIWISR 08 (KS aSRAOIf 5S@AO0S
FRRAGAZ2Y G2 | ye@ NFBI dzeshdSh¥ Sfetyiot effRtendiskéfShe I OG0 A F A {
RSOAOS®de bS¢g ,2N] {GrdS G2NI tFe¢ OftFrAYa @SNB
GNBIljdANBYSyGas o

B.{OFtfAlIQa al 22NRrGe&

1. Tort law imposes a requirement, because one purpose of tort law is to change

behavior

2. Key Test: Is the purpose of the law trying to change that which federal law wanted to
leave unchanged?

3.t dzN1J12 aS 2F LINRPQGA&aAZ2Y gl a (2 &aiNR|
R2SayQi OFNB FyR F20da6a 2y GKS

4. Clarity of text A NO ambiguity A ignore common knowledge, legislative history,
presumption against preemption

c{iS@SyaQ /2y OdzNNByOS

R26y /|

S
SE
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z

1.TextisclearA SPSY (G K2dzZAK AGQa Fd 2RRA A
enforce the law.
a) Oncale v. Sundowner Offshore ServiséSTUS, 1998)
DDAYaoShEHQAE RAAA
1./ 2y3ANBaa RARYyQl AydiSyR GKAAH
2. Presumption against preemption!
3. Court allows for damages based on violation of FDA statute, but what if the statute

(antN
N
(antN
e
(s}
QX

sucks?

XXXV. Altria Group vG00d(SCOTUS, 2008):
A. Hold: State deceptive trade laws laws are not preempted by a Federal cigarette advertising
frog o0SOIMBSSMI w2F GKS adlk ddziSQa Lz2N1J2aSae g2 d
I dzG K2NAG& (G2 LINPKAOAG RSOSLIGAGS adlkdSySyida Ay
1.CNJ dzR f I ¢ &adzA i rda@r&nnt dr prohibitiorybad@ddrSsmdkingénd
health X imposed under state law with respect to the advertising or promotion of X
cigarettesg

B. Stevens
1.]Fé AayQd oFaSR 2y avY2{1Ay3akKSIftGKZ AdQa ol
22 NBf | (iRiegel | yAdzZr &S0 Aa OoNRFRSNI GKIYy daol 5
3.1 £ GNR LIt aftafkingtie Tode fudcGohlds tfieQtatute (medical info on
packages)
4. Purpose basedtestY A F (KS LJzN1J2&aS 2F GKS flFgadzad Aa
LJdzN1LJ2 4 S> A0 Qa &aGNHzO|1 R246y @
C. Thomas (dissent)
1. Effects based test: since this ruling would have the effect of forcing the cigarette
company to alter its advertising and the federal law was aimed at the same, it should

be preempted.
a) Hills: Incidental effects are NEVER enough to justify preemption, so some
effects based tests will fail

XXXVI. Wyeth v. LevingsCOTUS, 2009, Stevens)
A. Hold: The Food Drug and Cosmetic Act (FDCA) did not preempt a state tort lawsuit that
declared an FDA-approved drug label unsafe. Congress modified the medical devices part of
the act to add an express preemption clause, but did not do so for drug labeling, so it can be
have said to endorsed continuing state lawsuits in the area.
B. Stevens Majority
1.LYLRAa&aAoOAtAGE LINBSYLIiA2Yy | NBdzYSyid oGKIFG 2 &
flawed reading of the statute
2.. kO [/ 2y IANPBaEQ déf LIdkNAIAIESS (RRadz0KE G2y S Ay | y@ LI
to look to their purpose
3. FDA tried to show conflict of purposes, but it was in the preamble to a regulation and
reversed a long-held view
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a)l 3SyOASa OlyQi afALl 02y i NIG&GHE A |

comment (cites Mead)
C. Alito dissent
1. FDA very specifically considered the IV push and decided it was safe

ok ok oK ok ok ok ok o K oK ok ok ok ok ok oK ok ok ok ok ok oK ok ok 3k ok ok oK oK ok sk ok ok K ok ok ok ok ok oK oK ok ok ok ok ok oK ok ok ok ok o ok oK ok ok 3k o o oK oK ok ok ok ok ok ok ok sk ok o ok ok ok ok ok ok o ok ok ok ok ok X

Agencies Generally

XXXVII. Types of Regulation and Justifications
A. Market Failures
1. Monopoly power
a) Basic Policy: Prevent exercise of economic power by a natural monopolist
who can raise profits by raising prices or cutting output.
b) Goals
(1) allocative efficiency,
(2) avoid waste of capital by paying monopolistic prices
2. Imperfect Information
a) Prevent consumers being misled when legal remedies are expensive or
impractical
b) Explain complex information
c) Market fails to furnish needed information
3. Collective Action problems
a) Individually rational behavior A public harm
4. wSRdz0S RENSNY |
a) Bargaining costs are high; they need reduction
B. Less Secure Economic Rationales
1. Control windfall profits from sudden commodity price increases
Aok O KSe& R2y Qi NBFESOG afAff
2. Eliminate Excessive Competition
a) Industries with large fixed costs and cyclical demand (e.g. agriculture)
b) Prevent for predatory pricing
(1) Large company lowers prices to drive competitors out of business,

then raises them again
3. Alleviate Scarcity
C. Regulatory Tools
1. Cost-of service ratemaking: set utility rates according to the cost of service, allowing

for some profit
2. Standard-setting
3. Allocation: historically based price setting

4. Screening/Licensing
5. Fees/Taxes
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6. Provision of Information
7. Subsidies
8. Standard setting through moral suasion
XXXVIII. History of Agencies
A. Pp. 13-29 of the book

ok ok oK ok ok ok ok o K oK ok ok ok o oK oK ok sk ok ok oK ok ok ok ok o ok oK ok ok 3k o o oK oK ok 3k ok ok oK oK ok 3k o o oK oK ok ok 3k o ok oK ok ok 3k o ok ok oK ok 3k ok ok oK ok ok ok ok o ok oK ok ok ok ok ok oK ok ok k ok

Political Supervision of Agencies By Congress

XXXIX. Non-Delegation Doctrine
A.BasicPolicy:¢ KSNB | NB fAYAGFEGA2ya G2 /2y3aINBaaQ LR2sSN
1. General Notes
a) Rarely used
b) Might be used as avoidance, e.g. construing statutory delegations to avoid
running afoul of the doctrine

c) Source of the nondelegation doctrine: Art. | §1

Malfft £S3aAatlGADS L2 6 S MBaddakoNlyf 06S @S
before congress

d) Dueling purposes: [See Benzeng

(1) Rehnquist: Congress should make difficult policy choices

(2) Stevens: courts need measuring stick to constrain bureaucratic state
2. Benzend&anon: Where fairly possible, statutes will be construed to avoid serious
nondelegation questions.
a) Subspecies of avoidance
3. State of the Doctrine
a)! YEAYAUSR 2dz2NAARAOUAZ2Y b dzyf AYAGSR GAY.
LINR Yy @\Astrilte 8o@w for nondelegation [Schechtdr
b) Violation of one w/o violation of others A OK [American Truckirlg
c) Construe to avoid these problems [Benzeng
d) Hole: violation of two above principles, but not third?
B.CKNBS LI2A&aA0ES YSI y-éxhyadtive) F2NJ WRSE ST A2y Q oy2y
1. Congress cannot transfer its legislative powers to any other institution
a) Noncontroversial
b/ 2yaAiraidlshd3s sk | Q&
2. Statute A impermissible delegation IF:
a) Scope is too broad
b) Executive has too much discretion
(1) THIS is typical view
3. Congress may delegate what it pleases through statute; grantee is exercising
executive (not legislative) power if within the bounds of the statute
a) Essentially kills non-delegation doctrine
C. Early Views of Non-Delegation Doctrine
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1. The Brig AuroréSCOTUS, 1813, Marshall): Permissible for statute to condition tariff
rates on a finding by the president.

2. Wayman v. SouthartbCOTUS, 1825, Marshall):/ 2y ANBaa OFy RSt S3IF 4GS
f SIA&E L GdzNB Yl @& NARIAKGTFdzA & SESNOA&AS AdGasSt

SEOt dzaA @gSte fS3aratl dAgSoé

3.{G1rGS SE NBf ® wyWNA. %YIEY): Stlaraildodd dodrhissich is w w
permissible delegationdzy RSNJ 1 KS ab /2yadGAdGdziaAzy o6kO A
RAAONBGA2Yy (2 065 SESNDAASR dzyRSNJ YR Ay LJ
0KS I go¢

4. Field v. ClarkSCOTUS, 1892): Per Aurorg a tariff conditioned on executive finding is
permissible, BUT a statutory grant of authority that gives the president excessive
delegation is forbidden.

5. US v. Grimau(bCOTUS, 1911): Delegation to Ag Sec to issue regulations protecting
forestsg I & LISNXYAaaAroftS RSESIAIGAZY oOwuptheAld 3l @S
RSGFAT &adé

6. JW Hampton v. United StatesCOTUS, 1928): Statute giving president power to
change tariff duties whenever necessary to equalize costs of production in the US

and the target country was permissible.
D. The Doctrine Lives -- Only Twice!!l
1. Panama Refining Co. v. Ry@tOTUS, 1935): National Industrial Recovery Act §9(c)
was unconstitutional because it did not provide a standard governing when the

President could prohibit shipping of items in interstate commerce.
2. Schecter Poultry v. Uniteda$s(SCOTUS, 1935): §3 of the NIRA is unconstitutional
because, without standards other than general legislative aims, it imposes no limits

on how the president may make the law using codes of competition. THUS,
unconstitutional delegation
a) Cardozo (concurrence)
(1) Negative functions (preventing unfair competition) A OK
(2) Positive functions (doing something to help the industry enacted by
president and tradeorgs) A G RSt S3F (A 2 yA NQUOKY A y 3 NAR 2
b) Reasoning and Holes?
(1) Policy basis:

(a) unlimited discretion to president
(b) private industry, not government officials made up codes
(2) Three limits failed
(a) Institution receiving delegation must be confined
(b) Jurisdiction must be confined
(c) Discretion must be confined
(3) Holes:
(a) No mention of whether limits are necessary or sufficient
conditions for failures.
E. Modern Uses of the Non-Delegation Doctrine
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1. Amalgamated Meat Cutters v. ConndDpC, 1971): The Economic Stabilization Act
(wage/price controls) was construed to read in requirements of fairness and
avoidance of inequity, to AVOID an unconstitutional delegation.

a) Intelligible principle for reg A limits discretion
b) Time limited A limits jurisdiction
¢) Institution is government board A limited institution

2. AFLCIO v. American Petrolium Institui@enzene Cag8COTUS, 1980, Stevens): The

Labor Secretary must make a threshold determination that a toxic substance poses a

significant health risk before issuing a rule to regulate it under the Occupational
Health and Safety Act.

a) Stevens (majority)

(1) No clear mandate in the legislation for sweeping delegation of
power A statute might be unconstitutional under Schecteif read
the way the govt wanted.

(2) Again, Nondelegation as avoidance.

b) Powell (concur):

(1) Facts of the case showed that the current standard was fine b/c
SOARSYOS TI AZ BIRy {iRl fagk 2BA R30I 2 F NA
(2) The statute requires the agency to take economic costs into account
0kO Al dzaASR (G4KS LIKNI} &S&8 aNBlazylofe
¢) Rehnquist (concur):
(1) Congress improperly delegated.
(2) It should regulate and take the heat
d) Marshall (dissent):
Mb2dKAY3a Ay GKS GSEG 2N tS3aratl drags
AYOSNIINBGFGA2Y 2F aNBlFazylofteée ySOSa
(2)/ 2dzNII Ol yQi &addzoaidAiddziS Ala 26y OASs
3. Whitman v. American Truckif§COTUS, 2001, Scalia): Statute requiring an
Gl RSIljdz- 6S¢ YIFINBAYy 2F &l ¥Steée olFasSR 2y GKS
nondelegation limits.
a) Thomas (concurrence): If parties addressed the text of the constitution,
Thomas would be willing to revisit nondelegation on originalist grounds.
b){ 1 S@Sya 002y Od2NNEyOSuY 6SQNBE ol aAaoltte
aGFYyRFNR FYR Ftft2gAay3a 3Sy0OAasSa G2 SESN
c) End of Nondelegation as Avoidance?
(1) Repudiates Amalgamated Meat Cutterd unconstitutional
deleg A2y Olyy203 6S dal SRé o0& yI NN ¢
(2062 S KIS yS@OSNI adZa3SadSR GKIFG 'y | =
delegation of legislative power by adopting in its discretion a limiting
O2yadNHzOGA2Y 2F (GKS adl GdziSX¢e
d) Hills: unlimited discretion but a narrow jurisdiction is not a violation of
nondelegation.

29



XL. Legislative Veto
A. Basic Rule: No legislative vetoes are allowed.

B. Definition: a provision in a statute that allows provisions to take effect only if Congress
R2SayQi ydAfAFe GKSY Ay

LISNA2R 2F GAYS
1. Three elements

a) Statutory delegation of power
b) Exercise of that power
c) Reserved power for Congress to nullify
C. INS v. Chadhi@COTUS, 1983, Burger): Legislative vetoes by one house violate bicameralism

(Constitution Art. | §§ 1, 7) and requirement that executive be presented w/ bills to sign.
1. White (dissent):

a) Court should have decided on the basis of separation of powers
b)aLF /2y3INBLaa Yre RSES3IFGS tFrgYlF1Ay3a LR
agencies, it is most difficult to understand article | as forbidding Congress
FNRY | fa2 NBaAaSNWAy3a | OKSO1l 2y ftS3aratl
D. Congressional Review Mechanism (5 USC 801): Requires regulations be not vetoed by joint
resolution of Congress.

XLl./ 2 y 3 Rdnéval 63 Executive Officers
A. Basic Rule:

1./ 2y aNBaa O yu@déoffieS Y2 S SESO
2. Someone who Congress CAN remove CANNOT exercise executive powers.
B. Bowsher v. SyndsCOTUS, 1986, Burger): Congress may not reserve the power to remove an

officer charged with executing the laws (save by impeachment). Therefore, the Comptroller

General may not be entrusted with executive powers b/c Congress has authority to remove
him.

1. Policy justifications

a) Congress cannot control an agency that has the typical powers of an

executive branch agency like adjudicating disputes or issueing rules.

b) Basedon/ K | R Kidan§2élism and presentment.
C. President CAN fire, though

3k 3k 3k 3k 3k 3k 3k 3k 3k 3k sk sk sk sk 3k 3k sk sk sk sk 3k sk sk sk sk sk ok sk sk sk sk 3k ok sk sk sk sk sk 3k sk sk sk sk 3k sk sk sk sk 3k 3k 3k sk sk sk 3k 3k 3k sk sk sk 3k 3k sk sk sk 3k 3k sk sk sk sk sk sk 5k ok sk sk sk kosk sk sk k ki k

Political Supervision of Agencies by the President

XLII. Presidential Removal of Executive Officers

A. Basic Rule: President has plenary power to remove all officers and inferior officers
1. Principles from Cases:

a) Under no circumstances may Congress give itself a role in the removal of an
officer or inferior officer [Bowshe}
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b) President might be able to limit the removal power if it provides a good
justification
(1) Adjudicatory function
B. Myers v. United StatgSCOTUS,1926): { G F (1 dzi S f AYAGAyYy 3 LINB«ick RSy G Qa
officers (postmaster in this case) is unconstitutional.

1. Inferior officers A those defined by president
2. Non-inferior officers A those defined by Congress
3.t 2GSy dAlLE fAYAGY aRdziASa a2 LISOdz A NI & | yF
the officer that firing would revise the statutory duty (e.g. quasi-judicial)
C. | _dzY LK NB & @& UIsEEUS, d2d5e Whether the President can remove an officer
2P0SN) / 2yaANBaaqQ 202S8S0GA2y apgAff RSLISYR 2y G(GKS
1. Myers distinguished

a) Myers could be fired b/c he was an executive officer performing executive
functions
b) FTC was created by Congress
D. Weiner v. USSCOTUS, 1958): President may not remove member of adjudicatory body b/c
he wants his own appointees on the commission.

1. Underlying policy: look to nature of function Congress invested
a) Independent agencies:
(1) Quasi-judicial
(2) Quasi-legislative
(3) Other prohibitions in authorizing statute
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XLt NBaARSY(iQa t 26 S NYohngsolwd Y RLINESESFaydA 2 Qot 26 SND
ACKS 52ydzi Wh t26SNJ

Core Article Il Powers

Restriction
(Express/Implied)

Twilight Zone (Prez
wins, but Cong. can
remove)

Grant
(Express/Implied)

Non-Delegation
Doctrine (President
can'tdo nuthin')

B. When Can a President Initiate Policy?
1. Basic Rule: In between the core Article Il powers and the non-delegation doctrine,
Congress decides how much power the President may possess.
2. Youngstown Sheet and Tube v. SawWyedTUS, 1952):
a) Hold: President did not have power to seize steel mills because several

statutes had considered the intersection of labor disputes and national
security, but none conferred the power.
b) Black/Douglas: no statute A unlawful
c) Clark/Burton: Article Il powers might be enough in an emergency IF Congress
KFRy Qi (K2dzaK{G 2F GKS A&dadz2S FyR fS3arat
d) Jackson (Influential)
(1) Acting pursuant to express authority A strongest
(2) Action contradicting authority A weakest
(a) As in this case
(3) Neither A zone of twilight A G Sy | 6 f S A F Lagiflation A Yy OA (G S ¢
(a) Sometimes referred to as default Article Il powers
e) Frankfurter: Art. Il oath to uphold constitution A emergency situations
where Prez could create new legal obligations in the public interest even
absent express or implied authority.
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f) Vinson (dissent): No express cong prohibition + reasonable step to secure
general objectives +history of similar actions A emergency seizures were
within Article Il powers

3. Earlier Domestic Emergency Cases ¢ All Twilight Zone Cases

a) In Re NeaglésCOTUS, 1890):t NB&aA RSy 1 Qa Rdzié G2 Sy adzaNB
the laws A inherent executive power to protect SCOTUS judge from killer w/
US Marshal.

b) In Re Deb&COTUS, 1895): Executive (Prez through AG) had the power to
enjoin Debs from communicating with striking Pullman workers because the
AGNRTS GKNBFGSYSR AYGSNRGIGS O2YYSNDOS:
authorize the action.

c) United States v. Midwest Oil G8COTUS, 1915): President had power to
withdraw lands from Federal oil exploration despite express statute to the

contrary for two reasons:
(1) Time of international tension and oil reserves needed protecting
(2) CongressK I Ry Qi @SG KFIR GAYS (2 NBO2yaiR
4. Other Domestic Powers Cases
a) Dames & Moore v. Regd8COTUS, 1981): President had power to settle
international claims by executive order b/c he had always done so as a

means of furthering US foreign relations.
5. President Acting Pursuant to Statutory Authority
a) 3 USC §301: Any authority delegated to the president can be sub-delegated
to an executive official subject to Senate confirmation.
b) Marbury v. MadisoiSCOTUS, 1803): Writ of mandamuswas allowed to sue
out an appointment from the executive branch pursuant to a statutory

requirement.
c) Kendall v. United StatéSCOTUS, 1838): The president may not forbid the
execution of certain laws under the guise of executing them.

C. Presidential Use of Executive Orders
1. Basic Definition: directions to the whole or a part of the bureaucracy concerning the
organization and conduct of their business

a) Can nevertheless have affects on private parties
b) Can be used in situations where legislation would be appropriate

2. EO 10,006: sets out procedures for executive orders

3. 4 Questions to ask of Any EO:
a) Is it authorized by either a statute or the Constitution?

(1) 2 ways to look at whether EO is within statute
(a) Effects-based: does the EO create the effect the statute was
trying to create?
(i) BUT: requires empirical evaluation, which courts
R2y Qi tA1S
(b) Purpose-based: does it have the purpose statute wanted?
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(2) Statutory delegation can be express OR implied
b) Does the non-delegation doctrine prohibit it?
A lsi -

) Is it prohibited by some other statute?
(1) Express

(2) Implied
d) Is a statutory prohibition prohibited by article II?
D. Executive Orders and the Issuance of Regulations

1. Executive Order 12,291 (Reagan)

a) Requirements before promulgating a new regulation
(1) Based on adequate information

(2) Potential benefits must outweigh potential benefits
(3) Maximize net benefits

(4) Choose the alternative with the least net cost
b) Decisionmaking for Rules Costing More Than $100 million
(1) Regulatory impact analysis
(a) Description of benefits

(b) Description of potential costs

(c) Determination of net benefits
(d) Description of rejected alternative approaches
c) Judicial Review

(1) Just intended for internal management
(2) Not creating a law!!!
2. Executive Order 12,498 (Reagan)

I RYA YA

a) Agency heads must submit a regulatory plan for the year
b) OMB director must review the plans to ensure consistency with the
é A “
c)ha

(N} GA2Y Q&

2 f a
RANBOG2NI YI NB (0 dzNy F2 NJ
RAFFSNEByYyili¢ FNRBY (K23

E. Executive Orders and the Courts
1.9ESOdzi A BS

BO2y
S RSao0 NJ\ SR A
2 NR S NIEightoRasfiénii G
) Manhattan-Bronx Postal Union v. GronougdTUS, 1966)

O2Yy FTSNJ LINR @I GS
2. President lacks inherent power to create judicially enforceable government
obligations without congressional authorization

a) In re Surface Mining Regulation Legislatiba Circ., 1980)
3. Chamber of Commerce v. Reibh Cir. 1996)

a)Hold:t NEBAARSYy(GQa 9h o0dzyRSNJ (G KS
I32PSNYYSyYyild 62y Qi R2

LIN2 OdzZNB Y Sy
odzaAySaa
workers was inconsistent with the National Labor Relations Act
(1) Two Canons A NLRA is binding law

GAOK | yeé
@LYLX ASR NBLISIFfY LINROMdINBYSYy(d I O
expressly repeal it
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(b) Specific over general: the NLRA is about labor law, but the
procurement act is about all government procurement
(2) Two types of NLRA preemption, floor and celing A thunder dome of
competition
(a) Garmonpre-emption (floor): no state/local regulations that
GKSNB Db[ w! aleéa AGQa Fy dzy ¥l ANJ f
(b) Machinistspre-emption (ceiling): no regulation where
Congress left unregulated
b)t NB & A R 8 gffactvdly rgtiation A barred under Machinists
preemption
c) Holes in the Opinion
(1) Odd policy: treats president like a state.
(a) Makes sense to prevent states from mucking around in
FSRSNIf fFyR (2 LINBaAaSNWBS dzyA T2 N
actions are federal and will ensure uniformity
(2) Definition in order meant it might apply to the whole contracting
organization, not just the feds A alternative reason for holding
(a) But this is DICTA
4. AFLLCIO v. AllbaugtDC Cir. 2002):
a) Hold: EO neither preventing nor requiring contractors from entering into a

Project Labor Agreement is within Article Il powers and not preempted by
the NLRA.
(1) EO constitutes proprietary action, not regulation, and therefore
R2Say Qi 7T fGarmahok Makhinistspfedmptisndshid
above.)
(2) Distinguishes Chamber of Commerctgc of the dicta at the end
by{ F SR o6& GKS FIFIOdG GKIFIG GKS 9h |01y26ftS
clause/statute
MYy26a GKFIG A0Qa az2F0 O2NB 6dGe At AIKI
powers

3k 3k 3k 3k 3k 3k 3k %k 3k 3k 3k 3k sk %k 3k 3k 3k 3k %k %k 3k 3k 3k 3k sk >k 5k 5k 3k 3k %k %k >k 3k 3k 3k 3k >k >k 3k 5k 3k >k %k 5k 5k 3k 3k %k %k >k 5k 3k 3k %k %k >k 5k 3k 3k %k %k 3k 3k 3k %k %k 3%k 3k 3k %k %k %k %k 3%k 3% %k %k k >k *kkkk*k

Administrative Procedure Act

XLIV. Adjudication and Rulemaking
A. Two Threshold Questions:
1. Is the Agency action Rulemaking or Adjudication?
a) RulemakingY dl 3Sy O& LINRPOSaa F2N) FamldzZ I GAy3s
agency statement of general or particular applicability and future effect
RSaA3IySR (2 AYLISYSYyG>I AYyGiSNLINB{G 2 NJ LN
(1) See §551(4) for detailed list
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b) Adjudication: & F ISy Oe LINRPOS&aa F2NJ F2NXdzZ FdAy3 |
something other than rulemaking, including licensing.
(1) Form Can be:
(a) Affirmative
(b) Injunctive
(c) declaratory in form of an agency matter
c) Licensing A adjudication
(1) Definition: agency process to give/take away/otherwise modify a
permit or other form of permission.
(2) See p. 946 for lists.
2. Does the Statute Require a (Recordé | T (i $Heédtingé K

Hearing/Record Required

No Hearing/Record

Rulemaking Formal Rulemaking Notice and Comment
553 (a,b, d, e) Rulemaking
556 553
557
Adjudication Formal Adjudication Informal Adjudication
554 (No APA)
556
557

B. Formal Adjudication
LENAIIASNI £ yIdzr 3SY a2y GKS NBO2NRE | FGSNI |
a) Courts often interpret statute as providing for formal adjudication if:
(1) Imposing a sanction/liability
(2) Constitutional understanding of need for hearing
2. Cases
a) SeacosAnti-Pollution League v. CostlE' Cir., 1978): ¢ KS / £ Sy 2 | 4§ SNJ
NEIljdZA NSYSyid 2F aLlzofAO KSFENARYy3IAE odzi y2
formal adjudication procedures applied when a power plant applied for

initial licensing.

b) Wong Yang Sung v. M@ih (SCOTUS, 1950): Due process required an
adjudicatory hearing in the case of deportation.

c) Chemical Waste Management v. HRA Cir. 1989): Formal hearing not
needed on EPA orders requiring specific parties to cleanup hazardous waste.

EPA regulations interpreting a statute were given deference.

d) Penobscot Air Services v. RAACir. 1999): Chevron deference was accorded
G2 GKS C!'! Qa NBIdA A2y a deyidds NLINSGA Y 3
wronged agency the right to a hearing for an airports alleged violation by

helping a competitor.
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e) Citizens Awareness Network v.(5Cir. 2004): Chevron + statute A
deference to reasonable interpretation of an ambiguous statute in re hearing

procedures.
i)l NYAaGNRPY I G / 2YY2RA (BBCIr.Ca9A}: dfidbing theé NI RA y 3
I WZ 2yfeée alteiayd (KS WHRAYVHSRAG&Sdzaa G A
2T FTAYRAYIE&E NBIAdANBYSY(l dzy RSNJ GKS It
C. Formal Rulemaking

1. Generally required in rate-setting

2. No due process hearing inferences required, unlike adjudication [Florida East Codst

3.CE2NARI 91 &0 (SCAUSAH73)WQFIISE NG ®SIF NA Yy T¢  NBIj dzA NJ
regulations in statute was not a requirement that the agency allow oral arguments in

its rulemaking proceedings and that the hearing requirement had been met.
a) The Court distinguished between administrative rulemaking and
administrative adjudications.
b) No effort to single out a particular railroadA agency made legislative type
judgment as opposed to an adjudication.
D. Informal Rulemaking (Notice and Comment)
1. Intended to be similar to legislative hearings
a) Substantial evidence review in APA §706(2)(e) does not apply [CA Citizens
Band Assn v. S
E. Informal Adjudication
1. No procedures
2. Be ready to police this under the arbitrary and capricious standard
3. Overton Park!!!!

XLV. Administrative Procedures Act
A. Important Definitions under the APA
1. Agency: authority of the Govt of the US, whether subject to review
a) EXCEPTIONS!!
(1) Congress
(2) Courts
(3) Territorial govts (e.g. Puerto Rico)
(4) DC
(5) Entities, otherwise agencies, party to the dispute
(6) Courts martial/military
2. Sanction: nasty thing. No surprises (p. 946)
3. Relief:
a) Grant of money, assistance, license, authority, exemption privilege or remedy
b) Recognition thereof
c¢) Taking an action on the application of someone who would benefit from it
B. Rulemaking under the APA (5 USC §553)
1. Notice (b)
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a) Published in the Fed Reg OR personal service
b) Include:
(1) Time/place/nature of rulemaking proceedings
(2) Legal authority for rule
(3) Terms/substance of rule/issue
c) Exception to notice requirements
(1) Interpretive rules/general statements of policy/internal rules
(2) Good cause finding of
(a) Unnecessary
(b) Impractical
(c) Not in public interest
2. Comment (c)
a) Definition: opportunity to participate through submission of written data,
GASsa 2NJ 0 NBdzySyda aoAiGK 2N gAdK?2dzi
(1) Note: oral bit applies only to arguments per comma rule
b) When adopting rule, agency shall put statement of basis and purpose in
record
c) EXCEPTION: Does not apply for formal rulemaking
3. Publication (d): 30 days before effective date UNLESS
a) Exemption-granting
b) Interpretive rule/policy statement
c) Provided by the agency for good cause; published with rule
4. Interested persons (e) can petition for issuance/amendment/repeal of a rule

C. Adjudication Under the APA (§554)
1. Notice for involved parties (b)
a) Time/place/nature
b) Legal authority/jurisdiction

c) Facts and law
2. Interested Parties Rights (c):
a) Submission and consideration of facts/arguments IF time and circumstances
permit
b) Hearing in accordance with formality provisiosn
3. Presiding Officer (d):
a) Decision maker shall be the person who received the evidence UNLESS no
longer available
b) Officer MAY NOT
(1) Consult a person or party on a fact absent notice/opportunity to
participate
(2) Be professionally subordinate to an investigator or prosecutor
c) Investigator MAY NOT
(1) Recommend or advise in the decision/review UNLESS

38



(a) Initial license application
(b) Validity of rates or other public utility stuff
52y Qi 3Si O
d! 3Syo0e aGAy Ada az2dzyR RAAONBGAZ2YE YIe& A
controversy (§ e)

D. Formality Under the APA (§§ 556, 557):
1. Taking of Evidence (556 b):
a) Conducted by agency, members of body who compose, OR an ALJ
b)DA@Sa gl e (2 20KSNJ aidlddziSaz AF GKSe& QN
cJadzali 0SS aO02yRdzOGSR Ay Iy AYLI NIAIFE YI y
d) Two ways to be disqualified
(1) Self-inflicted (at any time)
(2) Filing in good faith affidavitof d LISNER 2y £ 06Al & 2NJ 20 KS|
RA & lj dzi t A Fgan€ykhéll Kie2eyfréne the matters
(a) Becomes part of the record A universal camera review!
2.t NB & A RS N¥j@igeliki($HSNE
a) Powers MUST be:
(1) Subject to published rules of agency
(2) within its powers

b) Powers
(1) Administer oaths; subpoenas rule on proof, receive evidence; take
depositions; regulate a hearing; hold conferences w/ parties;
encourage alternative dispute resolution; require attendeance of a
representative w/ bargaining authority; dispose of procedural
reqdzSada !'b5 aillF1S 20KSNI I OGA2Y I dzi K;
O2yaraidsSyd ¢6AGK GKAa adzmOKLF LI SNE
(a) Apply ejusdemto this list?
3. Evidence/Burden of Proof (556 d)
a) Burden of proof A proponent of rule/order
b) Excluding evidence: Agency shall develop policy to exclude IF irrelevant,
immaterial or unduly repetitious
c) Imposing sanction A look at whole record
dt F NITé@Qa NRIKGA
(1) Present case/defense by oral or documentary evidence
(2) Submit rebuttal evidence
(3)/ 2y RdzOG ONR&a& SEIYAYI(GA2Y NBIj dzA NBR
FI Olace
e) Rulemaking OR licensing A written-only form is acceptable IF no prejudice
Mb2GSY y20 ddzyRdzZ 8¢ LINB2dzRAOSRT Ydza
4. Final Record/Facts Not in Record (556 e)
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a)¢SaidAayY2ye (NI yAONARLI b SEKAOAGA bLI LISNJ
RSOAaA2YE
b) Must be public
c) Decision rests on material fact not in record A party MUST be given timely
2L NI dzyAGe (G2 akKz2g AdQa ¢NRy13
5. Initial Decision (557 b)
a) Presiding employee A initially decides UNLESS rule requires entire record to
be certified to agency
(1) This decision is then attributed to agency UNLESS timely:
(a) Appeal
(b) Review on motion
(2) During this appeal: ALL powers are the same as in initial decision
EXCEPT agency my limit the issues on notice/by rule
by! 3Sy0e Ydzad RSOARS .!¢ RARYQUl LINB&AARS
(1) Presiding/qualified employee A recommend decision
(a) Exception: initial licenses
(i) Agency may issue tentative decision OR
(i) Omitted altogether IF timely execution of function
GAYLISNI GA@Ste FyR dzyl 92 ARl o f
6.t F NIAS&aQ wAaKdGa .SF¥F2NB LyAlGALFLt 5S8SO0AaAz2y 0O
a) Reasonable opportunity to submit:
(1) Proposed findings/conclusions
(2) Exceptions to decisions
(3) Supporting reasons for 1 or 2
7. Decisions shall include (557 c)
a) Findings + conclusions + basis for findings/conclusions for all material issues
of fact/law/discretion
b) The content of the decision (rule/order/sanction/relief OR denial thereof)
8. Ex Parte Communication (557 d)
a) Definition: A communication between counsel and the court when opposing
counsel is not present.
b)YY26Ay3 GA2zfliAzy b G2 SEGSYyd Oz2yarads
policy) A sufficient grounds for adverse decision to baddie party
c) NO Ex Parte Communications
(1) interested person + outside the agency A NO ex parte
communication
(2) member of body comprising agency + reasonably be expected to be
involved A no ex parte communication
d) Consequences of Making an Ex Parte Communication
(1) Party MUST place on the public record:
(a) All written communications
(b) Memoranda detailing oral communications
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(c) all responses (written, or memos of oral)
e) Consequences of receiving an ex parte communication
(1) PresiderM! , NBIdZANBE || aK2gAy3ad gKe OflAY
otherwise adversely affected TO THE EXTENT CONSISTENT w/
(a) Interests of justice
(b) Policy of underlying statutes
f)/ 1 yQli dzaS GKA& LINRPGAAAZ2Y (2 GAGKK2f R A\

E. Scope of Judicial Review (§706)
1. Law, statutory interp., meaning/applicability of terms A Reviewing court

2. Powers of Reviewing Court
a) Compel agency action IF unlawfully withheld/unreasonably delayed
b) Hold unlawful acts that are:
(1) Arbitrary and capricious et al.

3k 3k 3k 3k 3k 5k 3k 3k 3k 3k 3k sk sk 3k 3k 3k sk sk 3k 3k 3k sk sk sk sk 3k 3k 3k 3k sk sk sk 3k 3k 3k 3k 3k sk >k 3k sk 3k sk sk 3k 3k sk sk sk 3k sk sk sk sk 3k 3k 3k 3k sk sk 3k sk 3k 3k sk %k 3k 3k 3k 3k 3k sk 3k >k 5k 3k 3k sk %k ok >k sk %k k k

Judicial Review of Agency Fact Finding

XWW.¢KS ab2d LyadzomadlydAiAlrf 9@ARSYyOS¢ wdzA S
A. Basic Policy: If the agency has some not insubstantial evidence on its side in formal (556/557)
procedures, a factual finding is justified, even if the other side has more evidence.
1./ 2 dzNJi twehShe ¢widence
2. Whole record must be considered

a) If a reasonable person could come to that conclusion after looking at the
whole record,
3. Usually remedied through vacate and remand
B. ALJ A deference from agency on credibility NOT inferences therefrom [Universal Cameita
C. When it applies
1. Formal agency actions under 556/557
2LYF2NXIE | R2dzZRAOI GA2ya b | OGA2Yy dzy RSNJ adl
SOARSYy OS¢
3. Technical expertise of agency A extra-super-specially deferential
D. NLRB v. Universal Camé¢$a0TUS, 1951): Courts must consider the whole record when
FLILJX @Ay3d (GKS ay2i AyadzonadlydAilté SOGARSYOS NYz
SEIFYAYSNDA S JAcRSiyfédeSce WaRimpérimipsible (ike. bdsdd on
insubstantial evidence).

E. Minor Cases
1. APA §556(d) A preponderance of the evidence standard for agency hearings, unless
statute says differently [Steadman v. SEC
2. APA A proponent of a rule or order has burden of both Production and Persuasion
[OWCP v. Greenwich Colliefies
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Judicial Review of Agency Discretion
(Arbitrary and Capricious Review)

XLVII. Hard Look Doctrine and Arbitrary/Capricious Review
A. Basic Policy: Courts must ensure that agencies have taken a hard look at the problem and
made a reasoned exercise of discretion.
1. Procedural Hard Look: have agencies considered alternatives, responded to
counterarguments, etc.
a) More common
b) Typically remedied by remand
2. Substantive Hard Look: did they get it right?
a) Perhaps more likely when an agency is focused on one area of the law with
the potential to ignore countervening concerns [Overton Park
(1) Ex: highway administration making decision with environmental
consequences
B. Overton Park v. Volg6COTUS, 1971, Marshall): Justifications of an informal rulemaking

RSOA&A2Y GAGKAY (GKS ONFXyaLRNIlIGA2Y aSONBIGIl

08 GHPBGA@ONI GA 2yl f dwWadrdmAndeyd far® wholé r&c&d r@ikwa
1. Litigation affadavits A post-hoc rationalizations
C. Overton Park Framework
1. Scope of authority: construe the statute to find whether it was granted?
a) Include Chevrordeference
2. Relevant factors: did the agency consider the right things?

a) Look to the governing statute
b) Broad statute A looser requirement for factors [PBGC v. LTV

(1)9EY LIt AOASaA tdofidnddNbinkdkoutd G A Gt S¢

c) Rationale A inadequate IF unrelated to statute [National Coalition Against
Misuse ofPesticides v. Thomps
(1) Ex: basing decision on economic interests of trading partners when
the statute requires protection of public health
3. Arbitrary and Capricious: did the agency abuse its discretion?

a) Acting directly contrary to purpose of statute A irrational and arbitrary
[Community Nutrition Instititute v. Berglahd

NE ¢

! ft26Ay3a 2dzy] F22Ra & aydziNRARGA2dzA ¢

b) Retroactive application of a new interpretation of an old reg A arbitrary and
capricious [Microcomputer Technology InstituteReilly
c) Misstatement of conditions as premise for rule A arbitrary [US Air Tour Assn

v. FAA
D. Motor Vehicle Manufacturers Assn v. State F&8aGOTUS, 1983, White):
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1. Hold: Rescinding an auto safety regulation (detachable seatbelt OR airbag) without
considering a requirement of airbag only scheme was arbitrary and capricious.
a) Rehnquist (dissent): Change in political ideology is a perfectly sensible reason
to rethink a regulation.
b).  O1 ANR dzy RY OF NJ O2YLJ} yASa I ff
cheaper, but nobody chose to wear them, so the rule was imposing costs but

OKz2as8 RS

making a negligible difference in safety.
2. Agency changing its mind A State Farm is the dominant decision.
a) A regulatory change (even in the absesne of changed
circumstances/cumulative experience/judicial criticism) CAN survive judicial
review IF accompanied by rational explanation. [Assn of Civilian Techs v.
FLRA
b) Discretion is unfettered at the outset (Chevrofbut an irrational departure
from settled discretion could be arbitrary and capricious. [INS v. Yarig
3.0Dangersignals¢ 2 F y2 Sy 3l 3SYS y-makingy sdiFhingr&ighS R RS OA
[Greater Boston Television v. FCC
4. Overton/State Farm Combined framework
a) Four questions:
(1) Did the agency rely on relevant stuff?
(2) Did it FAIL to consider relevant stuff?
B)OELIX Iyl GA2y 2F NBlIazy OFyQil o
BOELX Yyl GAz2y OF yQi &
b) Burden A changing the status quo
52 KFiQa | NBtS@Fyd FFO0G2NK
a) Look to statute to determine relevant factors
b) comments and detailed responses may provide a safe harbor

(@]
w»
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c) this is vague, though
sk 3K sk 3k sk 3k sk sk sk sk 3k sk ok sk sk sk sk ok sk ok sk sk ok sk ok sk ok sk ok sk sk sk sk 3k sk ok sk ok sk sk ok sk ok sk sk sk sk sk sk 3k sk ok sk ok sk sk sk sk 3k sk sk sk sk ok sk ok sk sk sk ok ok sk ok sk ok ks sk sk sk sk k sk ok k

Judicial Review of Agency Leqgal Interpretations
(Auer, Skidmore and Chevron)

XLVIII. Agency Interpreting Its Own Regulations [AuerDeference]

A. Auer v. RobbinSCOTUS, 1997, Scalia):
1. Basic Rule: Give agency lots of deference interpreting its own regulations unless

plainly erroneous or inconsistent with the regulation.
a) Justification: agencies can write regs as broadly as they like as long ias its
within the statute, so smacking down their interpretations would only lead

them to rewrite regs.
b) NO level of formality necessary
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2. Auer and the APA: if regulation is within statute, you must exhaust APA remedies
beforeacourtwillc2 Y RdzOG 'y WFENDAGNI NB FyR OIF LINA OA 2
a) Petition for Rulemaking [§553(e)]
b) Be denied, with reasons [§555 (e)]
c) Reviewed by courts under A+C standard [§702, 706]
3. Two Exceptions
a) Absent prior notice of interpretation to a company, agency interp. gets no
deference when imposing a penalty [General Electric v. EPA
()WAdzZA GAFAOI GA2YyY O2YLI ye O2dZ RYyQi KI ¢
b) No deference if rule merely parrots the statute [Gonzales v. Oregdn
(1) Justification: NOT ALLOWED to circumvent informal notice and
comment procedures

4. Additional Possible ways to limit
Az A2t F A2y 2F ASLINIXdAz2y 2F LERGSNE y2NY
b) Limit to clear regulations?
(1) Auer Creates incentive for vague regulations A BAD
c) Import Skidmore limits (persuasiveness) into doctrine
(1) Argue that, like Skidmore, Auer is based on expertise
5. President and Auer Deference
a) There is an avoidance-based canon that says, absent specific delegation to an
agency office, the president retains power to interpret regulations as well

XLIX. Agency Providing Nonbinding Guidance [SkidmoreDeference]
A. Skidmore v. SwitSCOTUS, 1944, Jackson):
1. Hold: Agency findings in their area of expertise, while not necessarily controlling, are

a proper source to resort to, depending on thoroughness, validity of reasoning,
O2yaraitSyoOes FyR aLIR2gSNI G2 LISNEdZ RSdé
a) Justification:
(1) Expertise: Agency knows more about the details of this stuff than
courts
(a) Contrast w/ Chevron: expertise, not delegation
(i) Skidmoreexpert on driving says you were speeding
(i) ChevrotY L QY { K S badpe (huitharity)iyéu G K S
were speeding
(2) Facts Not Law: Very narrow legal issues look like factual issues\
(3) Consistency: R2 Yy Qi ¢ yi RAFFSNByid O2dzaNIia O
on identical issues
b) Circumstances: deciding whether employees waiting in a firehouse where
GKSNBE 2yté NBIdANBYSyYyld é6Fa (G2 FyasSNI |
a labor statute.
2. Ways to Limit
a) Try and argue that issue is too broad to apply Skidmore
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b) Note limitation to power to persuade, and claim the agency interp. is
unpersuasive

L. Chevron Deference
A. Basic Policy: Construe ambiguity in the statute as an implied delegation of authority to the
agency, and give its interpretation deference.
1. Step Zero: Which agency did Congress intend to interpret the statute?
2. Step One: Is there an ambiguity in the statute?
3. 0SL) ¢g2Y LA GKS 3SyOe AyUiSNIINBGIFGAZ2Y a L)X
a)9aasSydAarttes &l NDAGHMIeNdS®Bh I YR OF LINK OA 2 dza
B. Key Issues
1. How ambiguous must a statute be to trigger use of the canon?
2. Is the court deferring because the statute specificallygranted discretion or because
the statute is ambiguougp. 241]
a) Ambiguous A interpretation through regulation is TOUGH TO CHANGE
b) SpecificA S AASNJ G2 OKIFy3aS okO 2F /2y3INBaaqQ
C. Chevron v. NROSCOTUS, 1984, Stevens):
1. Hold: Ambiguity in text and legislative history A RSTSNBy OS G2 ! 3SyoeQa
interpretation of the ambiguity

2. Justifications
a) Policy battles should be waged with agencies
(1) courts are poorly positioned to adjudge these claims
(2) decisions should be politically accountable
b) Based on delegated authority
(1) Contrast w/ Skidmore: delegation, not expertise

(a) Skidmoreexpert on driving says you were speeding
(b) Chevroty L QY GKS O2L) gAGK GUKS ot
speeding
3. Paradox: APA §706 says courts are supposed to fill the gaps, but Stevens says these
are basically policy battles
4.{0S0Sya vad {OFfAl 2y | KSONRYyQa wliAz2yl S
a) Stevens: democratically accountable policymaker will fill the gaps
b) Scalia: Keep it simple, remove judicial discretion
(MLF O2y3INBaa R2Saya@d tA1S Al (K
JCKANR 6l &Y AKATFEO LRG6SNI gAGKAY | 3ASy
those with substantive expertise
D. INS v. Cardoza Fonsd880TUS, 1987, Stevens): INS interpretation that two statutes that
GOKNBIFG G2 f AFTSkTNBSR2 Y £ saheyftkhdadd gobrio flefernzedzy RS R F €
{GFGdzG2NE AYOGSNIINBGFGA2y Aa tSFTG G2 GKS 02 dzNI
1L.{OFtAlLY SEKIFdAGAY3 |ttt adGlGdzi2aNE {(22t& 62c

pul;
L
w»
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E. Young v. Community Nutritig®COTUS, 1986): Requiring HHS& SONB (i  NB G2 & LINR Y dz
regulations limiting [bad stuff] to such extent as he finds necessary for the protection of
LJdzof AO KSIFf{iKé 61 & FYOoATdz2dza Sy2dza3K (2 GNARIIS

LLYGSNIINBGFGA2YY ala KS FAYRa ySOSaal NBE |
2.Eveni K2 dzZAK &aSONBGFNE RSOt AYSR (2 NBIdzA I GS t
substance
3. 0S@Syay {GlFGdziS é6FayQd | YOAIdz2dza ®
F. Christensen v. Harris Coufi§¢OTUS, 2000): interpretation letter A Skidmoredeference
1. Justification: informality?
G. United States Wead(SCOTUS, 2001, Souter):
1. Hold: Agency interpretation of a statutory provision gets Chevron deference WHEN:
a) Mead 1: Congress delegated authority to the agency
(1) Barnhart:Totality of the circumstances test for implicit congressional
delegation
b) Mead 2: Agency was acting in the statutorily specified way, with sufficient
formality
(1) Sufficiently formal factors in informal interpretive rules A Chevron
def. [Barnhartfactors]
(a) Size of the gap in the nature of legal question
(b) Expertise of agency
(c) Importance to administration of the statute
(d) Complexity of administration
(e) How careful the agency has considered
(2) Failure under Mead 2 A Skidmorgbaby!
2. Basic Rule: ambiguous delegation clause A sufficiently formal actions have force of

law
a)2 KId R2Sa F2NXIf YSIyK LGQa dzyOf S NHHH
b) Easy Cases: acting under the APA A Chevron deference
c) Hard Cases: not acting under the APA
(1) Opinion letter in Christiansems I & y Qi Sy 2 dzZa K
H. Martin v. OSHR(BCOTUS, 1991, Marshall): When there is a conflict within an agency over an
issue of interpretation, there is a rebuttable presumption that Congress intended to unify
interpretive and rulemaking functions within an agency, even if a statute calls for an

administrative judiciary.

1. Hold: defer to the secretary of OSHA over the review commission when interpreting

the OSH Act.
2. Legislative history A rebut the presumption.
3. Justification
a) Enough formality at the rule and comment stage, no need for additional
checks by having multiple power centers within the agency
I. Gonzales v. OregdBCOTUS, 2006): Where multiple agencies are involved in interpreting a

statute, you have to interpret the part of the statute that Congress intended you to interpret
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AND you have to do it in a procedurally acceptable way ¢ in this case, applying a five factor

0Said (G2 O2yaBNBAGalLABGADdzA Ay GKS adl ddziSo
1. Essentially an application of Martin.
2. No force of law in interp rule A no Chevron deference (fails step zero)

LI. Chevron Step One: Is the Statute Ambiguous?

A. Babbitt v. Sweet HomIECOTUS, 1995): you can look beyond clear text to other parts of the

statute, definitions and purpose to find ambiguity.
1.Hold:/ KSONRPY RSFSNBYyOS I O02NRSR G2 9t! o6k0O a
ambiguous as to whether it covered habitat destruction.

B. MCI v. ATTSCOTUS, 1994, Scalia): OnlydefA Y A G A2y 2F daY2RATe | GFNARFT
gK2t SalrtsS NBY2QIf a aY2RAFTAOIGAZ2YE 61 & Ay |
No ambiguity A no deference.

1. Additional justification: no Chevron deference for such a weighty issue.

C. FDA v. Brownrad Williamsormd { / h ¢! {5 wnA A3 NSO BE2 NINE ay2d |1
G2 FTFFSOO GKS adNUzOGdzEB ! DRI RED| REAOGRYA 2IR 3l &
2dzZNAARAOGAZ2Y b [ 2y 3INB & adQnoth&gng yobrmitdA 2y | NR dzy R

1. Breyer et al: Um, dudette, the text is clear.

2. Key issue: of the two elements (long position; congressional legislation) are they
individually necessary or sufficient?

LIl. Chevron and Stare Decisis

A. Brand Xif an agency construes a statute before an agency, the agency interpretation still
holds over the old statute.
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