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I.
INTRODUCTION

In 1994, Pamela Reed took a weeklong vacation with her family in
Southern California. On the last night of their stay, Reed, her husband,
and their two children checked into a Motel 6 near John Wayne Airport.1

At about 9:30 p.m., two men "began to yell, swear, and punch the door,"2

claiming to be a rescue team. Both had guns drawn. Reed called the hotel
manager and 911, but the two men kicked in the door before help arrived.3

One pointed a gun at Reed's children and ordered her husband to get on
the bed. The other, with "his loaded and cocked gun pointing at [her] face
about 6 inches away from [her] nose," shouted at her to tell him who she
was. 4 Holding a gun to her face, he followed her instructions and retrieved
her identification.5 At that moment, Reed testified, "I thought I was going
to be shot right there in front of my children and my husband. I even
thought I was going to be raped. I had no idea why these guys were in
here doing this to us. I was crying and shaking. I began getting chest
pains."6

As it turned out, the two men were bounty hunters searching for a bail
jumper they believed was staying at the same motel.7 Their mistake had
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1. The Bounty Hunter Responsibility Act of 1999: Hearing on H.R. 2964 Before the
Subcomm. on the Const. of the H Comm. on the Judiciary, 106th Cong. 14-16 (2000)
(prepared statement of Pamela Reed).

2. Id.
3. Id.
4. Id.
5. Id.
6. Id.
7. Id. Bounty hunters are also referred to as skip tracers, bail recovery agents, and

fugitive recovery agents. This paper will use the term "bounty hunters" uniformly to refer
to individuals who contract with, or are directly employed by bail bondspeople to locate,
take into custody, and return fugitives to court.
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serious consequences for Mrs. Reed and her family, all of whom had to
seek medical attention for the fear, anxiety, headaches, vomiting, and
insomnia they suffered after the incident s Mrs. Reed's five-year-old son,
traumatized, slept with a picture of his parents under his pillow for a year
and a half and refused to be separated from them, even to go out and play
with his friends.' In March of 2000, Mrs. Reed related this terrifying
incident to Congress, urging them to pass a bill that would provide uniform
federal regulation for bounty hunters. The "Bounty Hunter Responsibility
Act of 1999," which combined provisions from two more limited bills that
had been unsuccessful,1" would have been the first comprehensive federal
legislation on the topic of bounty hunting.1 The bill would have marked a
major shift in an area governed primarily by case law for over two
centuries. 12 Eight years later, no bill regulating the activities of bounty
hunters has yet passed Congress. 3

Mrs. Reed's experience, though shocking, is more common than most
realize. 4 In the fall of 2002, Roberto Martinez came to America to work
and send money to his wife and six children, whose home in the mountains

8. Id.
9. Id.
10. Compare Citizen Protection Act of 1998, H.R. 3168, 105th Cong. (1998) and

Bounty Hunter Accountability and Quality Assistance Act of 1999, S. 1083, 106th Cong.
(1999), with Bounty Hunter Responsibility Act of 1999, H.R. 2964, 106th Cong. (1999).
The Citizen Protection Act of 1998 would have made bounty hunters subject to section
1983 liability, clarified that bounty hunters are agents of sureties for purposes of liability,
and required bounty hunters to notify local law enforcement of their presence in-state. The
Bounty Hunter Accountability and Quality Assistance Act of 1999 would have required the
Attorney General to produce model guidelines for state regulation of bounty hunters and
given grant priority to states who adopted regulations mirroring those guidelines. The
Bounty Hunter Responsibility Act of 1999 combines the provisions of both earlier bills.

11. See Bounty Hunter Responsibility Act of 1999, H.R. 2964, 106th Cong. (1999).
12. See, e.g., Nicolls v. Ingersoll, 7 Johns. 145, 155-56 (N.Y. Sup. Ct. 1810) (citing 3

WILLIAM BLACKSTONE, COMMENTARIES *290 and collecting cases in which it is shown that
the controlling power of the bail bondsperson over her surety "may be exercised at all times
in all places"). Some states have also enacted statutes regulating bounty hunting. See, e.g.,
MISS. CODE ANN. § 99-5-27(2) (b) (West 2008) ("Bail, or its agent, at any time, may arrest
its principal anywhere or authorize another to do so for the purpose of surrender of the
principal on bail bond."); IND. CODE ANN. § 27-10-3-5(3) (a) (2008) ("[An application for a
license to serve as a recovery agent must affirmatively show that] in the case of a felony
conviction, at least ten (10) years have passed since the date of the applicant's conviction or
release from imprisonment, parole, or probation .... ).

13. Similar bills were introduced in 2005 and 2006. H.R. 2621, 109th Cong. (2005);
H.R. 6179, 109th Cong. (2006). The most recent, H.R. 6179, has been referred to the House
Committee on the Judiciary. 109th Cong., 152 CONG. REC. H7496 (daily ed. Sept. 26,
2006). At the time of this writing, no further legislative action has been taken on the bill.

14. The Citizen Protection Act of 1998: Hearing on H.R. 3168 Before the Subcomm.
on the Const. of the H. Comm. on the Judiciary, 105th Cong. 14-16 (1998) (prepared
statement of Rep. Asa Hutchinson) (chronicling cases of bounty hunter abuse in Virginia,
Georgia, North Carolina, Tennessee, New York, California, Texas, Connecticut, Louisiana,
Illinois, Utah, Arizona, Colorado, Ohio, Rhode Island, Kansas, and Iowa and
characterizing problem as "national in scope").
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south of Acapulco had burned down.15 On Christmas Eve, Mr. Martinez
was celebrating the holiday and his success finding construction work,
when two men broke down the door of his cousins' home in Virginia and
pulled him out into the rain. 6 Martinez, who six witnesses claimed was
unarmed, was shot to death by James Howard Dickerson, a bounty hunter
with a criminal record.17

In 1996, Jrae Mason was sitting on the front steps of her Harlem home
waiting for her boyfriend when two men approached her and handcuffed
her. 8 The men were "trainees" of Victor Melendez, a bounty hunter, who
had been promised a $4000 reward by bailbondspeople in Alabama for the
apprehension of Audrey White Smith, who jumped bail in Tuscaloosa.' 9

After being seized by Melendez's men, Mason was locked inside
Melendez's boat at a City Island marina for several hours, and then was
taken to John F. Kennedy International Airport, where she was shackled
to a chair and a table by the Port Authority police.20 The Alabama bounty
hunters then flew to New York and gave her the choice of riding in
handcuffs to Alabama inside a car or being put in the trunk for the trip."
It was not until they reached Tuscaloosa that the bounty hunters admitted
their mistake and put her on a bus back to New York City with twenty-
four dollars.22

These incidents, which likely gained press attention in part because
bounty hunters apprehended the wrong people, illustrate not only the risk
of mistaken identity, but also the use of coercive force that bounty hunters
commonly engage in when apprehending bail-jumpers.23 Bounty hunters,

15. Virginia Moves to Control Actions of Bounty Hunters, N.Y. TIMES, Jan. 15, 2003,
at A13.

16. Id.
17. Id.
18. David Stout, Victim of Bounty Hunters Wins $1 Million, N.Y. TIMES, Sept. 13,

1996, at B4.
19. Id
20. Id.
21. Id.
22. Id. While these cases received much public attention and highlight the need for

more regulation of bounty hunters generally, the mistakes are not necessarily protected by
law. As you will see in the coming sections, bounty hunter activity must be reasonable and
is usually only protected when it is directed at a bail-skipper (rather than an innocent
bystander). See, e.g., Shannon Baker, Michael S. Vaughn & Voklan Topalli, A Review of
the Powers of Bail Bond Agents and Bounty Hunters; Exploring Legalities and Illegalities
of Quasi-Criminal Justice Officials, 13 AGGRESSION AND VIOLENT BEHAVIOR 124, 127-29
(2008) (discussing bounty hunters' abuse of power and the legality of breaking and entering
third party private property). While the stories mentioned have created the political and
public opinion landscapes with regard to the regulation of this field, the bounty hunter
activities in these particular cases may not be free from legal reproach under existing law.

23. Six years after bounty hunters burst into Pamela Reed's hotel room in California, a
similar scene played itself out in Lodi, New Jersey. A Lodi woman who had in fact skipped
out on a $10,000 bail bond in California was eating breakfast with her family when a group
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who have been a part of the American criminal justice landscape since the
eighteenth century, are numerous in the United States.24  They are
empowered to engage in various levels of intrusion upon privacy which the
law forbids the police and private citizens from making.25 Since the
country's founding, courts have upheld bounty hunters' right to pursue bail
skippers across state lines, to apprehend them-even by breaking and
entering the individual's home in the middle of the night, and to transport
them back to court in other states without extradition proceedings. 26 As
Mrs. Reed's experience illustrates, apprehensions made by bounty hunters
are not always carried out with appropriate restraint, and sometimes result
in significant emotional or physical injury to the apprehended fugitive or to
innocent bystanders.

Bounty hunters posses such extraordinary powers because their
authority derives not from the State, but from private contracts between
criminal defendants ("principals") and bail bondspeople ("sureties"). 27

Because they are private actors, they are not constrained by the Fourth
Amendment or the Civil Rights Act of 1871. Additionally, Taylor v.
Taintor, the flagship Supreme Court case which affirmed the common law

of bounty hunters clad in "ninja" outfits handcuffed her and whisked her away as her family
watched in horror. She was transported to a nearby hotel and displayed at a bounty hunter
convention. Kathleen Bird, Goodbye Rogue Bounty Hunters, NEW JERSEY LAWYER, Feb.
13, 2006, at 1. An even more egregious incident occurred in 1995 in Texas, in which an
innocent woman, Betty Caballero, was beaten by a bounty hunter seeking to arrest a
different woman, Ruth Garcia. Caballero miscarried her pregnancy the next day.
Although Caballero brought suit under section 1983, a federal civil rights law, the court
held that the law did not apply to the case and exonerated the bond company from liability.
The Bounty Hunter Responsibility Act of 1999. Hearing on H.R. 2964 Before the
Subcomm. on the Const. of the H. Comm. on the Judiciary, 106th Cong. 3 (2000)
(statement of Rep. Hutchinson). See Caballero v. Aamco Bail Bonding Co., 149 F.3d 1179
(5th Cir. 1998).

24. Jonathan Drimmer, When Man Hunts Man: The Rights and Duties of Bounty
Hunters in the American Criminal Justice System, 33 Hous. L. REV. 731, 732 (1996)
(stating that 7000 bounty hunters operate in the United States). However, the commercial
bail bond business and associated practice of bounty hunting are either unknown or illegal
in many other nations. Adam Liptak, Illegal Globally, Bail for Profit Remains in US., N.Y.
TIMES, Jan. 29, 2008, at Al.

25. See Taylor v. Taintor, 83 U.S. 366, 371-72 (1872) (setting forth powers of bounty
hunters over fugitives).

26. Id ("[Sureties] may pursue him into another State; may arrest him on the Sabbath;
and, if necessary, may break and enter his house for that purpose."); Nicolls v. Ingersoll, 7
Johns. 145, 154-55 (N.Y. Sup. Ct. 1810) ("It cannot be questioned, but that bail in the
common pleas would have a right to go into any other county in the state to take his
principal.... [Als the principal is at liberty only by the permission and indulgence of the
bail, they may take him up at any time.").

27. "Bail bondsman" is the term typically used to describe the person who acts as a
surety, but in fact nearly forty percent of "bail bondsmen" are women. Kevin Helliker, Bail
Bondsmen Become Bail Bondspeople as More Women Find Crime Does Pay, WALL ST. J.,
Apr. 17, 1996, at B1. Accordingly, this paper will use the term "bail bondsperson" instead.
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powers of bounty hunters in 1873,28 provides bounty hunters with a defense
to various civil and criminal charges that could otherwise lie against them.29

The law governing bounty hunters today, strangely, is virtually the
same as it was in the colonial and pre-colonial eras. Bounty hunting
originated in a medieval social context in which professional police and
commercial bondspeople did not exist. As society became urbanized,
industrialized, and increasingly diverse, bounty hunting changed with it,
becoming part of the commercialized bail industry in the United States
during the nineteenth century. Despite these dramatic changes in social
context, policing, and the nature of the bail system, the rights and
responsibilities of bounty hunters under the law have changed remarkably
little. This article will attempt to explain the persistence of this seemingly
anachronistic profession and its resistance to legal development.

I will contend that bounty hunters are insufficiently regulated and
explain why the profit motive has not protected the populace from the
abuses of overzealous bounty hunters. I will also explain why neither the
judiciary nor the political branches have stepped in to adequately fill the
gap in regulation. Finally, I will suggest that the history of bounty hunting
sounds a cautionary note to advocates of law enforcement privatization by
illustrating the pitfalls of industry self-regulation and the difficulty of
legislative and judicial regulation of extra-constitutional actors.

II.

WHO ARE BOUNTY HUNTERS?

Currently and historically, the apprehension of individuals who fail to
appear in court after being released on bail has been the domain of private
bounty hunters.3° According to the surety system practiced in most states,
when a defendant is arrested, the court may issue an order setting a
monetary amount the defendant must deposit with the court in order to be
released until her trial.3 Defendants typically turn to a surety, often a bail
bondsperson, to provide that amount. Bail bondspeople charge a
nonrefundable fee, usually a percentage of the bail amount, to the defendant
in return for posting a bond for the full amount with the court.32 If the
defendant fails to return, the bail is forfeited, and becomes due in full-
unless the defendant is located and brought back to court within 180 days.33

28. See Taylor, 83 U.S. at 371-72.
29. Id.
30. Jonathan Drimmer, supra note 24, at 744-60.
31. See, e.g., CAL. PENAL CODE §§ 1269, 1269a, 1281 (West 2008).
32. Lori J. Zeglarski, New Jersey's Assembly Bill 2566 Finally Attempted to Regulate

Bounty Hunters, 28 SETON HALL LEGIS. J. 381 (2004).
33. E.g., CAL. PENAL CODE § 1305 (West 2008).
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This is the point at which bounty hunters come into play. When a
defendant fails to appear, bail bondspeople typically employ the services of
a bounty hunter to locate the fugitive, take her into custody, and return her
to court.34  If successful, the bail bondsperson avoids forfeiture. The
bounty hunter is typically paid a percentage of the bail amount by the bail
bondsperson,35 which means that if the bounty hunter does not succeed in
returning the principal to court, she is not paid at all.

III.
JUDICIAL OVERSIGHT OF BOUNTY HUNTERS:

MEDIEVAL TIMES TO THE PRESENT DAY

One landmark Supreme Court decision has shaped over a century of
jurisprudence on bounty hunters. Taylor v. Taintor,36 decided in 1872, is
the primary and definitive acknowledgment of the source of bounty
hunters' authority and the scope of their power. In that case, the Supreme
Court affirmed English common law principles and made them the rule of
law in the United States:

When bail is given, the principal is regarded as delivered to the
custody of his sureties. Their dominion is a continuance of the
original imprisonment. Whenever they choose to do so, they may
seize him and deliver him up in their discharge; and if that cannot
be done at once, they may imprison him until it can be done. They
may exercise their rights in person or by agent. They may pursue
him into another State; may arrest him on the Sabbath; and, if
necessary, may break and enter his house for that purpose. The
seizure is not made by virtue of new process. None is needed. It
is likened to the rearrest by the sheriff of an escaping prisoner. In
6 Modern it is said: 'The bail have their principal on a string, and
may pull the string whenever they please, and render him in their
discharge. '7

The "Rule of Taylor," still in effect today, gives extraordinary
common law powers to bounty hunters, which makes it unusually difficult
to criminally prosecute them in states without statutes regulating bounty
hunting.38 Only in egregious cases in which bounty hunters exceed the

34. Drimmer, supra note 24, at 743; Gerald D. Robin, Wanted Dead or Alive: Reining
in Bounty Hunters, 21 CRIM. JUST. 5 (2006).

35. Robin, supra note 34, at 5.
36. Taylor v. Taintor, 83 U.S. 366 (1872).
37. Id. at 372.
38. See, e.g., Curtis v. Peerless Ins. Co, 299 F. Supp. 429, 435 (D. Minn. 1969) (citing

Taylorfor the proposition that "the common law is clear that a surety on a bail bond, or his
appointed deputy, may take his principal into custody wherever he may be found, without
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bounds of reasonable force can victims of bounty hunter violence recover
in civil suits for physical and emotional injury and property damage.3 9

In the absence of legislative action, once a decision has been made by
the Supreme Court, lower courts can typically only avoid the Court's
holding by distinguishing the facts of the new case or by contending that
the social facts that underlay the Supreme Court case have changed.40

Because Taylor announced a broad principle rather than a fact-specific
holding, distinguishing the facts of new lawsuits against bounty hunters is
rather difficult. In addition, Taylor is even more powerful as precedent
because it applied an old principle to an entirely new set of material
conditions, thus undermining the potential of future arguments that social
facts have changed.

A. Taylor Applied a Medieval Principle to an Industrial, Urban Society

Taylor endowed centuries-old common law principles of bounty
hunting with the authority of the highest court in this country even though
the context in which those principles originated had long been extinct. The
American bail system in which bounty hunters operated at the time of
Taylor, and continue to operate in today, first evolved in England and was
imported in the colonial era through English common law principles.41

Those common law principles had their origin in a social context in which
professional police did not exist and bail was not a commercial enterprise.42

process, in order to delivery him to the proper authority so that the surety may avoid
liability on the bond. So long as the bounds of reasonable means needed to effect the
apprehension are not transgressed, and the purpose of the recapture is proper in the light of
the surety's undertaking, sureties will not be liable .. "); Livingston v. Browder, 285 So. 2d
923, 927 (Ala. Civ. App. 1973) (holding that a bounty hunter who identifies herself and acts
reasonably can enter private property and arrest her principal without the consent of the
property owner).

39. See, e.g., Curtis, 299 F. Supp. at 435; Livingston, 285 So. 2d at 927.
40. See, e.g., Planned Parenthood v. Casey, 505 U.S. 833, 854-55 (1992).
41. Drimmer, supra note 24, at 744.
42. See generally David A. Sklansky, The Private Police, 46 U.C.L.A. L. REV. 1165,

1195-207 (1999) (discussing the gradual shift from private to public policing). Sklansky's
history begins in pre-Norman Conquest Saxon society, in which order was maintained first
through voluntary associations for mutual protection, and then through a system of
mandatory community service. Each adult male became part of a "tything" of ten families,
headed by a "tythingman," and each tything was organized into a "hundred" headed by a
"hundredman." If a tything member committed a crime, the other tything members were
responsible for producing him for a trial presided over by the hundredman, and if they
failed, they were collectively required to make a compensation. After the Norman
conquest, the communitarian principle remained dominant through the system of
"frankpledge," a system of collective bail fixed in anticipation of the commission of crimes.
The direct lineal descendants of tythingmen became "constables," an unpaid civic position
which was later imported into colonial America. The 1285 Statute of Winchester imposed
liability on the hundreds for robberies committed by any within them, and required
volunteer watchmen to raise a "hue and cry" which obligated everyone to join in the
pursuit of fugitives. The Statute of Winchester remained good law until the nineteenth
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Thus, upon examination of the drastic social changes that occurred
between the establishment of the medieval bail system and the Taylor
decision, it becomes evident how Taylors affirmation of bounty hunters'
wide authority made that authority resistant to progressive legal
development.

The bail system predates the Norman conquest of the English and the
advent of written English law.43 Scholars have identified two possible
origins of the bail system: hostageship, and "wergeld."'  Hostageship was
an ancient English war tactic in which a hostage was held for a time in
exchange for a promise." A surety was appointed to be responsible for the
hostage, and the surety's body was placed in a state of "metaphorical
hostageship."4 6 Some have claimed that evidence suggests that the surety
would be made to suffer the same punishment as the hostage if the hostage
escaped.47 Another explanation for the origins of the bail system comes
from the "wergeld" practice wherein a person who was accused of a wrong
would guarantee payment in case she was eventually found to be at fault.4"
A surety in that situation would pledge to pay the accused's wergeld if
fault was found.4 9

A more recognizable form of the bail system developed in medieval
England when magistrates traveled throughout the country adjudicating
cases." Trials were delayed and prisoners often died as a result of the
unsanitary conditions of confinement.5 As an alternative, sheriffs "would
release prisoners 'either on their own recognizance, with or without the
posting of some sort of bond, or on the promise of a third party to assume

century, although the watchman-constable system upon which it relied began to falter in
efficiency as early as the sixteenth century. In the 1700s, Parliament turned to a system of
rewards to control crime, which resulted in organizations of "thief-takers" who operated
privately to arrest criminal defendants for rewards. It was not until 1829 that the
Metropolitan Police Act created a tax-supported police force that made policing a full-time
occupation and prohibited officers from accepting "supplemental private payments" for
their work. Colonial America imported the "hue and cry" system from England, as well as
the reward system, which operated through unpaid constables who accepted private monies
to recover stolen property and thus often colluded with thieves. This system only gave way
to the public police force in the mid-nineteenth century, beginning with the creation of the
New York police in 1845. Id.

43. Josh A. Chamberlin, Bounty Hunters: Can the Criminal Justice System Live
Without Them 9, 1998 U. ILL. L. REV. 1775,1178 (1998).

44. Id. at 1178-79. Cf Sklansky, supra note 42, at 1196 (describing the Norman
practice of "frankpledge" in which a collective bail amount was set in anticipation of crimes
that had not yet been committed).

45. Chamberlin, supra note 43, at 1178.
46. Id. at 1178-79.
47. Id. at 1179.
48. Id.
49. Id.
50. Id.
51. Id.
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personal responsibility for the accused's appearance at trial.' ' '12 At first,
the surety who failed to secure the accused's appearance at trial would be
required to take her place, but later the system evolved to simply require
the surety to forfeit property or pay a sum of money. 3 In this early bail
system, the surety was generally either a family member of the accused, a
friend, or an acquaintance. Furthermore, in this system, the flight risk was
low because the local town sheriff generally had personal knowledge of the
trustworthiness of the accused person who was released. 4

Under common law, bail served as a virtual prison; instead of the
defendant being physically in jail, she was in custody of the surety, who
took on the role of the jailor.5 The notion that bail was a metaphorical
prison became a legal fiction in English common law, giving bail
bondspeople and their agents the same authority over escaped principals
as the police would have over an escaped prisoner.56

The bail system was imported to America along with English common
law in the colonial era.57 Although the Judiciary Act of 1789 included an
affirmative right to bail, the subsequently adopted Eighth Amendment to
the U.S. Constitution followed the English Bill of Rights of 1689 by
making excessive bail illegal.58 At first, the American system functioned
similarly to the English surety system.59 However, differences between the
two nations eventually led to the development of the commercial bail
system in America, which replaced the more personalized surety system. 60

Several important changes occurred between the founding era and
1872, when Taylor was decided. America experienced massive population
growth during the first half of the nineteenth century.6' As Professor Larry
Kramer recounts, the country doubled in size geographically and tripled in
population between 1800 and 1840.62 In 1800, there were twenty-one cities
in the country with populations of over 5000 people; by 1840, that number

52. Id.
53. Id.
54. Id at 1180.
55. Drimmer, supra note 24, at 747.
56. See Taylor v. Taintor, 83 U.S. 366, 371-72 (1872) ("The seizure [by a bail

bondsperson]... is likened to rearrest by the sheriff of an escaping prisoner.").
57. Drimmer, supra note 2430, at 747-48.
58. Chamberlin, supra note 43, at 1180. See also Browning-Ferris Indus. v. Kelco

Disposal Inc., 492 U.S. 257, 266 (1989) ("[I]t is clear that the Eighth Amendment was
'based directly on Art I, § 9, of the Virginia Declaration of Rights,' which 'adopted
verbatim the language of the English Bill of Rights. (citation omitted). Section 10 of the
English Bill of Rights of 1689, like our Eighth Amendment, states that 'excessive Bail ought
not to be required, nor excessive Fines imposed; nor cruel and unusual Punishments
inflicted."').

59. Drimmer, supra note 24, at 748.
60. Chamberlin, supra note 43, at 1180--81.
61. LARRY KRAMER, THE PEOPLE THEMSELVES 190 (2004).
62. Id
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had quadrupled and included thirty seven cities with populations over
10,000, and some with hundreds of thousands of inhabitants.63 As it
became larger, America also became more racially and ethnically diverse.'
Throughout the nineteenth century, the United States experienced massive
immigration from Europe in the East, as well as immigration from China
and Latin America in the West.65 Additionally, the slave trade, the
continuing institution of slavery, and the eventual emancipation and
northward migration of African Americans added to the cultural diversity
of many regions of the country.66

As the century wore on, America became less a cultural derivative of
England populated by Anglo-Saxons and more a patchwork nation in
which recent European and other immigrants of varied ethnicities lived
together. It was no longer sensible to insist on the personalized surety
system, as people lived in communities in which their neighbors were
strangers and their families were often in other states or other countries.67

Commercial bail practices filled the gap where family and friends had once
stood as a disincentive to skip bail.

As the bail industry became professionalized, so did policing.
Although law enforcement had previously been modeled on the night
watchmen systems of London, in the nineteenth century America followed
European cities in creating professionalized, uniformed police forces to
control crime in urban areas, beginning with New York in 1845.68
However, the police forces that subsequently mushroomed throughout the
country did not assume responsibility for returning fugitives to court.

It was in this drastically altered social context that the Supreme Court
affirmed the ancient English common law principles of bail and bounty
hunting in Taylor v. Taintor.69 The Court's application of those legal
principles to late nineteenth century America inherently undermines
current arguments that Taylorshould be re-examined based on a change in
social facts. The Court effectively held that even though the surety system
was no longer personal and community-based, the new commercialized
bail practices were not reason enough to alter the rights and
responsibilities of bail bondspeople and bounty hunters. Implicitly, the
Court also suggested that the emergence of professional policing did not

63. Id.
64. Id.
65. See Bill Ong Hing, Immigration Policy: Thinking Outside the (Big) Box, 39 CONN.

L. REV. 1401,1413-15 (2007).
66. See Davison M. Douglas, The Struggle for School Desegregation in Cincinnati

Before 1954, 71 U. CIN. L. REV. 979, 1010-11 (2003) (discussing African American
migration after 1890).

67. Drimmer, supra note 2430, at 748-49.
68. Sklansky, supra note 42, at 1207.
69. 83 U.S. 366 (1872).
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create a conflict between the roles of police and bounty hunters in that the
Court affirmed that the use of coercive force by the bounty hunter
remained legitimate. Finally, by locating the source of bounty hunters'
legal authority in the private contract between the surety and the
principal,7" Taylor ensured that so long as such contracts continue to be
made, and legislatures do not act to regulate them, bounty hunters will
maintain the same legal authority as under common law.

B. The Effect of Taylor on Section 1983 Jurisprudence Concerning
Bounty Hunters

Plaintiffs seeking redress for bounty hunter abuses in the latter portion
of the twentieth century have attempted to use the Civil Rights Act of
1871-42 U.S.C. § 1983 (hereinafter, "section 1983")-to argue that
bounty hunters act under color of law and should be subject to civil
liability for violating the Constitution.71 However, Taylor has stalled
judicial change not simply because lower courts cannot easily avoid it as
binding precedent, but also because it forecloses the "public function"
argument for section 1983 liability.

Section 1983-enacted contemporaneously with the Fourteenth
Amendment-was intended to provide redress for African Americans and
others whose constitutional rights were violated by Southern governments,
courts, and police officers.72 However, more generally, the statute was also
a means for "the enforcement... of the Constitution on behalf of every
individual citizen of the Republic... to the extent of the rights guaranteed
to him by the Constitution. 73 As the Supreme Court stated in Mitchum v.
Foster, "[t]he very purpose of § 1983 was to interpose the federal courts
between the States and the people, as guardians of the people's federal
rights-to protect the people from unconstitutional action under color of
state law, 'whether that action be executive, legislative, or judicial."'74

Section 1983 reads in relevant part:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected, any

70. Id. at 371 (recognizing that a fugitive is not released from contractual obligations of
his bail in one state, if he is later imprisoned in another state).

71. 42 U.S.C. § 1983 (2000).
72. See Felder v. Casey, 487 U.S. 131, 147 (1988) ("Congress enacted § 1983 in

response to the widespread deprivations of civil rights in the Southern States and the
inability or unwillingness of authorities in those states to protect those rights or punish
wrongdoers.").

73. Lugar v. Edmondson Oil Co., 457 U.S. 922, 934 (1982) (quoting CONG. GLOBE, 42d
Cong., 1st Sess. App. 81 (1871)).

74. Mitchum v. Foster, 407 U.S. 225, 242 (1972) (citing Ex Parte Virginia, 100 U.S. 339,
346 (1880)).
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citizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other proper
proceeding for redress[.]75

Current doctrine, established by the Supreme Court in Lugar v.
Edmondson Oil Co., holds that one acts under color of law when (1) the
deprivation, is caused by the exercise of some right or privilege created by
the state, or by a rule of conduct imposed by the state, or by a person for
whom the state is responsible; and (2) the party charged with the
deprivation is a person who may be fairly said to be a state actor.76 In turn,
a person can be fairly said to be a state actor when she is a state official,
she has acted together with or obtained significant aid from state officials,
or her conduct is otherwise chargeable to the State.77

The Lugar test thus makes clear that when a state employee, such as a
police officer, deprives an individual of her constitutional rights, section 1983
provides a remedy. However, liability is less apparent when the person who
has caused the deprivation is not a state official. Courts have found liability
under section 1983 when actors who are not state employees cause a
deprivation of a person's constitutional rights in the following circumstances:

(1) the State has coerced or at least significantly encouraged the
action alleged to violate the Constitution ('State compulsion test');
(2) the private parties performed a public function that was
traditionally the exclusive prerogative of the State ('public
function test'); or (3) the 'State had so far insinuated itself into a
position of interdependence with the [private parties] that it was a
joint participant in the enterprise' (nexus/joint action [or
symbiosis] test').78

Whether or not bounty hunters act under color of law for purposes of
section 1983 liability is a question that has been considered by the Fourth,
Fifth, Eighth, and Ninth Circuit Courts of Appeal.79 Only the Fourth
Circuit has found bounty hunters to be state actors.8 °

75. 42 U.S.C. § 1983 (2000).
76. 457 U.S. at 937. I will use "under color of law" as short-form for the text of the

statute, "under color of any statute, ordinance, custom, or usage."
77. Id
78. Green v. Abony Bail Bond, 316 F. Supp. 2d 1254, 1259-60 (M.D. Fla. 2004)

(quoting Rayburn v. Hogue, 241 F.3d 1341, 1347 (11th Cir. 2001)). The "nexis/joint action"
test has also been called the "symbiosis" test. See, e.g., Jackson v. Pantazes, 810 F.2d 426,
430 (4th Cir. 1987).

79. Jackson, 810 F.2d at 429-30; Landry v. A-Able Bail Bonding, Inc., 75 F.3d 200,
203-05 (5th Cir. 1996); Dean v. Olibas, 129 F.3d 1001, 1005-06 (8th Cir. 1997); Ouzts v.
Maryland Nat'l Ins. Co., 505 F.2d 547, 550-55 (9th Cir. 1974).

80. Jackson, 810 F.2d at 427.
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In Jackson v. Pantazes, the Fourth Circuit Court of Appeals held that
a bounty hunter, Pantazes, could be liable under section 1983.81 The
Jackson court found that Pantazes exercised a power conferred on him by
state law because a Maryland State Court of Appeals case had previously
held that bounty hunters had the authority to arrest fugitives.8" The court
further found that Pantazes could be fairly said to be a state actor because
he had obtained significant aid from the police officer on the scene, who
physically restrained the plaintiff while Pantazes kicked in unlocked doors
throughout the house.83 Alternatively, the court held that both prongs of
the Lugar test were satisfied by the symbiotic relationship between the
state of Maryland and bail bondspeople, stating that "[b]ondsmen depend,
for their livelihood, upon the judicial use of a bail bond system, and they
are licensed by the state. In return, bondsmen facilitate the pretrial release
of accused persons, monitor their whereabouts and retrieve them for
trial.

84

However, the Jackson court's analysis has not been adopted beyond
the Fourth Circuit. When Jackson was decided in 1987, the symbiosis
theory had already been explicitly rejected by the Ninth Circuit in the 1974
case of Ouzts v. Maryland National Insurance C. 8 ' The Fifth Circuit
dismissed the symbiosis argument in a footnote to Landry v. A-Able
Bonding Co. in 1996, relying on Ouzts, and the Eight Circuit followed suit
by relying on both Landry and Ouzts to dismiss the same argument in a
footnote to Dean v. Olibas.86

In Ouzts, the Ninth Circuit, sitting en banc, examined the ancient
origins of bail, the Supreme Court's Taylor decision, and California's
codification of the common law rights of bail bondspeople in section
1301 of the Penal Code-a statute enacted in the year Taylor was
decided. 7 The court observed that the bail bondsperson's common law
rights to apprehend the principal arise out of the private contract
between the bail bondsperson and the principal.8 Next, the court took
up the question of whether the bounty hunters in Ouzts could be liable
as having acted under color of state law pursuant to section 1983. The
court held that the bounty hunters from Nevada who traveled to
California to apprehend a fugitive were not state actors because they
did not follow California's statutory procedures for foreign bounty

81. Id.
82. Id. at 429 (citing Frasher v. State, 8 Md. App. 439 (Md. Ct. Spec. App. 1970)).
83. Id.
84. Id. at 430.
85. Ouzts v. Maryland Nat'l Ins. Co., 505 F.2d 547, 554-55 (9th Cir. 1974).
86. Landry v. A-Able Bail Bonding, Inc., 75 F.3d 200, 205 n.5 (5th Cir. 1996); Dean v.

Olibas, 129 F.3d 1001, 1006 n.4 (8th Cir. 1997).
87. Ouzts, 505 F.2d at 550-52.
88. Id. at 551.
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hunters, and thus were not clothed with the authority of the state of
California.89

Although the majority found that the bounty hunters were not acting
under color of California law, the plaintiffs further argued that the bounty
hunters were acting under color of Nevada state law because of their
symbiotic relationship with the Nevada court.9 However, the majority
flatly rejected the plaintiff's theory that a symbiotic relationship existed
between the bondsman and the Nevada court. The majority emphasized
that bail bondspeople and bounty hunters do not act in the interests of the
state, but instead act in their own private financial interest. 1 In the words
of the majority:

No precedent is offered to support this strange thesis [that the
bondsman was acting as an unofficial agent or partner of the
Nevada court]. Legally, we note that the court has its own official
arms for securing the presence of a fugitive defendant. Moreover,
the system of extradition which is available to the state is
completely "separate and distinct" from the private reclamation
interests and procedures of the bondsman. [citation omitted].
Practically, we also know that the bail bondsman is in the business
in order to make money and is not acting out of a high-minded
sense of devotion to the administration of justice. We believe that
the bondsman here was acting accordingly. As observed in People
v. Houle, 13 Cal. App. 3d 892, 895, 91 Cal. Rptr. 874 (1970), the
bondsman was acting "to protect his own private financial interest
and not to vindicate the interest of the state., 92

Two judges dissented from the majority's opinion in Ouzts. Judge
Hufstedler's dissent found both the public function test and symbiosis test
to be satisfied. 93 He argued that section 1301 of California's Penal Code,
which had codified the common law rights of bail bondspeople, and gave
authorization to bounty hunters to arrest fugitives, amounted to significant
state involvement with the activities of the defendants.94 Furthermore, he
noted the economic benefits that inure to the State as a result of its
reliance on the bail industry as a system of pre-trial release to demonstrate
that bounty hunters perform an important public function.95 Finally, Judge
Hufstedler concluded that these factors, including "the vesting in bail
bondsmen by the state of coercive police powers not possessed by private

89. Id. at 553-55.
90. Id. at 554.
91. Id. at 554-55.
92. Id.
93. Id. at 557, 560.
94. Id. at 558-60.
95. Id. at 557.
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citizens generally... [and] the fact that the defendants expressly relied
upon their statutory authority and explicitly informed Ouzts that they
possessed special state authorization for their conduct" showed that the
plaintiffs had alleged sufficient facts to proceed to trial on the section
1983 claim.96

Judge Merrill, in a separate dissenting opinion, found the public
function test to be satisfied. Although he did not find that the bounty
hunters were authorized by California law to seize the plaintiff, he did
argue that they were acting under color of Nevada state law. He argued
that "[t]he history of state reliance on private action to assure the return of
an accused and the extent to which states have grown to rely on this
manner of implementing a system of bail place the bondsman in a position
where he 'discharges a function or performs a service that would otherwise
in all likelihood be performed by the State."'' 97

Thus, the majority and dissent came to opposite conclusions about
whether bounty hunters are liable as state actors. Ultimately, the majority's
interpretation held that Taylor, the history which preceded it, and that
which came after, established a definitive legal separation between the
entirely private, economically-motivated activities of bail bondspeople and
bounty hunters on the one hand, and the state criminal justice system on
the other. By contrast, Judge Hufstedler and Judge Merrill observed that
the state's long history of relying on private actors to apprehend fugitives
makes it a public function. The majority's interpretation is consistent with
the implicit lesson of the Taylor court: the fact that the bail system has
outgrown its ancient origins, becoming commercial and professional, does
not alter its private character or the contractual rights held by the surety
against the principal.

In Green v. A bony Bail Bond,98 a particularly egregious Florida case,
the court relied on Ouzts to reject the notion that the public function test
brings bounty hunters under the ambit of section 1983. In Green, a Florida
district court considered the applicability of both a symbiosis theory and a
public function theory to a situation in which bounty hunters had brutally
beaten a fugitive with flashlights and batons and tasered him while
handcuffed, ultimately causing a twenty-three-day hospitalization.99

With respect to the public function theory, the court noted that
historically, the bail industry has been private and thus the recovery of
fugitives has never been exclusively a public function."'0 This conclusion
was buttressed by the notion that the bounty hunter's authority to arrest

96. Id. at 560.
97. Id. at 562 (quoting Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 175 (1972)).
98. Green v. Abony Bail Bond, 316 F. Supp. 2d 1254,1260 (M.D. Fla. 2004).
99. Id. at 1256-57, 1259.
100. Id. at 1260.
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