
Securities Regulation:  
The Essentials. Frederick,  
MD: Wolters Kluwer Law  
& Business, 2008 (with  
Adam Pritchard).

Dorsen, Norman
A History of the Arthur Garfield 
Hays Civil Liberties Program, 
1958-2008. New York: New York 
University School of Law, 2008 
(with Helen Hershkoff, Sylvia 
Law, Gabrielle Prisco, and 
Kathryn Sabbeth).

Dworkin, Ronald
The Supreme Court Phalanx: 
The Court’s New Right-Wing 
Bloc. New York: New York 
Review of Books, 2008.

Estreicher, Samuel
Cases and Materials on  
Employment Discrimination 
and Employment Law.  
3rd edition. St. Paul:  
Thomson/West, 2008  
(with Michael Harper).

Employment Law. New York: 
Foundation Press, 2008  
(with Gillian Lester).

Publications by the full-time 
faculty from January 1, 2008 
through December 31, 2008.

books

Alston, Philip 
Editor. Human Rights,  
Intervention and the Use of 
Force. New York: Oxford  
University Press, 2008  
(with Euan Macdonald).

Amsterdam, Anthony
Trial Manual for Defense  
Attorneys in Juvenile Court. 
2nd edition. Philadelphia: 
ALI-ABA, 2008 (with  
Martin Guggenheim  
and Randy Hertz).

Making Our Clients’ Stories 
Heard. Washington, D.C.: 
Administrative Office of the 
United States Courts, 2008 
(with Philip N. Meyer).

Arlen, Jennifer
Editor. Experimental Law  
and Economics. Northampton, 
MA: Edward Elgar, 2008  
(with Eric Talley).

Bell, Derrick
Race, Racism, and American 
Law. 6th edition. New York: 
Aspen Publishers, 2008.

Choi, Stephen
Securities Regulation: Cases 
and Analysis. 2nd edition. New 
York: Foundation Press, 2008 
(with Adam Pritchard).
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Good Reads

 $750 Billion Misspent?  

 Getting More from Tax Incentives
by lily l. batchelder, austin nichols, and eric toder
Urban Institute Press, forthcoming, 2009

The U.S. federal government spent about $750 billion on income tax breaks  
for certain individual behavior in 2007—more than the cost of all domestic 
discretionary spending. This means that we vastly misconceive of the size  
of government when we ignore these tax provisions.

The federal income tax is a powerful vehicle to enact and administer social policy.  
But only certain kinds of tax incentives make sense. Many existing incentives are inferior  
to regulation, direct spending, or ‘nudges.’ When tax incentives are a good idea, a refundable 
credit is almost always the most cost-effective way of promoting social goals. But very  
few are structured in this way. 

This book offers a framework for when and how we should offer tax incentives,  
and applies it to six major areas: work by low-income parents, higher education, home- 
ownership, charitable contributions, retirement saving, and health insurance. In doing so,  
it offers suggestions for how to redesign these tax incentives so that they are more  
cost-effective—and which ones we should scrap.

In the coming years, we face deficits of unprecedented proportions. We  
cannot rely solely on new taxes and raising marginal rates. We need to consider 
whether the government we have is focused in the right places, including both 
the direct subsidies that we count as government spending, and the tax incen-
tives that we do not.

federal direct spending v. individual tax incentives, 2007

$750 billion

$517 billion

$589 billion

$573 billion

$570 billion

selected individual tax incentives

non-defense discretionary spending 

social security 

medicaid and medicare 

defense 
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Global Issues in  
Employment Law. St. Paul: 
Thomson/West, 2008  
(with Miriam Cherry).

Franck, Thomas
Foreign Relations and  
National Security Law: 
Cases, Materials, and  
Simulations. 3rd edition.  
St. Paul: Thomson/West, 
2008 (with Michael Glennon 
and Sean Murphy).

Law and Practice of the 
United Nations: Documents 
and Commentary. New York: 
Oxford University Press, 
2008 (with Simon Chester-
man and David Malone).

Geistfeld, Mark
Tort Law: The Essentials. 
New York: Aspen  
Publishers, 2008. 

Gillette, Clayton
Sales Law: Domestic and 
International. 2nd edition. 
New York: Foundation Press, 
2008 (with Steven Walt).

Gilligan, Carol
Kyra: A Novel. New York: 
Random House, 2008.

The Deepening Darkness: 
Loss, Patriarchy, and De-
mocracy’s Future. New York: 
Cambridge University Press, 
2008 (with David Richards). 

Guggenheim, Martin
Trial Manual for Defense 
Attorneys in Juvenile Court. 
2nd edition. Philadelphia: 
ALI-ABA, 2008 (with  
Anthony Amsterdam  
and Randy Hertz).

Hershkoff, Helen
Civil Procedure: Cases  
and Materials. Revised  
9th edition. St. Paul:  
Thomson/West, 2008 (with 
Jack Friedenthal, Arthur 
Miller, and John Sexton).

Hertz, Randy
Trial Manual for Defense 
Attorneys in Juvenile Court. 
2nd edition. Philadel-
phia: ALI-ABA, 2008 (with 
Anthony Amsterdam and 
Martin Guggenheim).

Issacharoff, Samuel
Civil Procedure. 2nd edition. 
New York: Foundation  
Press, 2008.

Jamieson, Dale
Ethics and the Environment: 
An Introduction. New York: 
Cambridge University  
Press, 2008.

Lowenfeld, Andreas
International Economic  
Law. 2nd edition. New York: 
Oxford University Press, 
2008. 

Merry, Sally
Gender Violence: A Cultural 
Perspective. Malden, MA: 
Wiley-Blackwell, 2008.

Miller, Arthur
Civil Procedure: Cases  
and Materials. Revised 9th 
edition. St. Paul: Thomson/
West, 2008 (with Jack Frie-
denthal, Helen Hershkoff, 
and John Sexton).

Miller, Geoffrey
Banking Law and Regula-
tion. 4th edition. New York: 
Aspen Publishers, 2008 
(with Richard Scott Carnell 
and Jonathan Macey). 

Nelson, William
The Common Law in  
Colonial America: The Ches-
apeake and New England, 
1607-1660. New York: Oxford 
University Press, 2008.

Fighting for the City: A  
History of the New York City 
Corporation Counsel. New 
York: New York Law Journal 
Press, 2008.

Reid, John
Legislating the Courts: 
Judicial Dependence in Early 
National New Hampshire. 
DeKalb: Northern Illinois 
University Press, 2008.

Revesz, Richard
Environmental Law and 
Policy: Problems, Cases  
and Readings. New York: 
Foundation Press, 2008.

Retaking Rationality:  
How Cost-Benefit Analysis 
Can Better Protect the En-
vironment and Our Health. 
New York: Oxford University 
Press, 2008 (with Michael 
Livermore).

Richards, David
The Deepening Darkness: 
Loss, Patriarchy, and De-
mocracy’s Future. New York: 
Cambridge University Press, 
2008 (with Carol Gilligan).

Sexton, John
Civil Procedure: Cases  
and Materials. Revised 9th 
edition. St. Paul: Thomson/
West, 2008 (with Jack Frie-
denthal, Helen Hershkoff, 
and Arthur Miller).

 

 

 

Schenk, Deborah
Ethical Problems in Federal 
Tax Practice. 4th edition. 
New York: Aspen Publishers, 
2008 (with Diane Ring and 
Bernard Wolfman).

Shaviro, Daniel
Editor. Institutional Foun-
dations of Public Finance: 
Economic and Legal Perspec-
tives. Cambridge, MA:  
Harvard University Press, 
2008 (with Alan Auerbach).

Thompson, Anthony
Releasing Prisoners,  
Redeeming Communities: 
Reentry, Race and Politics. 
New York: New York  
University Press, 2008. 

Waldron, Jeremy
Editor. Toleration and its 
Limits (Nomos XLVIII).  
New York: New York Uni-
versity Press, 2008 (with 
Melissa Williams).

 
 

chapters and 
supplements
Allen, William

“Overview of Process  
Issues in Going Private 
Transaction,” in Going 
Private: Doing It Right, 2008. 
Francis Aquila and Nancy 
Wojtas, editors. New York: 
Practising Law Institute, 
2008 (with Paul Rowe).

Alston, Philip
Reporter. Extrajudicial, 
Summary or Arbitrary Ex-
ecutions in Brazil. U.N. Doc. 
A/HRC/11/2 (2008). 

Reporter. Extrajudicial, 
Summary or Arbitrary 
Executions in the Philippines. 
U.N. Doc. A/HRC/8/3/ 
Add. 2 (2008).

Reporter. Extrajudicial, 
Summary or Arbitrary  
Executions to the U.N.  
General Assembly. U.N.  
Doc. A/63/313 (2008).

Reporter. Extrajudicial, 
Summary or Arbitrary Ex-
ecutions to the U.N. Human 
Rights Council. U.N. Doc.  
A/HRC/8/3 and A/HRC/8/3/
Add. 1 (2008).

Reporter. Follow-up to 
Country Recommendations 
on Nigeria and Sri Lanka. 
U.N. Doc. A/HRC/8/3/ 
Add. 3 (2008).

“Putting Economic, Social, 
and Cultural Rights Back 
on the Agenda of the United 
States,” in The Future of 
Human Rights: U.S. Policy 
for a New Era. William 
Schulz, editor. Philadelphia: 
University of Pennsylvania 
Press, 2008.

“Sovereignty, Human Rights, 
Security: Armed Intervention 
and the Foundational Prob-
lems of International Law,” in 
Human Rights, Intervention 
and the Use of Force. Philip 
Alston and Euan Macdonald, 
editors. New York: Oxford 
University Press, 2008. 

 

The Will of the People 
by barry friedman
Farrar, Straus & Giroux, 2009

The Court will get ahead of the American 
people on some issues, like the death 
penalty, or perhaps school desegrega-
tion itself. On others, such as gay rights, 

it will lag behind. But over time, with what is admittedly 
great public discussion, but little in the way of serious 
overt attacks on judicial power, the Court and the pub-
lic will come into basic alliance with one another.

In the course of acting thus the Supreme Court 
has made itself one of the most popular institutions in 
American democracy. The Justices regularly outpoll the 
Congress and often even the President in terms of public support or confidence. 

When the Supreme Court decided the contested presidential election of 2000 in 
Bush v. Gore, many saw this as a low point for the Justices. Yet, prior to the decision over 
60 percent of the country said it was the Court’s job to resolve the matter—compared to 
only 17 percent for Congress! And within a year of the decision in Bush v. Gore the Court 
again was running at high levels of support among Republicans and Democrats alike.

These facts profoundly call into question the image of the Supreme Court as an 
institution that runs contrary to the popular will. In the modern era the supposed  
tension between popular opinion and judicial review seems to have evaporated....

The ultimate question, of course, is whether this is a good thing....
The short answer...rests in distinguishing the passing fancy of the American people 

from their considered judgment. Judicial review would indeed be a puzzling addition to 
the American system of government if all the Supreme Court did was mirror transient 
public opinion. The value of judicial review in the modern era is that it does something 
more than that. It serves as a catalyst for the American people to debate as a polity 
some of the most difficult and fundamental issues that confront them. It forces the 
American people to work to reach answers to these questions, to find solutions—often 
compromises—that obtain broad and lasting support. And it is only when the people 
have done so that the Court tends to come into line with public opinion.

This, then, is the function of judicial review in the modern era: to 
serve as a catalyst, to force public debate, and ultimately to ratify the 
American people’s own views about the meaning of their Constitution. 

Book Cover  

Art TK
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Arlen, Jennifer
“Experimental Law and  
Economics,” in Experimen-
tal Law and Economics.  
Jennifer Arlen and Eric Tal-
ley, editors. Northampton, 
MA: Edward Elgar, 2008. 

Caldwell, Paulette
“Intersectional Bias and  
the Courts: The Story of  
Rogers v. American Airlines,” 
in Race Law Stories. Devon 
Carbado and Rachel Moran, 
editors. New York: Founda-
tion Press, 2008.

Chase, Oscar
“ADR and the Culture of Liti-
gation in the United States 
of America,” in ADR & the 
Law. 22nd edition. Hunting-
ton, NY: American Arbitra-
tion Association, 2008.

Choi, Stephen
Securities Regulation:  
Statutory Supplement, 2008 
edition. New York: Founda-
tion Press, 2008 (with  
Adam Pritchard). 

Cunningham, Noël
Learning the Logic of 
Subchapter K. St. Paul: 
Thomson/West, 2008  
(with Laura Cunningham).

Dreyfuss, Rochelle
“Reconciling Trademark 
Rights and Expressive Val-
ues: How to Stop Worrying 
and Learn to Love Ambigu-
ity,” in Trademark Law and 
Theory: A Handbook of Con-
temporary Research. Graeme 
Dinwoodie and Mark Janis, 
editors. Northampton,  
MA: Edward Elgar, 2008. 

Reporter. Intellectual 
Property Principles Govern-
ing Jurisdiction, Choice 
of Law, and Judgments in 
Transnational Disputes. 
Philadelphia: American Law 
Institute, 2008.

Estreicher, Samuel
Employment Discrimina-
tion and Employment Law: 
Statutory Supplement. St. 
Paul: Thomson/West, 2008 
(with Michael Harper).

Fox, Eleanor
 “Antitrust, Economic  
Development and Poverty: 
The Other Path,” in The 
Effects of Anti-Competitive 
Business Practices on 
Developing Countries and 
Their Development Prospects. 
George Lipimile and Hassan 
Qaqaya, editors. New York: 
UNCTAD, 2008. 

“Competition Law,” in Inter-
national Economic Law. 2nd 
edition. Andreas Lowenfeld, 
editor. New York: Oxford 
University Press, 2008.

“The Efficiency Paradox,”  
in How the Chicago School 
Overshot the Mark: The Effect 
of Conservative Economic 
Analysis on U.S. Antitrust. 
Robert Pitofsky, editor.  
New York: Oxford University 
Press, 2008. 

“The Market Power Element 
of Abuse of Dominance: 
Parallels and Differences in 
Attitudes—US and EU,” in 
European Competition Law 
Annual 2007: A Reformed 
Approach to Article 82 EC. 
Clause-Dieter Ehlermann 
and Mel Marquis, editors. 
Oxford: Hart, 2008.

Franck, Thomas
“The Centripede and the 
Centrifuge: Principles 
for the Centralisation 
and Decentralisation of 
Governance,” in The Shifting 
Allocation of Authority in In-
ternational Law: Consider-
ing Sovereignty, Supremacy, 
and Subsidiarity. Tomer 
Broude and Yuval Shany, 
editors. Oxford: Hart, 2008.

“Does the UN Need a 
Secretary or a General?” in 
The United Nations Studies 
Number 9: Challenges to the 
Institution of the UN Charter. 
New York: Japan Associa-
tion for the United Nations 
Studies, 2008 (with Simon 
Chesterman).

Garland, David
“Die Kultur der Kontrolle 
nach dem 11 September 
2001,” in Kultur der  
Kontrolle. Frankfurt:  
Campus Verlag, 2008. 

Gillers, Stephen
Regulation of Lawyers:  
Statutes and Standards. 
Austin, TX: Aspen Law & 
Business, 2008 (with  
Andrew Perlman and  
Roy Simon).

Gillette, Clayton
Municipal Debt Finance 
Law: Theory and Practice. 
2008 Supplement. New York: 
Aspen Publishers, 2008 
(with Robert Amdursky).

Guggenheim, Martin
“Lassiter v. Department of 
Social Services,” in Encyclo-
pedia of the Supreme Court 
of the United States. David 
Tanenhaus, editor. New 
York: MacMillan/Gale, 2008.

“Moore v. City of East Cleve-
land,” in Encyclopedia of the 
Supreme Court of the United 
States. David Tanenhaus, 
editor. New York:  
MacMillan/Gale, 2008.

“Santosky v. Kramer,” in 
Encyclopedia of the Supreme 
Court of the United States. 
David Tanenhaus, editor. 
New York: MacMillan/ 
Gale, 2008.

“Stanley v. Illinois,” in 
Encyclopedia of the Supreme 
Court of the United States. 
David Tanenhaus, editor. 
New York: MacMillan/ 
Gale, 2008.

Hershkoff, Helen
Teaching Manual. Civil  
Procedure: Cases and 
Materials. 2008 revised 9th 
edition. St. Paul: Thomson/
West, 2008 (with Jack Frie-
denthal, Arthur Miller, and 
John Sexton).

2008 Civil Procedure 
Supplement: For Use with 
All Pleading and Procedure 
Casebooks. St. Paul: Thom-
son/West, 2008 (with Jack 
Friedenthal, Arthur Miller, 
and John Sexton).

“Transforming Legal  
Theory in the Light of  
Practice: The Judicial 
Application of Social and 
Economic Rights to Private 
Orderings,” in Courting So-
cial Justice: Judicial Enforce-
ment of Social and Economic 
Rights in the Developing 
World. Daniel Brinks and 
Varun Gauri, editors.  
New York: Cambridge  
University Press, 2008.

Hertz, Randy
Federal Habeas Corpus  
Practice and Procedure. 
2008 Supplement. Albany: 
Lexis Nexis, 2008 (with 
James Liebman).

Holmes, Stephen 
“Conclusion,” in Security v. 
Liberty: Conflicts Between 
Civil Liberties and National 
Security in American History. 
Daniel Farber, editor. New 
York: Russell Sage Founda-
tion, 2008.

Howse, Robert 
“Democracy without  

Sovereignty: The Global 
Vocation of Political Ethics,” 
in The Shifting Allocation 
of Authority in Interna-
tional Law: Considering 
Sovereignty, Supremacy and 
Subsidiarity. Tomer Broude 
and Yuval Shany, editors. 
Oxford: Hart, 2008. 

“Sovereignty, Lost and 
Found,” in Redefining 
Sovereignty in International 
Economic Law. Wenhua 
Shan, Penelope Simons, and 
Dalvinder Singh, editors. 
Oxford: Hart, 2008.

“The Use and Abuse of  
International Law in WTO 
Trade/Environment Litiga-
tion,” in The WTO: Gover-
nance, Dispute Settlement 
and Developing Countries. 
Victoria Donaldson, Merit 
Janow, and Alan Yanovich, 
editors. Huntington, NY: 
Juris Publishing, 2008. 

Issacharoff, Samuel
The Law of Democracy.  
2008 Supplement. New York: 
Foundation Press, 2008 
(with Pamela Karlan and 
Richard Pildes). 

Reporter. Principles of  
the Law of Aggregate Litiga-
tion, Tentative Draft No. 1. 
Philadelphia: American Law 
Institute, 2008.

Kingsbury, Benedict 
“Global Administrative Law: 
Implications for National 
Courts,” in Seeing the World 
Whole: Essays in Honor of 
Sir Kenneth Keith. Claudia 
Geiringer and Dean Knight, 
editors. Wellington, NZ: Vic-
toria University Press, 2008.

“‘Indigenous Peoples’  
in International Law:  
A Constructivist Approach 
to the Asian Controversy,” 
in The Concept of Indigenous 
Peoples in Asia. Christian 
Erni, editor. Copenhagen: 
International Work Group 
for Indigenous Affairs, 2008. 

Kornhauser, Lewis
“A Common Law Code  

in a Federal System,”  
in Bicentenaire du Code  
de Commerce 1807-2007.  
Association du bicentenaire 
du Code de Commerce. 
Paris: Dalloz, 2008.

 

Kumm, Mattias
“History as an Argument? 
The Public Role of History in 
Transnational Europe,” in 

“Schmerzliche Erfahrungen 
der Vergangenheit” und der 
Prozess der Konstitutional-
isierung Europas. Christian 
Jörges, Matthias Mahlmann, 
and Ulrich Preuß, editors. 
Wiesbaden: Verlag für Soz-
ialwissenschaften, 2008.

Meron, Theodor
A Life of Learning. New 
York: American Council 
of Learned Societies, 2008 
(with Pauline Yu).

Miller, Arthur
Teaching Manual. Civil  
Procedure: Cases and 
Materials. 2008 revised 9th 
edition. St. Paul: Thomson/
West, 2008 (with Jack Frie-
denthal, Helen Hershkoff, 
and John Sexton).

2008 Civil Procedure  
Supplement: For Use with 
All Pleading and Procedure 
Casebooks. St. Paul: Thom-
son/West, 2008 (with Jack 
Friedenthal, Helen Hersh-
koff, and John Sexton).

Miller, Geoffrey
Banking Law and Regulation. 
4th edition. 2008 Statutory 
and Case Supplement.  
Austin: Wolters Kluwer 
Law & Business, 2008 (with 
Richard Scott Carnell and 
Jonathan Macey).

Banking Law and Regula-
tion: Teacher’s Manual. 4th 
edition. Austin: Wolters Klu-
wer Law & Business, 2008 
(with Richard Scott Carnell 
and Jonathan Macey).

“Credit Risk Transfer, Hedge 
Funds, and the Supply of 
Liquidity,” in Law and 
Economics of Risk in Finance. 
Peter Nobel and Marina 
Gets, editors. Zurich: 
Schultess, 2008.

Morawetz, Nancy 
“U.S. Supreme Court-Savvy 
Practice,” in Immigration 
and Nationality Law Hand-
book. Washington, D.C.: 
American Immigration 
Lawyers Association, 2008. 
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Narula, Smita
“The Story of Narmada 
Bachao Andolan: Hu-
man Rights in the Global 
Economy and the Struggle 
against the World Bank,” in 
Human Rights Advocacy Sto-
ries. Douglas Ford, Deena 
Hurwitz, and Margaret  
Satterthwaite, editors.  
New York: Foundation  
Press, 2008. 

Pildes, Richard
“Ethnic Identity and the 
Design of Democratic Insti-
tutions: A Dynamic Perspec-
tive,” in Constitutionalism in 
Divided Societies: Integra-
tion or Accommodation? 
Sujit Choudhry, editor. New 
York: Oxford University 
Press, 2008.

The Law of Democracy. 2008 
Supplement. New York: 
Foundation Press, 2008 
(with Samuel Issacharoff 
and Pamela Karlan).

“The Legal Structure of 
Democracy,” in The Oxford 
Handbook of Law and Poli-
tics. R. Daniel Kelemen and 
Keith Whittington, editors. 
New York: Oxford University 
Press, 2008.

Revesz, Richard
Environmental Law and 
Policy: Statutory and Regu-
latory Supplement, 2008-
2009. New York: Foundation 
Press, 2008.

Satterthwaite, Margaret
On the Record: U.S.  
Disclosures on Rendition,  
Secret Detention, and Coer-
cive Interrogation. New York: 
NYU School of Law, Center 
for Human Rights and 
Global Justice, 2008 (with 
Jayne Huckerby). 

Wòch nan Soley: The  
Denial of the Right to Water 
in Haiti. New York: NYU 
School of Law, Center for 
Human Rights and Global 
Justice; RFK Memorial 
Center for Human Rights; 
Partners in Health; and 
Zanmi Lasante, 2008. 

Schenk, Deborah
Federal Taxation of S Corpo-
rations. 2008 Supplement. 
New York: Law Journal 
Seminars Press, 2008.

Sexton, John
Teaching Manual. Civil  
Procedure: Cases and 
Materials. 2008 revised 9th 
edition. St. Paul: Thomson/
West, 2008 (with Jack Frie-
denthal, Helen Hershkoff, 
and Arthur Miller).

2008 Civil Procedure 
Supplement: For Use with 
All Pleading and Procedure 
Casebooks. St. Paul: Thom-
son/West, 2008 (with Jack 
Friedenthal, Helen Hersh-
koff, and Arthur Miller).

Sharkey, Catherine
“Crossing the Punitive- 
Compensatory Divide,”  
in Civil Juries and Civil 
Justice: Psychological and 
Legal Perspectives. Brian 
Bornstein, Robert Schopp, 
Richard Wiener, and Steven 
Willborn, editors. New  
York: Springer, 2008.

Shaviro, Daniel
“Disclosure and Civil Penalty 
Rules in the U. S. Legal 
Response to Corporate Tax 
Shelters,” in Tax and Corpo-
rate Governance. Wolfgang 
Schön, editor. New York: 
Springer, 2008.

“Simplifying Assumptions: 
How Might the Politics of 
Consumption Tax Reform 
Affect (Impair) the End 
Product?” in Fundamental 
Tax Reform: Issues, Choices, 
and Implications. John Dia-
mond and George Zodrow, 
editors. Cambridge, MA: 
MIT Press, 2008.

Stewart, Richard
Administrative Law and 
Regulatory Policy 2008 
Supplement. New York: As-
pen Publishers, 2008 (with 
Stephen Breyer, Matthew 
Spitzer, and Cass Sunstein).

Tyler, Tom
“Self-Regulatory Approaches 
to White-Collar Crime: The 
Importance of Legitimacy 
and Procedural Justice,” in 
The Criminology of White-
Collar Crime. Sally Simpson 
and David Weisburd, editors. 
New York: Springer, 2008.

Waldron, Jeremy
“Do Judges Reason  
Morally?” in Expounding 
the Constitution: Essays in 
Constitutional Theory.  
Grant Huscroft, editor.  
New York: Cambridge  
University Press, 2008.

“Hart and the Principles of 
Legality,” in The Legacy of 
H.L.A. Hart: Legal, Political 
and Moral Philosophy. Ben 
Colburn, Claire Grant, and 
Matthew Kramer, editors. 
New York: Oxford University 
Press, 2008. 

“Hobbes on Public Worship,” 
in Toleration and its Limits 
(Nomos XLVIII). New York: 
New York University Press, 
2008 (with Melissa  
Williams).

Weiler, Joseph
“Measures Affecting the 
Cross-Border Supply of 
Gambling and Betting Ser-
vices,” in WTO Case Law of 
2004-5: Legal and Economic 
Analysis. Henrik Horn and 
Petros Mavroidis, editors. 
Cambridge: Cambridge 
University Press, 2008  
(with Douglas Irwin).

articles
Adler, Barry

“Efficient Breach Theory 
through the Looking Glass,” 
83 New York University Law 
Review 1679 (2008).

Alston, Philip
“The Competence of the UN 
Human-Rights Council and 
Its Special Procedures in 
Relation to Armed Conflicts: 
Extrajudicial Executions 
in the ‘War on Terror,’” 19 
European Journal of Interna-
tional Law 183 (2008) (with 
William Abresch and Jason 
Morgan-Foster).

Bar-Gill, Oren
“The Behavioral Economics 
of Consumer Contracts,” 92 
Minnesota Law Review 749 
(2008).

“Making Credit Safer,” 157 
University of Pennsylvania 
Law Review 1 (2008) (with 
Elizabeth Warren).

Barkow, Rachel
“The Ascent of the Adminis-
trative State and the Demise 
of Mercy,” 121 Harvard Law 
Review 1332 (2008).

Been, Vicki 
“The Effect of Community 
Gardens on Neighboring 
Property Values,” 36 Real 
Estate Economics 241 (2008) 
(with Ioan Voicu). 
 
 

“Neighborhood Effects of 
Concentrated Mortgage 
Foreclosures,” 17 Journal 
of Housing Economics 306 
(2008) (with Ingrid Gould 
Ellen and Jenny Schuetz).

Bell, Derrick
“Ledbetter v. Goodyear  
Tire & Rubber Co.,” 23 Touro 
Law Review 843 (2008).

“Racial Equality: Progres-
sives’ Passion for the Unat-
tainable,” 94 Virginia Law 
Review 495 (2008).

“Racism as the Ultimate  
Deception,” 86 North Caro-
lina Law Review 621 (2008).

“What’s Diversity Got to Do 
with It?” 6 Seattle Journal for 
Social Justice 527 (2008).

Bruner, Jerome
“Culture and Mind: Their 
Fruitful Incommensurabil-
ity,” 36 Ethos 29 (2008).

Burns, Sarah
“Thinking about Fairness & 
Achieving Balance in Me-
diation,” 35 Fordham Urban 
Law Journal 39 (2008).

Choi, Stephen
“Bias in Judicial Citations:  
A Window into the Behavior 
of Judges,” 37 Journal of 
Legal Studies 87 (2008) (with 
G. Mitu Gulati).

“On Beyond Calpers: Survey 
Evidence on the Develop-
ing Role of Public Pen-
sion Funds in Corporate 
Governance,” 61 Vanderbilt 
Law Review 315 (2008) (with 
Jill Fisch).

“Trading Votes for Reason-
ing: Covering in Judicial 
Opinions,” 81 Southern 
California Law Review 735 
(2008) (with G. Mitu Gulati).

Cunningham, Noël
“The Carried Interest Contro-
versy: Let’s Not Get Carried 
Away,” 61 Tax Law Review 
121 (2008) (with Mitchell 
Engler).

Davis, Kevin 
“The Relationship between 
Law and Development: 
Optimists versus Skeptics,” 
56 American Journal of 
Comparative Law 895 (2008) 
(with Michael Trebilcock).

Davis, Peggy
“Slay the Three-Headed 
Demon!” 43 Harvard Civil 
Rights-Civil Liberties Law 
Review 619 (2008).

Dreyfuss, Rochelle
“In Search of Institutional 
Identity: The Federal Circuit 
Comes of Age,” 23 Berkeley 
Technology Law Journal  
787 (2008).

“Nonobviousness: A Com-
ment on Three Learned 
Papers,” 12 Lewis & Clark 
Law Review 431 (2008).

Estlund, Cynthia
“Who Mops the Floors at  
the Fortune 500? Corporate 
Self-Regulation and the 
Low-Wage Workplace,” 12 
Lewis & Clark Law Review 
671 (2008).

Fox, Eleanor
“An Anti-Monopoly Law for 
China—Scaling the Walls  
of Government Restraints,” 
75 Antitrust Law Journal  
173 (2008).

“The Law and Economics of 
Resale Price Maintenance: 
A Comparative Perspec-
tive,” 4 Concurrences (2008) 
(with Philippe Nasse, Lucas 
Peeperkorn, Anne Perrot, 
and JérÔme Philippe).

“Microsoft (EC) and Duty to 
Deal: Exceptionality and 
the Transatlantic Divide,”  
4 (1) Competition Policy 
International 25 (2008).

Franck, Thomas
“On Proportionality of 
Counter-Measures in Inter-
national Law,” 102 American 
Journal of International  
Law 715 (2008).

Friedman, Barry
“On the Capacity of the 
Roberts Court to Generate 
Consequential Precedent,” 
86 North Carolina Law 
Review 1299 (2008) (with Lee 
Epstein and Nancy Staudt).

“On the Relationship 
Between Ideological Homo-
geneity and Consequential 
Constitutional Decisions,” 
10 Pennsylvania Journal 
of Constitutional Law 361 
(2008) (with Lee Epstein and 
Nancy Staudt).

Garland, David
“Disciplining Criminology?” 
46 International Annals of 
Criminology 19 (2008).

“On the Concept of Moral 
Panic,” 4 Crime, Media, 
Culture 9 (2008).
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Geistfeld, Mark
“Punitive Damages, Retribu-
tion, and Due Process,” 81 
Southern California Law 
Review 263 (2008).

Gillers, Stephen
“The ‘Charles Stimson’  
Rule and Three Other Pro-
posals to Protect Lawyers 
from Lawyers,” 36 Hofstra 
Law Review 323 (2007;  
appeared in 2008).

“Virtual Clients: An Idea  
in Search of a Theory (With 
Limits),” Tabor Lecture. 42 
Valparaiso University Law 
Review 797 (2008).

Gillette, Clayton
“Can Public Debt Enhance 
Democracy?” 50 William & 
Mary Law Review 937 (2008). 

“Law School Faculty as 
Free Agents,” 17 Journal of 
Contemporary Legal Issues 
213 (2008). 

“Uniformity and  
Diversity in Payment  
Systems,” 83 Chicago-Kent 
Law Review 499 (2008)  
(with Steven Walt). 

Hills, Roderick
“The Art of Land Assembly,” 
121 Harvard Law Review 1465 
(2008) (with Michael Heller).

Howse, Robert
“Are EU Trade Sanctions on 
Burma Compatible with 
WTO Law?” 29 Michigan 
Journal of International  
Law 165 (2008).

“European Community—
Sugar: Cross-Subsidization 
and the World Trade Or-
ganization,” 7 World Trade 
Review 149 (2008) (with 
Bernard Hoekman).

“The End of the Globalization 
Debate: A Review Essay,” 121 
Harvard Law Review 1528 
(2008).

“European Communities—
Customs Classification of 
Frozen Boneless Chicken 
Cuts,” 7 World Trade Review 
9 (2008) (with Henrik Horn).

“Human Rights, Interna-
tional Economic Law  
and Constitutional Justice: 
A Reply,” 19 European  
Journal of International  
Law 945 (2008).

Issacharoff, Samuel
“Class Action Settlements 
under Attack,” 156 Univer-
sity of Pennsylvania Law 
Review 1649 (2008) (with 
Richard Nagareda).

“Democracy and Collective 
Decisionmaking,” 6 Interna-
tional Journal of Constitu-
tional Law 231 (2008).

“Meriwether Lewis, the Air 
Force, and the Surge: The 
Problem of Constitutional 
Settlement,” 12 Lewis & 
Clark Law Review 649 (2008).

Jacobs, James
“The Expanding Scope, Use, 
and Availability of Criminal 
Records,” 11 NYU Journal of 
Legislation and Public Policy 
177 (2008) (with Tamara 
Crepet).

“Major ‘Minor’ Progress 
under the Third Pillar:  
EU Institution Building in 
the Sharing of Criminal 
Record Information,” 8 
Chicago-Kent Journal of  
International & Compara-
tive Law 1 (2008) (with  
Dimitra Blitsa).

Jamieson, Dale
“The Philosophers’ Sympo-
sium on Climate Change,” 
34 Critical Inquiry 612 (2008).

“The Post-Kyoto Climate: 
A Gloomy Forecast,” 20 
Georgetown International 
Environmental Law Review 
537 (2008).

“The Rights of Animals and 
the Demands of Nature,” 17 
Environmental Values 181 
(2008).

Kahan, Marcel
“The Hanging Chads of 
Corporate Voting,” 96 
Georgetown Law Review 1227 
(2008) (with Edward Rock); 
reprinted, 50 Corporate 
Practice Commentator 531 
(2008).

“Hedge Fund Activism:  
The Case For Non-Inter-
vention,” 33 Administrative 
& Regulatory Law News 6 
(2008) (with Edward Rock).

Kane, Mitchell
“Corporate Taxation and 
International Charter  
Competition,” 106 Michigan 
Law Review 1229 (2008) 
(with Edward Rock).

Kingsbury, Benedict
“Preface: Studying the 
Armed Activities Decision,” 
40 New York University  
Journal of International  
Law & Politics 1 (2008)  
(with Joseph Weiler).

Kornhauser, Lewis 
“Aggregate Rationality in 
Adjudication and Legisla-
tion,” 7 Politics, Philosophy 
and Economics 5 (2008).

Kumm, Mattias
“Why Europeans Will Not 
Embrace Constitutional 
Patriotism,” 6 International 
Journal of Constitutional 
Law 117 (2008).

Law, Sylvia
“Human Papillomavirus 
Vaccination, Private Choice, 
and Public Health,” 41 UC 
Davis Law Review 1731 
(2008).

Marotta-Wurgler, Florencia
“Competition and the 
Quality of Standard Form 
Contracts: The Case of Soft-
ware License Agreements,” 
5 Journal of Empirical Legal 
Studies 447 (2008).

Merry, Sally
“Anthropology and Ameri-
can Colonialism,” 1 North 
American Dialogue 7 (2008).

Miller, Geoffrey
“Arbitration’s Summer Sol-
diers: An Empirical Study of 
Arbitration Clauses in Con-
sumer and Non-Consumer 
Contracts,” 41 University 
of Michigan Journal of Law 
Reform 871 (2008) (with 
Theodore Eisenberg and 
Emily Sherwin).

Morawetz, Nancy
“Rethinking Drug Inadmis-
sibility,” 50 William & Mary 
Law Review 163 (2008).

Murphy, Liam
“Better to See Law This Way,” 
83 New York University Law 
Review 1088 (2008).

Nagel, Thomas
“Public Education and 
Intelligent Design,” 36 
Philosophy & Public Affairs 
187 (2008).

Narula, Smita
“Equal by Law, Unequal by 
Caste: The ‘Untouchable’ 
Condition in Critical Race 
Perspective,” 26 Wisconsin 
International Law Journal 
255 (2008).

Nelson, William
“Summary Judgment and the 
Progressive Constitution,” 
93 Iowa Law Review 1653 
(2008).

Persico, Nicola 
“The Hit Rates Test for  
Racial Bias in Motor- 
Vehicle Searches,” 25  
Justice Quarterly 37 (2008) 
(with Petra Todd).

Rodríguez, Cristina
“Against Individualized 
Consideration,” 83 Indiana 
Law Journal 1405 (2008).

“The Citizenship Paradox in 
a Transnational Age,” 106 
Michigan Law Review 1111 
(2008).

“From Litigation, Legisla-
tion,” 117 Yale Law Journal 
1132 (2008). 
 
 

Human Rights  

Advocacy Stories
edited by margaret l. satterthwaite and  
deena r. hurwitz with doug ford
Foundation Press, 2009

On the second night of his imprison-
ment in Afghanistan, Khaled El-Masri 
was interrogated by four masked men. 
One of the men asked him if he knew 

where he was. He replied, ‘Yes, I know, I’m in Kabul.’ 
The man then replied, ‘It’s a country without laws. 
And nobody knows that you are here. Do you know 
what that means?’...

As much as any area of the law, human rights involves narratives—the stories 
of individuals, groups, and movements of people—who engage in different ways 
with strategies, institutions, and legal frameworks that we refer to as international 
human rights. But perhaps more than many other fields of law, human rights norms 
and standards develop as much through individual and collective vision and action 
in the world as through cases before courts and tribunals. By making real the stories 
of collective action behind human rights advocacy, developing norms, and enforce-
ment mechanisms, Human Rights Advocacy Stories illustrates the dynamic interactions 
between advocacy and legal doctrine.

The chapters in this volume tell the stories of individuals and groups whose  
bodies, minds, lives, identities, communities, and cultures are threat-
ened at the hands of governments, corporations, armed groups, or 
communities. They are the stories of people who are brave, desperate, 
determined, or just angry enough to stand up against those abuses.
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“Latinos and Immigrants,” 
Symposium: Latino Civic 
Participation. 11 Harvard 
Latino Law Review 247 
(2008).

“The Significance of the 
Local in Immigration Regu-
lation,” 106 Michigan Law 
Review 567 (2008).

Scheffler, Samuel
“Cosmopolitanism, Justice 
and Institutions,” 137  
Daedalus 68 (2008).

Schulhofer, Stephen
“Prosecuting Suspected 
Terrorists: The Role of the 
Civilian Courts,” 2 Advance: 
The Journal of the ACS Issues 
Groups 63 (2008).

“Toward a Just and  
Rational Body of Substan-
tive Criminal Law,” 5  
Ohio State Journal of  
Criminal Law 367 (2008).

Sharkey, Catherine
“CAFA Settlement Notice 
Provision: Optimal Regula-
tory Policy?” 156 University 
of Pennsylvania Law Review 
1971 (2008).

“The Fraud Caveat to Agency 
Preemption,” 102 Northwest-
ern University Law Review 
841 (2008).

“Products Liability  
Preemption: An Institu-
tional Approach,” 76  
George Washington Law 
Review 449 (2008).

“What Riegel Portends for 
FDA Preemption of State 
Law Products Liability 
Claims,” 102 Northwestern 
University Law Review  
Colloquy 415 (2008).

Silberman, Linda
“Rethinking Rules of Conflict 
of Laws in Marriage and 
Divorce in the United States: 
What Can We Learn from 
Europe?” 82 Tulane Univer-
sity Law Review 1999 (2008).

“The Role of Choice of Law in 
National Class Actions,” 156 
University of Pennsylvania 
Law Review 2001 (2008).

“Some Judgments on Judg-
ments: A View from America. 
Graveson Lecture,” 19 King’s 
Law Journal 235 (2008).

 

Stewart, Richard
“The Breaking the Logjam 
Project,” 17 New York  
University Environmental 
Law Journal 1 (2008) (with 
Carol Casazza Herman, 
David Schoenbrod, and 
Katrina Wyman).

“States (and Cities) as Actors 
in Global Climate Regula-
tion: Unitary vs. Plural 
Architectures,” 50 Arizona 
Law Review 681 (2008).

“U.S. Nuclear Waste Law  
and Policy: Fixing a Bank-
rupt System,” 17 New York 
University Environmental 
Law Journal 783 (2008).

Tyler, Tom
“Legitimacy and Coopera-
tion: Why Do People Help 
the Police Fight Crime in 
Their Communities?” 6 Ohio 
State Journal of Criminal 
Law 231 (2008) (with  
Jeffrey Fagan). 

“Procedural Justice in Nego-
tiation: Procedural Fairness, 
Outcome Acceptance, and 
Integrative Potential,” 33 
Law & Social Inquiry 473 
(2008) (with Rebecca 
Hollander-Blumoff).

“The Psychology of En-
franchisement: Engaging 
and Fostering Inclusion of 
Members through Voting 
and Decision-Making 
Procedures,” 64 Journal of 
Social Issues 447 (2008) (with 
Celia Gonzalez). 

“Using Empirical Research to 
Design Government Citizen 
Participation Processes: 
A Case Study of Citizens’ 
Roles in Environmental 
Compliance and Enforce-
ment,” 57 University of 
Kansas Law Review 1 (2008) 
(with David Markell).

Waldron, Jeremy
“Books in Review: Philip 
Pettit, Made with Words: 
Hobbes on Language, Mind 
and Politics,” 36 Political 
Theory 883 (2008).

“The Concept and the Rule 
of Law,” 43 Georgia Law 
Review 1 (2008).

“Lucky in Your Judge,” 9 
Theoretical Inquiries in  
Law 185 (2008).

 
 
 
 
 

“Positivism and Legality: 
Hart’s Equivocal Response 
to Fuller,” 83 New York 
University Law Review  
1135 (2008).

Weiler, Joseph
“Measures Affecting the 
Cross-Border Supply of 
Gambling and Betting 
Services (DS 285),” 7 World 
Trade Review 71 (2008)  
(with Douglas Irwin).

“Preface: Studying the 
Armed Activities Decision,” 
40 New York University 
Journal of International Law 
& Politics (Special Issue) 
1 (2008) (with Benedict 
Kingsbury). 

Wyman, Katrina
“The Breaking the Logjam 
Project,” 17 New York Uni-
versity Environmental Law 
Journal 1 (2008) (with Carol 
Casazza Herman, David 
Schoenbrod, and Richard 
Stewart). 

“Is There a Moral Justifica-
tion for Redressing Histori-
cal Injustices?” 61 Vanderbilt 
Law Review 127 (2008).

“The Property Rights  
Challenge in Marine  
Fisheries,” 50 Arizona  
Law Review 511 (2008).

“Rethinking the ESA to 
Reflect Human Dominion 
over Nature,” 17 New York 
University Environmental 
Law Journal 490 (2008).

Yoshino, Kenji
“Tribe,” 42 Tulsa Law  
Review 961 (2008).

miscellaneous
Adler, Barry

“Detroit: Chapter 11 Is Not 
the Answer,” Business Week 
28 (Dec. 29, 2008).

Bruner, Jerome
“Cultivating the Possible:  
A Tribute to Harry Judge,”  
34 Oxford Review of  
Education 297 (2008).

Cohen, Jerome
“Hu Jia in China’s Legal 
Labyrinth,” 171 (4) Far 
Eastern Economic Review 43 
(2008) (with Eva Pils).

Dworkin, Ronald
“Commentary,” in An Ameri-
can Index of the Hidden and 
Unfamiliar, by Taryn Simon. 
Göttingen: Steidl, 2008.

“Why It Was a Great Victory,” 
55 (13) New York Review of 
Books 18 (Aug. 14, 2008).

Estreicher, Samuel
“Arbitration-Pact Relevance 
to Nonsignatories Nar-
rowed,” New York Law 
Journal (Nov. 13, 2008)  
(with Steven Bennett).

“Confidentiality of Arbitra-
tion Proceedings,” New York 
Law Journal (Aug. 13, 2008) 
(with Steven Bennett).

“Election of Remedies 
Provisions and Retaliation 
Claims,” New York Law 
Journal (Sept. 8, 2008) (with 
Joseph Bernasky).

“Free with Registration: 
Signal of Greater Judicial 
Review of Arbitration 
Awards?” New York Law 
Journal (Oct. 22, 2008) (with 
Joseph Bernasky). 

“Parties Can’t Modify FAA 
Standards for Judicial Re-
view,” New York Law Journal 
(April 15, 2008) (with Steven 
Bennett).

“Primary Jurisdiction of 
State Administrative Agen-
cies,” New York Law Journal 
(July 8, 2008) (with Steven 
Bennett).

First, Harry
“Bring Back Antitrust,”  
286 (21) The Nation 7  
(June 2, 2008). 

Gillers, Stephen
“Bar None: In the Global Law 
Era, Local Admission is an 
Outmoded Way to Regulate 
Lawyers,” American Lawyer 
85 (Oct. 2008).

“The Torture Memos,”  
286 (16) The Nation 6  
(April 28, 2008).

Holmes, Stephen
“Free-Marketeering: Naomi 
Klein, The Shock Doctrine,” 
30 (9) London Review of 
Books 7 (May 8, 2008).

Hulsebosch, Daniel
“The Declaration’s Domestic 
International Effects,” 65 
William & Mary Quarterly 
354 (2008). 
 
 

“Rights, States, and Empires,” 
65 William & Mary Quarterly 
363 (2008).

Kane, Mitchell
“Decoupling?” 93  
Virginia Law Review in  
Brief 235 (2008).

Merry, Sally 
Book Review. “Law and 
Disorder in the Postcolony. 
Jean Comaroff and John L. 
Comaroff, editors.” 42 Law & 
Society Review 683 (2008).

“Commentary on Reviews of 
‘Human Rights and Gender 
Violence,’” 110 American 
Anthropologist 520 (2008).

Shaviro, Daniel
“Why the BEIT Proposal 

Shouldn’t Be Discounted,” 
118 Tax Notes 1048  
(March 3, 2008).

Smith, Anna Deavere
“Foreword,” in Ailey  
Ascending: A Portrait in 
Motion, by Andrew Eccles. 
San Francisco: Chronicle 
Books, 2008. 

Stevenson, Bryan
“Foreword,” in On Crimes 
and Punishments and Other 
Writings. Cesare Beccaria, 
editor. New York: Oxford 
University Press, 2008.

Upham, Frank
Book Review. “Mark D. West, 
Secrets, Sex, and Spectacle: 
The Rules of Scandal in 
Japan and the United States.” 
34 Journal of Japanese  
Studies 539 (2008).

Waldron, Jeremy
“Free Speech & the  
Menace of Hysteria,” 55 (9) 
New York Review of Books  
40 (May 29, 2008). 

“Parliamentary Reckless-
ness: Why We Need to 
Legislate More Carefully,” 
2008 (11) New Zealand Law 
Journal 458 (2008).

Book Review. “When  
Is It Right to Invade?  
Thinking Politically, by 
Michael Walzer.” 55 (3)  
New York Review of Books  
30 (March 6, 2008).

Yoshino, Kenji
“Letter to President-Elect 
Obama,” 1021 The Advocate 
(Dec. 16, 2008).

 


